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PART I – STATEMENT OF FACTS 

A. Overview: Issues of Public Importance Raised by the Duty to Consult in the Context 
of the Regulatory State and Modern Treaty Rights 

1. This is a test case to settle fundamental issues of public importance that lie at the

intersection of section 35(1) of the Constitution Act, 19821 and administrative and regulatory 

law.  As the Government and industry proponents position Canada to become one of the world’s 

leading oil exporting nations, questions about how energy projects affect vested Aboriginal and 

Inuit rights are arising more frequently and are becoming more important than ever before. 

2. On June 26, 2014, the National Energy Board (the “NEB”) authorized the respondent

corporations to conduct seismic testing in Baffin Bay and Davis Strait, off the coast of Baffin 

Island, Nunavut.2  The proposed seismic survey would involve detonating air guns 100,000 times 

louder than a jet engine for 24 hours a day, five months per year, for a period of five years.   

3. Seismic testing is harmful to the health of the marine mammals that live in Baffin Bay

and Davis Strait.  If these mammals are injured or killed, or if their migratory patterns are 

disrupted as a result of seismic testing, the harm to the Hamlet of Clyde River (“Clyde River”) 

and other Baffin communities, once inflicted, will be irreparable.3 As they have for thousands of 

years, the Inuit of Clyde River depend on marine mammals, such as the narwhal, the ringed seal 

and the bowhead whale, for their food, their economy and their culture.  There are no substitutes. 

At stake in this proceeding is not only the health of the Arctic marine animals and the Arctic 

ecosystem, but also the continued survival and centuries-old way of life for an entire people.   

4. More broadly, this case will impact the prospects for achieving reconciliation by way of

modern treaty rights because it sets such a low bar for the Crown’s duty to consult in cases where 

those treaty rights are threatened.  In 1993, the Inuit of Nunavut entered into the Nunavut Land 

Claims Agreement (“NLCA”). The Inuit, who had never previously entered into a treaty with the 

Crown, surrendered Aboriginal title in exchange for the promises in the treaty, chief of which are 

1 Constitution Act, 1982, being Schedule B to the Canada Act, 1982 (UK), 1982, c. 11.  
2 As a result of an undertaking made by the Respondents, the earliest that seismic testing will begin is June 2016.  
3 By contrast, the setback for the oil companies is temporary.  New technologies that are far less harmful than 
seismic testing have already been developed to detect oil and gas deposits beneath the ocean floor.  These 
technologies are likely to be commercially available in the near future.  See Affidavit of Linda Weilgart (“Weilgart 
Aff.”) at para. 19, Application for Leave to Appeal (“A.L.A.”), Tab 10, pp. 284-285. 
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the rights to hunt, fish and harvest in this territory as they have done since time immemorial.  

Now, the NEB has approved an energy project that risks annihilating precisely what they had 

bargained for — without so much as holding an oral hearing, giving reasons, or offering any of 

the procedural protections or consultative steps that one would expect when a federal tribunal 

renders a decision of such magnitude.  If this was “deep consultation”, as the Federal Court of 

Appeal held it was, then the duty to consult and accommodate is meaningless.  It fails to meet the 

basic duty of procedural fairness owed under ordinary administrative law principles, much less 

offer substantive accommodations or achieve the overarching goal of reconciliation.   

5. The Applicants are not asking this Court to grant leave to appeal simply because the

stakes are so high for the Inuit of Nunavut, or because the procedural fairness they received in 

NEB proceedings was so low.  Leave should also be granted because their current plight is 

bound to be repeated in similar contexts across Canada until this Court answers certain key legal 

and constitutional questions of broad public importance.   

6. Our law on the duty to consult and accommodate — as applied by tribunals in the

regulatory context and courts sitting in judicial review of those tribunals — has become a cross-

country patchwork. While this Court’s decisions in Haida Nation, Mikisew, Taku River, 

Beckman and Rio Tinto set out a solid foundation for applying the duty to consult in the 

regulatory context,4 cracks in that foundation have appeared in the lower courts.  There is 

confusion on the extent to which the Crown can rely on the regulatory process to discharge the 

Crown’s duty-to-consult obligations.  It also remains unclear what “deep consultation” in this 

context requires, how the duty to consult and accommodate interacts with traditional 

administrative law principles, and the extent of that duty’s substantive dimensions.  Indeed, this 

Court has never described in detail the content of the duty to consult and accommodate at the 

high end of the spectrum.  High-end or “deep” consultation is not merely quantitatively different 

from low- or medium-end consultation, but is qualitatively different because it encompasses 

substantive rights, including the right to accommodation, and in some cases, consent. 

4  Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73, Book of Authorities of the Applicants 
(“B.A.A.”), Tab 11 (“Haida Nation”); Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 2005 
SCC 69, B.A.A., Tab 16 (“Mikisew”); Taku River Tlingit First Nation v. British Columbia (Project Assessment 
Director), 2004 SCC 74, B.A.A., Tab 23 (“Taku River”); Beckman v. Little Salmon/Carmacks First Nation, 2010 
SCC 53, B.A.A., Tab 2 (“Beckman”); Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43, B.A.A., 
Tab 21 (“Rio Tinto”). 
5  NEB, Environmental Assessment (“E.A.”) at pp. 5-7, A.L.A., Tab 2A, pp. 18-20. 
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7. Disagreement among lower courts on these critical issues comes at a time when the sheer

number of resource development projects puts an increased premium on clarity and consistency, 

so that all stakeholders can better understand their rights and obligations.   

8. This case raises the following issues of public importance requiring guidance from this

Court:   

i. the substantive aspects of accommodation engaged by the duty to consult at the high

end of the spectrum, including the need for accommodation and consent;

ii. the relationship between the common law duty of procedural fairness and the

constitutionally-entrenched duty to consult;

iii. the extent to which the Crown may rely on a tribunal’s regulatory process to

discharge the duty to consult;

iv. the role of the reviewing court where a tribunal has (or ought to have) considered

Aboriginal rights and/or the duty to consult in discharging its mandate; and

v. the proper standard of review of a tribunal’s decision on the duty to consult.

B. Brief Factual Background 
9. On May 17, 2011, TGS-NOPEC Geophysical Company ASA, Petroleum Geo-Services

Inc. and Multi Klient Invest AS (the “Proponents”) filed an application for a Geophysical 

Operations Authorization (“GOA”) under s. 5(1)(b) of the Canada Oil and Gas Operations Act, 

R.S.C., 1985, c. O-7 (the “COGOA”), to conduct a 2D offshore seismic survey program in Baffin 

Bay and Davis Strait over five years during the open water season (the “Seismic Survey”). 

10. Seismic testing is used to measure the presence of petroleum and natural gas in seas and

oceans.  The Seismic Survey would involve a seismic ship travelling across Baffin Bay and 

Davis Strait, towing air guns that produce pulses of sound waves under the water.  The air guns 

are so loud that they penetrate through the ocean and miles into the seafloor, then bounce back, 

bringing information to the surface about the location of buried oil and gas deposits.5    

11. The loudness of the air guns is estimated to be 230 decibels at a distance of 1 metre away

(far louder than any noise experienced by human beings and about 100,000 times louder than a 

5  NEB, Environmental Assessment (“E.A.”) at pp. 5-7, A.L.A., Tab 2A, pp. 18-20. 
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jet engine).  The seismic blasts would repeat every 13 to 15 seconds, 24 hours a day while 

operating.  There are no other active seismic surveys or other exploration licences in the area.6 

1. Impact of Seismic Testing on the Inuit

12. The target area for the Seismic Survey is rich in sea mammals, which live, feed and

migrate along Baffin Bay and Davis Strait.  Seismic testing is harmful to marine life. It can cause 

permanent damage, including hearing loss, disruption of feeding and migration routes, and harm 

to social bonding, reproductive rates and predator avoidance.  It can even cause death.7  

13. Any harm to marine life in the Baffin Bay and Davis Strait would directly affect the food

sources and livelihood of the Inuit.  These marine mammals are staples of the Inuit diet, 

economy and way of life.  Also known as “country food”, they are the primary sources of 

nutritious food for the people of Clyde River and the region.  The inability to harvest marine 

mammals would also carry a devastating cultural cost. The tradition of sharing country food with 

others in the community, the opportunity to make traditional clothing, and the opportunity to 

participate in the hunt, an activity which is fundamental to being Inuk, all would be lost.8  

2. The NEB’s Approval Process
14. Throughout the NEB process, the Applicants made it clear that they are not against all

mineral, oil or gas extraction, but that they would support extraction projects only if their 

traditional food, hunting economy and culture would not be substantially harmed.9   

15. In their attempts to achieve this objective, the Applicants and other Inuit organizations

repeatedly requested that the Department of Aboriginal Affairs and Northern Development 

Canada (“AANDC”) and the Minister of Aboriginal Affairs and Northern Development become 

involved in consultations with the Inuit.  In particular, the Applicants and other representative 

Inuit organizations argued that approval of the Seismic Survey ought to wait until AANDC, the 

Government of Nunavut and affected Inuit groups could undertake a strategic environmental 

assessment (“SEA”) to better understand how the Seismic Survey will impact the Inuit 

communities in the region.  The SEA is necessary to ensure that projects like the Seismic Survey 

6 Ibid. 
7 Ibid at p. 17, A.L.A., Tab 2A, p. 30. 
8 Affidavit of Jerry Natanine (“Natanine Aff.”) at paras. 7-13, A.L.A., Tab 9, pp. 263-264; Affidavit of Ilkoo 
Angutikjuak (“Angutikjuak Aff.”) at paras. 7-29, A.L.A., Tab 7, pp. 219-224. 
9 Natanine Aff. at paras. 7-13, A.L.A., Tab 9, pp. 263-264. 
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do not cause irreparable harm, as it provides a set of baseline data from which regulators can 

impose sensible restrictions and mitigation measures.10 

16. The Federal Government refused to become involved in the process, and refused to 

require that an SEA be completed prior to the approval.  Instead, the Government and the NEB 

left it to the Proponents to consult with the Inuit communities about the Seismic Survey.   

17. As described in detail below (see infra Part III.A), the Proponents were unable or 

unwilling to show that the Inuit rights and interests would be protected.  They were unwilling to 

meaningfully engage with members of the communities.  Nor were they able (or willing) to 

answer basic questions about the impact of seismic testing on marine life; whether there were 

scientific studies concerning the effects of seismic testing; and what (if anything) the Proponents 

had learned about the environmental effects of seismic testing during previous seismic surveys.11   

18. On June 26, 2014, the NEB granted the Proponents the seismic testing licence.  The NEB 

did not release reasons for its decision, but maintained that the NEB’s Environmental 

Assessment (“EA”) served that purpose.   The EA makes no mention of s. 35 of the Constitution 

Act, the constitutional rights of the Inuit, or whether the Crown discharged its duty to consult.12  

3. The Federal Court of Appeal Decision 
19. The Federal Court of Appeal dismissed the application for judicial review, and also 

struck out two expert affidavits filed by the Applicants.13  Crucially, however, the Court 

accepted that due to the rights and interests at stake, the Crown owed a duty to consult that was 

“deep”, lying at the high end of the spectrum set out in Haida Nation.14   

20. The Court of Appeal held that the Crown had discharged its duty of deep consultation, 

despite the fact that it “engaged in no additional or independent consultation” outside of the NEB 
                                                           
10 Letters to and from Bernard Valcourt et al., 8 April 2014 to 11 July 2014, A.L.A., Tabs 6A-E, pp. 191-217;  
Natanine Aff. at paras. 28-31, A.L.A., Tab 9, pp. 267-268.  
11 See Appendix 1 – Chart of Proponents’ Answers to Questions from Inuit, infra at p. 21; see also Transcripts of 
Public Meetings, 29 April 2013 to 2 May 2013, A.L.A., Tabs 5A-D, pp. 151-190. 
12 E.A., A.L.A., Tab 2A, p. 10. 
13 The Applicants filed these affidavits to mitigate some of the procedural deficiencies in the NEB process.  The 
affidavits adduced new evidence from Dr. Linda Weilgart, a world-renowned expert in marine biology, and Prof. 
George Wenzel, an expert on food security in Clyde River:  see Weilgart Aff., A.L.A., Tab 10, p. 275 and Affidavit 
of George Wenzel, A.L.A., Tab 8, p. 229. The Court of Appeal held that this evidence did not satisfy any of the 
exceptions for adducing fresh evidence on a judicial review:  see Order of the Federal Court of Appeal dated 5 
December 2014, Tab 2B, p. 50.  If granted leave to appeal, the Applicants intend to challenge this Order. 
14 Reasons for Judgment of the Federal Court of Appeal (“Reasons for Decision”) at para. 74, A.L.A., Tab 2F, p. 86. 
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process.15   According to the Court, the duty to consult and accommodate was met because the 

process “provided timely notice”; because it required the Proponents to provide information 

about the project and answer questions from Aboriginal groups; and because the Proponents 

changed one aspect of the project design as a result of “community concerns.”16  The Court did 

not go on to consider what, if anything, the Crown did to evaluate whether the NEB’s process 

was sufficient to discharge the duty to consult in a manner that upholds the honour of the Crown.   

PART II – QUESTIONS IN ISSUE 

21. The question before this Court is whether this case raises a question of public 

importance, such that leave to appeal ought to be granted.  This case raises the following five 

questions of public importance: 

i. What are the substantive aspects of the duty to accommodate where deep consultation 

is required? 

ii. What is the relationship, if any, between procedural rights owed under the duty to 

consult and rights owed under the administrative law duty of procedural fairness? 

iii. To what extent can the Crown rely on the processes of an administrative tribunal in 

discharging the Crown’s duty to consult? 

iv. What is the role of a reviewing court where the administrative tribunal has (or ought 

to have) addressed issues of law relating to s. 35 rights and/or the duty to consult? 

v. What is the appropriate standard of review of an administrative tribunal’s decision on 

whether the Crown has met its duty to consult? 

PART III – STATEMENT OF ARGUMENT 

A. Avoiding the Impoverishment of Deep Consultation:  The Duty to Consult’s 
Relationship with Procedural Fairness and Substantive Aspects of Accommodation 

22. This Court should grant leave in order to elaborate on the substantive aspects of the duty 

to consult (including the duty to accommodate) in a factual context where a deep duty of 

consultation is owed to First Nations.  In so doing, this Court can also provide much needed 

                                                           
15 Ibid at paras. 65, 70, A.L.A.,Tab 2F, pp. 83, 85. 
16 Ibid at para. 95, A.L.A., Tab 2F, pp. 96-97. 
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clarification on the relationship between the common law of procedural fairness and the 

constitutionally-entrenched duty to consult.   

23. This Court has previously acknowledged, in general terms, a relationship between the 

duty to consult and administrative law procedural fairness.  In Haida Nation, this Court wrote 

that “[i]n discharging this duty, regard may be had to the procedural safeguards of natural justice 

mandated by administrative law.17 Later, in Beckman, this Court noted that “[a]dministrative law 

is flexible enough to give full weight to the constitutional interests of the First Nation.”18   

24. Despite this case law, Stratas J.A. has lamented that “the Supreme Court has developed 

the law concerning the scope and nature of the duty to consult as a special body of law, divorced 

from normal administrative law principles.”19  Some academic commentators appear to agree.20  

Others who have addressed the relationship between procedural fairness and the duty to consult 

have noted that, once triggered, their purposes and content are much the same.21  

25. This issue is not merely academic.  As tribunals are increasingly tasked with deciding 

issues of law affecting Aboriginal rights, the interplay between the duty to consult and the duty 

of procedural fairness has become an important one with significant practical implications.   

26. Administrative law procedural fairness resembles the duty to consult in many ways.  

Both exist along a spectrum depending on the nature of the interests and rights at stake, and both 

involve procedural rights (e.g. the rights to notice, to be heard and to participate).22  But there are 

also crucial differences.  At the high or “deep” end, the duty to consult can encompass 

substantive rights, such as the right to accommodation and the right to consent (although this 
                                                           
17 Haida Nation, supra at para. 41, B.A.A., Tab 11 (S.C.C.). 
18 Beckman, supra at para. 47, B.A.A., Tab 2 (S.C.C.). 
19 Long Plain First Nation v. Canada (Attorney General), 2015 FCA 177 at para. 107, B.A.A., Tab. 14. 
20 See, e.g., Peter Carver, “Comparing Aboriginal and Other Duties to Consult” (2012) 49:4 Alta L.R. 855 at 857, 
B.A.A., Tab 32 (describing how the Court’s jurisprudence grappling “with how to conceptualize the duty to consult 
would indicate that we are dealing with concepts different from one another in significant ways”); Janna Promislow, 
“Irreconcilable? The Duty to Consult and Administrative Decision Makers” (2013) 22 Constitutional Forum 
constituionnel 63 at 63, B.A.A., Tab 34 (the Court’s framing of the duty to consult “suggests interpretive space to 
treat the constitutional duty to consult differently from procedural rights grounded in other aspects of the 
constitution or administrative law”). 
21 See, e.g., Chris Sanderson, Keith B. Bergner and Michelle S. Jones, “The Crown’s Duty to Consult Aboriginal 
Peoples: Towards an Understanding of the Source, Purpose, and Limits of the Duty” (2012) 49:4 Alta L.R. 821 at 
842-45, B.A.A., Tab 35. 
22 Haida Nation, supra at paras. 43-44, B.A.A., Tab 11 (S.C.C.); Baker v. Canada (Minister of Citizenship and 
Immigration), [1999] 2 S.C.R. 817 at paras. 20-22, 30, B.A.A., Tab 1 (“Baker”); Uniboard Surfaces Inc. v. Kronotex 
Fussboden GmbH and Co., 2006 FCA 39 at paras. 8-9, B.A.A., Tab 26. 
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Court has not yet elaborated in detail on the content of deep consultation).23   Moreover, the duty 

to consult is underpinned by the honour of the Crown, and is a critical part of achieving the 

objective of reconciliation lying at the heart of s. 35.24  In this way, the duty to consult can be 

characterized as something more than the duty of procedural fairness, particularly at the high end 

of the consultation spectrum laid out in Haida Nation.    

27. But here — despite the Court of Appeal’s finding that the Applicants were entitled to 

deep consultation based on the strength of their rights and the impact of the Seismic Survey on 

those rights25 — the duty to consult resulted in something less than basic procedural fairness.   

28. In the ordinary administrative law procedural fairness context, where the affected party is 

entitled to a high level of procedural fairness, they are often entitled to full disclosure of any 

information relevant to the party’s interest,26 a fair opportunity to correct or contradict any 

information unfavourable to its position,27 an oral hearing,28 cross-examination of witnesses at 

an oral hearing,29 and written reasons.30   

29. In this case, however, even though the Applicants were owed a duty of deep 

consultation, the procedural rights that the Court of Appeal deemed sufficient to discharge that 

duty were a far cry from those typically afforded to parties under normal administrative law 

principles. Unlike many NEB proceedings, which involve lengthy hearings with oral 

submissions and viva voce evidence,31 there was no oral hearing at all in this case.  Instead, the 

                                                           
23 Haida Nation, supra at para. 48, B.A.A., Tab 11 (S.C.C.); Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010 
at para. 168, B.A.A., Tab 6 (“Delgamuukw”); Tsilhqot’in Nation v. British Columbia, 2014 SCC 44 at para. 90, 
B.A.A., Tab 24 (“Tsilhqot’in”). 
24 Haida Nation, supra at paras. 16, 32, B.A.A., Tab 11 (S.C.C.). 
25 Reasons for Decision, para. 74, A.L.A., Tab 2F, p. 86. 
26 Downing and Graydon et al. (Re), [1978] O.J. No. 3539 at paras. 40-41, 52 (C.A.), B.A.A., Tab 9, (“Downing”); 
Sara Blake, Administrative Law in Canada, 4th ed (Markham, Ont.: LexisNexis Canada, 2006) at pp. 36-41, B.A.A., 
Tab 30. 
27 Downing, supra at para. 41, B.A.A., Tab 9, (Ont. C.A.). 
28 Campbell v. Workers’ Compensation Board, 2012 SKCA 56 at paras. 68, 77, 89, B.A.A., Tab 4; Donald J.M. 
Brown and Hon. John M. Evans, Judicial Review of Administrative Action in Canada (Toronto: Carswell, 2013) 
(loose-leaf) at 10:1100, 10:1210, B.A.A., Tab 31. 
29 Ibid at 10:6110, A.B.A., Tab 31 and Innisfil (Township) v. Vespra (Township), [1981] 2 S.C.R. 145 at p. 167, 
B.A.A., Tab 12. 
30 Baker, supra at para. 43, B.A.A., Tab 1 (S.C.C.). 
31 See, e.g., Northern Gateway Project, Joint Review Panel, Hearing Order OH-4-2011, 5 May 2011, pp. 6, 9, 14, 
B.A.A., Tab 38 (oral statement, written comments, oral evidence, including, for example, by Aboriginal elders, and 
oral questioning of evidence); NEB, Trans Mountain Pipeline ULC, Trans Mountain Expansion Project, Hearing 
Order OH-001-2014, 2 April 2014, pp. 3-4, 8-12, B.A.A., Tab 37 (public hearing with oral Aboriginal traditional 
evidence, written evidence and oral summary argument); NEB, Line 9B Reversal and Line 9 Capacity Expansion 
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Proponents provided their project proposal and certain scientific reports, which for the most part, 

the NEB accepted at face value.  The Inuit could submit “letters of comment”, but had no other 

ability to test the evidence via cross-examination, or address the NEB’s concerns through live 

argument.  Finally, the NEB failed to provide any reasons for its decision to issue the GOA.  

Even if the EA could be considered as serving this function, it fails to even mention s. 35 of the 

Constitution Act or address whether the Crown had discharged its duty to consult. 

30. The process that unfolded before the NEB was woefully inadequate — even under 

traditional administrative law principles.  Four town-hall-style meetings were held in different 

Baffin Island municipalities.  These were Q&A sessions with the Proponents’ representatives —  

not evidentiary hearings.   Despite knowing for two years that the Inuit were deeply concerned 

about the impact of seismic testing on marine mammals, the Proponents could not (or would not) 

answer basic questions about the project — including anything about their own previous seismic 

surveys in other parts of the world.  Nor would they answer whether the Inuit would be 

compensated if seismic testing caused irreparable harm to marine mammals, other than saying 

that, “it’s one of those things that requires a lot of discussion going back and forth.”32 

31. Even the NEB recognized that the Proponents had not done enough.  On May 31, 2013, 

the NEB advised the Proponents that their application for a GOA could not be granted due to 

deficiencies regarding the assessment of socio-economic impacts and Inuit consultation, noting 

that they had not answered the Inuit communities’ concerns.33  In response, the Proponents 

provided a 3,926 page document that was made public on the NEB’s website on September 6, 

2013.  This “data dump” was of very little, if any, value.  Only two “summary documents” were 

translated into Inuktitut (the language of the Inuk).34  Further, as many as half of Clyde River’s 

residents do not have Internet access; for those who do, bandwidth is prohibitively expensive and 

the servers are too slow for such large downloads.35  

                                                                                                                                                                                           
Project,  Hearing Order OH-002-2013, 19 February 2013, pp. 2, 7, 15-16, B.A.A., Tab 36 (public hearing with 
written evidence and oral final argument);  
32 See Appendix I, infra, p. 21. 
33 Affidavit of Darlene Davis at para. 65, A.L.A., Tab 12, p. 329. 
34 Affidavit of Christopher M. Milley at paras. 55-60, A.L.A., Tab 13, p. 340. 
35 Indeed, Mr. Natanine, who has access to the Hamlet Council’s Internet service, was unable to download the 
document when he tried: Natanine Aff. at paras. 18-20, A.L.A., Tab 9, pp. 265-266. 
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32. Inuit were permitted to provide written comments on this 3,926-page document, but there 

were no other in-person meetings between the Proponents and members of the Inuit 

communities, or between representatives of the Crown and members of Inuit communities. 

33. On the issue of substantive accommodation, the Crown’s failings are just as stark.  

Particularly given the strength and nature of the affected rights, and the Proponents’ inability to 

provide any meaningful assurance that those rights would be protected, the Applicants sought a 

modest and entirely reasonable form of accommodation:  the completion of an SEA prior to the 

Seismic Survey being approved.  This was by no means a “veto”.  It was a simple request to wait 

until missing baseline data was collected, so that the impact of the Seismic Survey could be fully 

understood and appropriate mitigation measures and conditions could be put in place.   

34. The Inuit were entitled to deep consultation, including a meaningful form of substantive 

accommodation.  Instead, they got an impoverished conception of procedural fairness, and no 

substantive accommodation that would protect their recognized treaty rights.  If this case 

qualifies as deep consultation, then the duty to consult has been rendered meaningless.  Such an 

extraordinary result raises an issue of public importance, as it sets a new low-water mark in the 

duty-to-consult jurisprudence that urgently requires clarification by this Court.   

35. In so clarifying, this Court could also elaborate on the substantive rights to 

accommodation and consent engaged at the high end of the Haida Nation spectrum.  

Commentators have noted (and it is no surprise) that stakeholders would like more guidance on 

the requirements of accommodation.36  Given that this is a rare case where it has been judicially 

determined that the Crown owes a duty of deep consultation, this Court should grant leave and 

provide much-needed guidance on this issue of public importance. 

B. Who Discharges the Duty to Consult in the Regulatory Context? 

36. Clarifying the extent to which the Crown may rely on a regulatory process to discharge 

its duty to consult is an issue of public importance that deserves the attention of this Court.  

37. It is settled law that the Crown owes the duty to consult.  Certain procedural aspects of 

consultation may be delegated (e.g. to industry proponents), or carried out through regulatory 

                                                           
36 Dwight G. Newman, Revisiting the Duty to Consult Aboriginal Peoples (Saskatoon: Purich Publishing, 2014) at 
104, B.A.A., Tab 33. 

119



11 

 

processes (e.g. the NEB process), but the ultimate duty rests with the Crown.37  This Court laid 

this jurisprudential foundation in Mikisew, Taku River, Beckman and in Rio Tinto. 

38. Cracks, however, have appeared in that foundation.  There is significant disagreement 

among courts across the country as to how to apply these principles.   Unresolved issues include:  

i. If there is a regulatory process that can address Aboriginal rights and interests, to 

what extent (if any) must the Crown — acting through Federal or Provincial 

Government — be actively involved?   

ii. What powers must the tribunal possess, or what regulatory process must be available, 

in order to discharge the duty to consult on behalf of the Crown?   

iii. Does the Crown need to turn its mind to the question of whether the regulatory 

process is capable of discharging the duty to consult on the facts of a given case?   

iv. Will the ability of the regulatory process to discharge the duty to consult turn on the 

content of the duty to consult owed (e.g., low-end, medium-end or high-end)? 

39. Two distinct lines of authority have emerged.  The first line is, respectfully, the correct 

approach.  In these cases, the Court first asks whether the tribunal is statutorily empowered to act 

as a Crown agent for the purposes of consultation with Aboriginal groups.  If so, then the Court 

must consider whether the tribunal discharged the duty to consult, or whether additional steps 

were required by the Crown.  If it is not so empowered, then the Court must consider whether the 

Crown, acting through the responsible Minister or other federal agency, has discharged the duty.    

40. The Federal Court’s decision in Dene Tha’ (affirmed on appeal) exemplifies this 

approach.  In granting the application for judicial review, the Court held that the Crown had 

breached its duty to consult with respect to the Mackenzie Gas Pipeline project.  Although three 

regulatory bodies reviewed the project, there was a “gap” in their jurisdiction “to engage in 

Aboriginal consultation.”38   None could engage in the substantive consultation required:  

To summarize, the only unit out of the CCU, the NEB, and the JRP that could 
wholly address the territorial and temporal areas of concern of the Dene Tha' is 
the JRP. However, the JRP is engaged in environmental assessment, not 

                                                           
37 Haida Nation, supra, at para. 53, B.A.A., Tab 11 (S.C.C.); Rio Tinto, supra at para. 56, B.A.A., Tab 21 (S.C.C.). 
38Dene Tha’ First Nation v. Canada (Minister of Environment), 2006 FC 1354 at para. 52, aff’d 2008 FCA 20, 
B.A.A., Tab 7.  
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aboriginal consultation. Although it will assess the effects the MGP and NGTL 
pipelines will have on aboriginal communities, it does so through the lens of 
environmental assessment, focusing on activities, not rights.39 

41. The Court rejected the respondents’ argument that the public participation process 

afforded by the regulatory review was sufficient to discharge the duty to consult.  It concluded:  

“Public consultation processes cannot be sufficient proxies for Aboriginal Consultation 

responsibilities. As such, the Crown has clearly not fulfilled the content of its duty to consult.”40 

42. The Federal Court took a similar approach Ka’a’Gee Tu First Nation, involving a 

proposed energy project under the COGOA.  The Court held that “[i]t is not enough to rely on 

the process provided for in the Act.”41  The Crown’s duty to consult must not be “boxed in by 

legislation”.42  While the Crown may in some circumstances rely on a tribunal’s statutory 

process to discharge the duty to consult, total reliance on the tribunal process in Ka’a’Gee Tu 

First Nation “was inconsistent with the honour of the Crown.”43 

43. Another example is Yellowknives (2010), where the Federal Court held that “the 

Respondent’s reliance on the regulatory process to cure the lack of contact with the Applicants is 

on weak ground.”  Relying on Ka’a’Gee Tu, the Court held that “[i]t is not enough to rely on the 

process provided for in the Act.”  In Yellowknives (2010), “no one took responsibility for 

ensuring meaningful consultation.”  Thus, “[t]he duty was not met.”44 

44. A second line of cases takes a very different approach.  This line of jurisprudence posits 

that the Crown can rely entirely on the regulatory process to discharge the duty to consult, as 

long as there are opportunities within that process for Aboriginal voices to be heard.45   

                                                           
39 Ibid at para. 62, B.A.A., Tab 7. 
40 Ibid at paras. 104, 115, B.A.A., Tab 7 (emphasis added). 
41 Ka’a’Gee Tu First Nation v. Canada (Attorney General), 2007 FC 763 at para. 121, B.A.A., Tab 13. 
42 Ibid. 
43 Ibid. 
44 Yellowknives Dene First Nation v. Canada (Attorney General), 2010 FC 1139 at paras. 99, 101, 105, B.A.A., Tab 
28 (“Yellowknives (2010)”).  
45 See Yellowknives Dene First Nation v. Canada (Aboriginal Affairs and Northern Development), 2015 FCA 148 at 
para. 54, B.A.A., Tab 29, (“I am of the view that the duty to consult was discharged through the Review Board 
process.”) (“Yellowknives (2015)”); Tsuu T'ina Nation v. Alberta (Minister of Environment), 2010 ABCA 137 at 
para. 104, B.A.A., Tab 25 (regulatory process may be sufficient to discharge duty to consult); Standing Buffalo 
Dakota First Nation v. Enbridge Pipelines Inc., 2009 FCA 308 at para. 44 (leave to appeal refused, [2009] S.C.C.A. 
No. 499), B.A.A., Tab 22 (“[The NEB] process provides a practical and efficient framework within which the 
Aboriginal group can request assurances with respect to the impact of the particular project on the matters of 
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45. The decision in the Court below fits squarely within this second line of cases.  The Court 

of Appeal acknowledged that the Crown in this case “engaged in no additional or independent 

consultation”.46   Nevertheless, it concluded that the Crown “may rely” on the NEB’s “process” 

to meet the “deep” and “rich” duty to consult owed to the Applicants.47   The Court of Appeal 

never even considered what, if anything, the Crown had done to evaluate whether the NEB’s 

process was sufficient to discharge that duty in a manner that upholds the honour of the Crown.  

46. The Court of Appeal’s approach is based on the perceived efficiency of fully integrating 

the duty-to-consult obligation with the regulatory process.48  Whatever the merits of this 

argument may be, the first line of cases is the better view — both in terms of its fidelity to this 

Court’s jurisprudence and as a matter of common sense fairness. That line of cases respects this 

Court’s holding in Mikisew that consultation with the First Nation must not be merely an 

“afterthought” to a general public consultation.49  It is also consistent with the principle 

articulated by this Court in Haida Nation and Rio Tinto that although the Crown can delegate 

“procedural aspects” of consultation, it cannot abdicate ultimate responsibility for the 

consultation process.50   

47. Moreover, as a matter of common sense, the first line of cases recognizes that while a 

regulatory process might create the right framework for consultation, that process alone cannot 

discharge the consultative function.  One cannot consult with a process.   Consultation requires 

someone sitting on the other side of the table.  Unless the tribunal has a mandate to engage in 

consultation as a Crown agent,51 it cannot fulfill that function acting alone.  Relying solely on the 

regulatory process — as the Crown did here — effectively amounts to relying solely on the self-

interested industry Proponents to consult with the Inuit.  But the honour of the Crown does not 

bind the Proponents’ consciences.  They owe a fiduciary duty to their shareholders — not to the 

Inuit.  

                                                                                                                                                                                           
concern to it.”) (“Standing Buffalo”); Brokenhead Ojibway Nation v. Canada (Attorney General), 2009 FC 484 at 
paras. 5, 25-27, B.A.A., Tab 3. 
46 Reasons for Decision at para. 70, A.L.A., Tab 2F, p. 85. 
47 Ibid at para. 65, A.L.A., Tab 2F, pp. 27-28. 
48 Reasons for Decision at para. 69, A.L.A., Tab 2F, p. 85 (quoting Kirk N. Lambrecht, Aboriginal Consultation, 
Environmental Assessment, and Regulatory Review in Canada (Regina: University of Regina Press, 2013) at p. 110. 
49 Mikisew, supra at para. 64, B.A.A., Tab 16 (S.C.C). 
50 Haida Nation, supra at para. 53, B.A.A., Tab 11 (S.C.C.).  
51 See, e.g., Rio Tinto, supra at para. 56, B.A.A., Tab 21 (S.C.C.).  
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48. Even if the bare opportunity to participate in a regulatory process is sufficient where the 

duty to consult exists at the low end of the spectrum, it is irreconcilable with the honour of the 

Crown, where, as here, there is duty of deep consultation.  In such cases, at a bare minimum, the 

Crown must independently assess whether further consultation or accommodation beyond the 

tribunal process is necessary to satisfy the honour of the Crown.  That was not done here.52 

49. Although the first line of cases is more consistent with this Court’s jurisprudence, a 

number of recent decisions fall into the second line of cases — including the decision below and 

the Court of Appeal’s recent decision in Yellowknives (2015).53  The Court of Appeal has failed 

to engage with this fissure in its jurisprudence, leading to confusion and inconsistency.  It is 

unclear which approach binds the Federal Court and is effectively binding54 on the Federal Court 

of Appeal.  The answer will have a significant impact, as these two courts hear a large number of 

this country’s cases dealing with Aboriginal rights, particularly in the federal regulatory process. 

50. We respectfully request that leave be granted to address this question of public 

importance.  Even if we are wrong as to which line of authority should be applied, there is an 

interest among all current and future litigants — Aboriginal, government, and industry alike — 

in learning the answers to these questions, which will arise in almost every case involving major 

energy and resource extraction projects, whether in the federal or provincial courts.55 

C. Role of the Reviewing Court in Duty-to-Consult Cases 

51. This Court should also clarify the role of the reviewing Court in assessing whether the 

tribunal has conducted a duty-to-consult analysis in a manner consistent with the honour of the 

Crown.  This raises two interrelated issues: (1) the analytical framework to be applied, and (2) 

the standard of review.  Given the far-reaching implications of the duty to consult, both issues 

are matters of public importance. 

                                                           
52 Despite acknowledging this line of authority at para. 65 of its Reasons, the Federal Court of Appeal did not go on 
to examine whether the Crown had in fact assessed whether additional consultation activities or accommodation 
were required.  The Court of Appeal’s decision is best understood as saying that the Crown is not required to 
independently turn its mind to the question of whether the regulatory process is capable of satisfying the honour of 
the Crown, but that a judicial review court may determine whether the Crown could have or would have concluded 
that the tribunal process was sufficient to meet the duty to consult had the Crown turned its mind to the question. 
53 Yellowknives (2015), supra, B.A.A., Tab 29 (F.C.A.). 
54 Mathew v. Canada, 2003 FCA 371 at para. 10, B.A.A., Tab 15 (noting exceptional circumstances in which the 
Federal Court of Appeal may overrule its own case). 
55 See infra, Part III.E. 
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1. Analytical Framework: “Haida Analysis” and the Duty to Consult 

52. Before the Court of Appeal, the Applicants argued that the NEB erred by not specifically 

taking into account the Inuit’s s. 35 rights or the Crown’s duty to consult, and by failing to 

undertake the analysis set out in Haida Nation to assess (1) whether a duty to consult was owed; 

(2) the content of that duty; and (3) whether the Crown had discharged its duty to consult.56  

53. The Court of Appeal rejected this argument, holding that it was not necessary for the 

NEB to specifically advert to the duty to consult or s. 35 rights.  It was enough that the NEB’s 

“reasons” (e.g. the EA) showed that the NEB had turned its mind to Aboriginal interests.57  

54. At stake in this disagreement is a fundamental question about the role of judicial review 

where the duty to consult and s. 35 rights are engaged.   The Court of Appeal relied on the 

administrative law framework set out by this Court in Newfoundland Nurses.58   That framework 

posits that reviewing courts should assess the reasons of an administrative body as part of a 

broader reasonableness analysis, and that although the courts “should not substitute their own 

reasons, … they may, if they find it necessary, look to the record for the purpose of assessing the 

reasonableness of the outcome.”59 It is a highly deferential approach. 

55. We take no issue with the approach set out in Newfoundland Nurses as applied to the 

ordinary administrative law context.  But where s. 35 rights and the duty to consult are at stake, 

the ordinary administrative law paradigm is not sufficient.   The Inuit of Baffin Island are not 

mere stakeholders.60  They are constitutionally-entrenched rights holders, whose rights are 

central not only to their own individual self-fulfillment, but also to the survival of their Nation.  

Moreover, unlike the ordinary administrative law context, the principles to be applied must 

reflect a broader, overarching interest:  the ongoing project of reconciliation.   

56. The Federal Court of Appeal’s reliance on Newfoundland Nurses in this case reflects the 

same approach it has taken since its 2009 decision in Standing Buffalo.61  In Standing Buffalo, 

                                                           
56 E.A., A.L.A., Tab 2A, p. 10. 
57 Reasons for Decision at para. 112, A.L.A., Tab 2F, p. 101. 
58 Ibid at para. 35, A.L.A., Tab 2F, p. 73 (citing Newfoundland and Labrador Nurses’ Union v. Newfoundland and 
Labrador (Treasury Board), 2011 SCC 62 at paras. 14-22, B.A.A., Tab 18). 
59 Ibid at para. 15, B.A.A., Tab 18. 
60 Rio Tinto, supra at para. 68, B.A.A., Tab 21 (S.C.C.) (“[I]ssues of consultation between the Crown and Aboriginal 
groups arise from s. 35 of the Constitution Act, 1982. They therefore have a constitutional dimension.”). 
61 Standing Buffalo, supra at para. 48, B.A.A., Tab 22 (F.C.A.). 
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the applicants sought judicial review of an NEB decision on the ground that the NEB failed to 

conduct a “Haida analysis” (i.e., it failed to inquire into whether a duty to consult was owed, the 

content of that duty, or whether the duty was discharged).  They were unsuccessful.  The Court 

of Appeal held that as long as the NEB has turned its mind to Aboriginal interests, and as long as 

the public consultation process provides a mechanism for Aboriginal parties to be heard, then it 

was not necessary for the tribunal to conduct a formal duty-to-consult analysis.62 

57. This Court denied leave in Standing Buffalo and has not since directly addressed this 

controversy.63  In Rio Tinto, however, this Court implicitly rejected Standing Buffalo, as it 

examined and assessed whether the B.C. Utilities Commission had properly applied the 

framework from Haida Nation (which, if Standing Buffalo were correct, it did not need to do).64   

58. Standing Buffalo is wrong.  It undermines the spirit (if not the letter) of this Court’s 

jurisprudence.  As this Court wrote in Canada (National Energy Board),  “[i]t is obvious that the 

[NEB] must exercise its decision-making function, including the interpretation and application of 

its governing legislation, in accordance with the dictates of the Constitution, including s. 35(1) of 

the Constitution Act, 1982.”65  Requiring a Haida analysis helps to ensure that tribunal decision-

making is exercised in accordance with s. 35(1). 

59. Indeed, there is a fundamental difference between considering Aboriginal interests as 

mere stakeholders in the NEB process (like landowners, industry, citizen groups or Government) 

and considering Aboriginal interests qua constitutional rights holders.   Performing a Haida 

analysis properly focuses the tribunal’s attention on the constitutional rights dimension of 

consultation.  Given this important function, the Haida analysis is not merely a formalistic 

checklist that can be discarded in the interests of streamlining a tribunal’s proceedings or in the 

name of deference to administrative decision-making.  It flows directly from, and is rooted in the 

need to respect, s. 35(1) of the Constitution Act, 1982.66   

                                                           
62 Ibid. 
63 Standing Buffalo Dakota First Nation v. Enbridge Pipelines Inc., [2009] S.C.C.A. No. 499 (S.C.C.), B.A.A., Tab 
22. 
64 Rio Tinto, supra at paras. 76-93, B.A.A., Tab 21 (S.C.C.). 
65 Quebec (Attorney General) v. Canada (National Energy Board), [1994] 1 S.C.R. 159 at para. 40, B.A.A., Tab 20. 
66 Rio Tinto, supra at para. 68, B.A.A., Tab 21 (S.C.C.). 

125



17 

 

60. Despite its tension with this Court’s jurisprudence, certain courts and tribunals (in 

addition to the Court of Appeal in this case) continue to follow Standing Buffalo.  The Federal 

Court has held that the approach from Standing Buffalo is “consistent with the key Supreme 

Court of Canada jurisprudence in Haida and Taku River.”67  Further, the Ontario Energy Board, 

in a post-Rio Tinto decision, cites Standing Buffalo for the proposition that an administrative 

tribunal need not undertake the “Haida analysis”, provided that their reasons show that the 

tribunal has turned its mind to the question of Aboriginal interests.68   

61. This Court ought to grant leave to appeal to clarify that the Standing Buffalo approach is 

unduly deferential, and does not give full effect to the honour of the Crown and the constitutional 

dimension of the duty to consult.  To ensure proper respect for s. 35 rights, tribunals and 

reviewing courts should apply Haida Nation — not Standing Buffalo or Newfoundland Nurses. 

2. Standard of Review Regarding the Duty to Consult 
62. The deferential approach of the Court below and in Standing Buffalo also raises a 

question of public importance on the standard of review for issues relating to the duty to consult.   

63. On a plain reading of Haida Nation, the reviewing court assesses whether a duty to 

consult is owed, and the content of that duty, on a standard of correctness.  The question of 

whether the Crown discharged that duty is a question of mixed fact-and-law, reviewable on a 

standard of reasonableness “absent error on [the first two] legal issues.”69  This qualifier is 

pivotal.  If the tribunal errs by concluding that no duty to consult was owed, then there is no 

basis for deference and the duty-to-consult analysis must be conducted anew.  If the tribunal 

below errs by concluding the duty exists at the wrong end of the spectrum, then there is equally 

no basis for deference because the tribunal has assessed the evidence on the wrong standard.70   

64. The role of the reviewing court was a live issue in this case.  The NEB did not address 

any of the questions identified in Haida Nation relating to the existence, content or discharge of 

the duty to consult.  Indeed, it did not even acknowledge that the Inuit were s. 35 rights holders 

                                                           
67 Fond du Lac Denesuline First Nation v. Canada (Attorney General), 2010 FC 948 at para. 85, B.A.A., Tab 10.  
See also Rio Tinto, supra at para. 64, B.A.A., Tab 21 (S.C.C.). 
68 Union Gas Ltd. (Re), 2011 LNONOEB 201 at paras. 44-46, B.A.A., Tab 27 (O.E.B.). 
69 Haida Nation, supra at para. 61, B.A.A., Tab 11 (S.C.C.) (emphasis added). 
70 Deferring in such circumstances is akin to deferring to a trial judge’s reasons in a criminal case where the trial 
judge erred in applying a balance-of-probabilities standard instead of a proof-beyond-reasonable-doubt standard. 
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or that a duty to consult existed on the facts of the case.  Failing to address the implications of 

this oversight, the Court of Appeal nevertheless adopted a deferential standard of review.  In 

keeping with its Newfoundland Nurses framework, the Court of Appeal was satisfied that the 

NEB appeared to have turned its mind to the question of Aboriginal rights and interests.71   

65. This is not the proper approach, but it is now the last word in federal court jurisprudence.

66. The question of standard of review in the duty-to-consult context requires clarification

by this Court, and cannot be resolved by analogy to other areas of Canadian law.  The duty 

shares some common ground with the tenets of procedural fairness in administrative law (which 

include the right to be informed and heard72), as well as with principles governing Charter rights 

(which, like s. 35 rights that form the basis for the duty to consult, have constitutional status).  

These analogies are of little assistance, however, because they pull in different directions.  After 

this Court’s decision in Doré, courts conduct reasonableness review on tribunal decisions 

engaging the Charter,73 whereas procedural fairness remains a matter of correctness review.74   

67. It is important that this issue of standard of review be resolved definitively by this Court.

It is a question that pervades every tribunal decision affecting Aboriginal rights and interests — 

practically speaking, almost every decision of the NEB, as well as provincial energy regulators, 

environmental agencies and a litany of other federal and provincial boards and tribunals. 

D. A Duty to Consult that Advances, Rather than Undermines, Reconciliation 
68. The purpose of s. 35(1) of the Constitution Act is to achieve “the reconciliation of the

pre-existence of aboriginal societies with the sovereignty of the Crown”.75  Section 35 rights, the 

duty to consult, the honour of the Crown and modern treaty-making all share this lofty purpose.   

71 Reasons for Decision at paras. 111-112, A.L.A., Tab 2F, p. 101. 
72 See supra, Part III.A. 
73 Doré v. Barreau du Québec, 2012 SCC 12 at para. 58, B.A.A., Tab 8. 
74 Canada (Citizenship and Immigration) v. Khosa, 2009 SCC 12 at para. 43, B.A.A., Tab 5 (“On the other hand, 
Dunsmuir says that procedural issues (subject to competent legislative override) are to be determined by a court on 
the basis of a correctness standard of review.”); Mission Institution v. Khela, 2014 SCC 24 at para. 79, B.A.A., Tab 
17 (“[T]he ability to challenge a decision on the basis that it is unreasonable does not necessarily change the 
standard of review that applies to other flaws in the decision or in the decision-making process. For instance, the 
standard for determining whether the decision maker complied with the duty of procedural fairness will continue to 
be ‘correctness’”). 
75 Haida Nation, supra at para. 17, B.A.A., Tab 11 (S.C.C.), quoting Delgamuukw, supra, at para. 186, B.A.A., Tab 
6 (S.C.C.), quoting R. v. Van der Peet, [1996] 2 S.C.R. 507 at para. 31. 
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69. The Inuit of Nunavut had never signed a treaty with the Crown until the NLCA in 1993.

One of the NLCA’s central components is the Inuit’s surrender of their Aboriginal land claims in 

exchange for title to large tracts of land and other rights, including the rights to continue to hunt, 

fish and harvest in Nunavut and to have a say over how their resources are used.76   

70. The Federal Court of Appeal’s impoverished view of deep consultation risks

undermining the entire edifice of reconciliation.  Aboriginal and Inuit groups will have little 

incentive to enter into modern treaties and reconcile their sovereignty with the sovereignty of the 

Crown if what matters most to them in the bargain can so easily be taken away through the 

regulatory process.  Only by answering the questions of public importance outlined above can 

this Court address these potentially dire and far-reaching implications of the decision below. 

E. The Questions of Public Importance Raised by this Case Should Be Answered Now 
71. We live in an age of energy exploration and expansion, with Canada’s north poised to be

a new frontier.  We also live in an age where, after decades of unilateralism and false promises, 

Aboriginal rights are real and carry tangible obligations for the Crown and industry.77  The 

regulatory process, more than ever, is tasked with reconciling these often competing interests.  

How they do so is a matter of public importance requiring this Court’s guidance. 

72. The need for this guidance comes at a critical juncture.  The issues raised are reoccurring

and are bound to arise even more frequently in the years ahead.  The Federal Court of Appeal 

alone currently has at least three major pipeline cases before it, all of which involve Aboriginal 

groups challenging the project’s approval on the basis that their rights were not properly 

respected and the Crown failed to meet the required duty to consult.78 The same concerns are 

bound to arise in a further set of cases currently before the NEB, including no less than five 

major pipeline projects where the impact on Aboriginal rights has been identified as a concern,79 

76 Nunavut Tunngavik Inc. v. Canada (Attorney General), 2014 NUCA 2 at para. 2, B.A.A., Tab 19. 
77 See, e.g., Tsilhqot’in, supra at para. 23, B.A.A., Tab 24 (S.C.C.) (exemplifying the purposive approach to 
reconciliation). 
78 Samson Cree Nation v. Attorney General (Canada) et al., FCA Court File No. A-209-25 (review of NEB decision 
denying request to suspend certificate allowing for pipeline construction);  Chippewas of the Thames First Nation v. 
the National Energy Board et al., FCA Court File No. A-358-14 (appeal of NEB’s decision to approve Line 9B 
pipeline); Gitxaala Nation et al. v. Attorney General (Canada) et al., FCA Court File No. A-437-14 (review and 
appeals of NEB and governor-in-council decisions approving the Northern Gateway pipeline). 
79 Trans Mountain Expansion (Kinder Morgan) pipeline, East Energy pipeline project, Eastern Mainline pipeline, 
2017 NGTL system expansion pipeline project and Enbridge Line 3 replacement pipeline (see http://www.neb-
one.gc.ca/pplctnflng/mjrpp/index-eng.html). 
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and at least one project involving oil exploration in the Beaufort Sea.80 Provincial tribunals and

courts also routinely grapple with the duty to consult in the regulatory context.sl

73. Although this Court can address some of these issues of public impoftance another day,

there are several compelling reasons to grant leave and deal with them now. First, unlike many

other cases, the duty to consult in this case exists at the very high end of the spectrum, providing

an ideal set of facts for this Court to elaborate on the content of high-end consultation and

accommodation against the backdrop of a regulatory proc"ss.t2 Second, unlike the pipeline

cases, where the concern of many First Nations groups is a speculative event (i.e., an oil spill),

the harm of seismic testing is immediate and potentially catastrophic. Third, there is a

significant public benefit to clarifying the issues raised by this case sooner rather than later, so

that parties in the growing line of otherjudicial and regulatory proceedings can betterunderstand

their rights and obligations. The orderly development of energy exploration and extraction

projects depends on it. Finally, the equities favour granting leave now: while others will benefit

from this Court's decision in this case, it will be too late for Clyde River if it has to wait for the

next case. The harm caused by seisrnic testing, once caused, cannot be undone.

PART IV and V - ORDERS SOUGHT

The Applicants respectfully request:

i. leave to appeal the decision of the Federal Court of Appeal; or

ii. in the alternative, an oral hearing to address whether leave should be granted; and

iii. that no costs be ordered in the present application.

October 16,2015 ALL OF WHICH IS RESPECTFULLY SUBMITTED,

Nader R. Hasan / Justin Safayeni / Pam Hrick

30 lrnpelial Oil Beaufìrrt Sea Exploration pro.ject (8L476 and 477)

'' See. e.g.. Llnion Gas Ltd. (Re), supra al paras.44-46 (O.E.B.), B.A.A., Tab 27.
82 Although this Court in'l'silhqot'in, supra at para. 93, B.A.A., Tab 24 f-ound the duty to consult prìor to a

declaration of Aboriginal title u,as at the high end of the spectlum, it did not elaborate on u,hat "signifìcant
consultation and accommodation" rvould have satisfìed this duty. The fàcts of othel duty to consult cases beftrre this
court have 1àllen sholt ol'the "high" end: see, e.g., Haida Nalion, supra aI para.79- B.A.A., Tab ll (S.C.C.)
("signifìcantly deeper than rrere consultation"), Taku River, supra aÍ para. 32. Il.A.A.. Tab 23 (S.C.C.)
("significantly deeper than minimum consultation"), Mikisey, supra aIpara.64.ll.A.A..'l-ab l6 (S.C.C.) (lower end

ol'spectrunr), Beckntan, suprc! alparas.T4-75, B.A.A., Tab 2 (S.C.C.) (lower end olspectrum).
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