
Court File No.36692 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE FEDERAL COURT OF APPEAL) 

BETWEEN: 

HAMLET OF CLYDE RIVER, NAMMAUTAQ HUNTERS & TRAPPERS ORGANIZATION 
-CLYDE RIVER, and JERRY NATANINE . 

Applicants 
(Applicants) 

-and-

PETROLEUM GEO-SERVICES INC. (PGS), MULTI KLIENT INVEST AS (MK.I), TGS
NOPEC GEOPHYSICAL COMPANY ASA (TGS) and 

THEATTORNEYGENERALOFCANADA 
Respondents 

(Respondents) 

RESPONSE OF THE RESPONDENT, THE ATTORNEY GENERAL OF 
CANADA, TO THE APPLICATION FOR LEAVE TO APPEAL 

(Pursuant to Rule 27 of the Rules of the Supreme Court of Canada) 

Counsel for the Respondent, The Agent for the Respondent, The Attorney 
Attorney General of Canada General of Canada 

Andrew Fox 
Department of Justice-Ministere de Ia 
Justice du Canada 
Northwest Territories Regional Office 
5019-52nd Street, 2nd Floor Nova Plaza 
PO Box 2052 
Yellowknife, NT XlA 2P5 

Tel: (867) 920-6001 
Fax: (867) 920-6025 
E-mail: andrew.fox@justice.gc.ca 

William Pentney Q.C 
Deputy Attorney General 

Per: Christopher Rupar 
Department of Justice-Ministere de la Justice 
duCanada 
50 O'Connor Street Suite 500, room 557 
50 rue O'Connor 5 etage, piece 557 
Ottawa, On K1A OH8 

Telephone-Telephone: 613-670-6290 
Facsimile- Telecopier: 613-954-1920 
christopher.rupar@justice.gc.ca 



Counsel for the Applicants 

Nader R. Hasan/Justin Safayenil 
PamHrick 
STOCKWOODS LLP 
TD North Tower 
77 King Street West, Suite 4130 
Toronto-Dominion Centre 
Toronto, Ontario M5K 1H1 

Tel:(416) 593-1668 
Fax: ( 416) 593-9345 
Email: NaderH@stockwoods.ca 

Counsel for the Respondents 
PGSandMKI 

Nancy Rubin 
STEW ART MCKELVEY 
Lawyers- A vocats 
Purdy's Wharf Tower One 
900-1959 Upper Water Street 
POBox997 
Halifax, Nova Scotia B3J 2X2 

Tel: (902) 420-3200 
Fax: (902) 420-1417 
Email: nrubin@stewartmckelvey.com 

Counsel for the Respondent. TGS 

Sandy Carpenter 
BLAKE, CASSELS & GRAYDON LLP 
Barristers & Solicitors 
855-2nd Street South West 
Suite 3500, Bankers Hall East Tower 
Calgary, Alberta T2P 4J8 

Tel: (403) 260-9600 
Fax: ( 403) 260-9700 
Email: sandy.carpenter@blakes.com 

Agent for the Applicants 

David Taylor 
POWER LAW 
Suite 1103-130 Albert Street 
Ottawa, Ontario, K1P 504 

Tel: (613) 702-5563 
Fax: 1-888-604-2227 
Email: dtaylor@powerlaw.ca 

Agents for the Applicants 
PGSandMKI 

Jeffrey W. Beedell 
GOWLINGS 
160 Elgin Street, 
Suite 2600 
Ottawa, Ontario 
Canada K1P 1C3 

Tel: 613 786 0171 
Fax: 613 788 3587 
jeff. beedell@gowlings.com 

Agents for the Respondent, TGS 

Nancy Brooks 
BLAKE, CASSELS & GRAYDON LLP 
Barristers & Solicitors 
340 Albert Street, Suite 1750 
Constitution Square, Tower 3 
Ottawa, Ontario K1R 7Y6 

Tel: (613) 788-2200 
Fax: (613) 788-2247 
Email: nancy.brooks@blakes.com 



TO: THE SUPREME COURT OF CANADA 
Registrar 

AND TO: 

301 Wellington Street 
Supreme Court Building 
Ottawa, Ontario 
K1A 011 

DAVID TAYLOR 
Agent for the Applicant 
Power Law 
Suite 1103-130 Albert Street 
Ottawa, Ontario 
K1P 504 



- 1-

TABLE OF CONTENTS 

Respondent's Memorandum of Argument ........................................................ Tab 1 

Page 

PART I- STATEMENT OF FACTS .................................................................................. I 

i) Overview ............................................................................................................... ! 
ii) Factual Background .............................................................................................. 1 
iii) The Court Below ................................................................................................... 3 

PART II- QUESTION IN ISSUE ...................................................................................... 4 

PART III- STATEMENT OF ARGUMENT .................................................................... .4 

(a) What are the substantive aspects of the duty to accommodate where deep 
consultation is required?..................................................................................................... 5 

(b) What is the relationship, if any, between procedural rights owed under the duty to 
consult and rights owed under the administrative law duty of procedural fairness? ........... 8 

(c) To what extent can the Crown rely on the processes of an administrative tribunal in 
discharging the Crown's duty to consult? .......................................................................... 11 

(d) What is the role of a reviewing court where the administrative tribunal has (or ought 
to have) addressed the issues oflaw relating to s.35 rights and/or the duty to consult? .... l2 

(e) What is the appropriate standard of review of an administrative tribunal's decision 
on whether the Crown has met its duty to consult? ........................................................... 13 

(f) The proposed appeal of the order of December 5, 2014 excluding two affidavits 
from the Applicants' Record ...................................................................... 16 

PART IV- SUBMISSIONS CONCERNING COSTS .................................................... .17 

PART V- ORDER REQUESTED .................................................................................... IS 

PART VI- TABLE OF AUTHORITIES .......................................................................... 19 

PART VII- STATUTES AND REGULATIONS ............................................................ 20 



Court File No.36692 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE FEDERAL COURT OF APPEAL) 

BETWEEN: 

HAMLET OF CLYDE RIVER, NAMMAUTAQ HUNTERS & TRAPPERS ORGANIZATION 
-CLYDE RIVER, and JERRY NAT ANINE 

-and-

Applicants 
(Applicants) 

PETROLEUM GEO-SERVICES INC. (PGS), MULTI KLIENT INVEST AS (MKI), TGS
NOPEC GEOPHYSICAL COMPANY ASA (TGS) and 

THEATTORNEYGENERALOFCANADA 
Respondents 

(Respondents) 

RESPONDENT'S, THE ATTORNEY GENERAL OF CANADA, 
MEMORANDUM OF ARGUMENT 

IN RESPONSE TO THE APPLICATION FOR LEAVE TO APPEAL 
(Pursuant to Rule 27(2)(b) of the Rules of the Supreme Court of Canada) 



- 1 -

PART I- STATEMENT OF FACTS 

Overview 

1. The legal requirements regarding aboriginal consultation that are germane to this case are 

well established. The Federal Court of Appeal applied the existing law correctly to its 

review of the NEB decision. 

2. This case does not raise new legal issues with regard to the Crown's duty to consult: 

guidance from this Court already exists to explain the content of the duty to consult, how 

the duty to consult may be discharged in the context of administrative or regulatory 

processes, and what the applicable standard of review is. While the law regarding the 

Crown's duty to consult will continue to evolve, this case does not raise any new or novel 

issues and therefor does not raise matters of public importance that require the attention of 

this Court. 

Factual Background 

3. The NEB received the Proponent's application for the Geophysical Operations 

Authorization (GOA) in 2011, and the authorization issued June 26, 2014. In the 

intervening time, there was a significant amount of consultation effort between the project 

proponents and the various stakeholders within Nunavut, including the potentially affected 

Inuit in the Baffin region. 

4. The NEB process ensured that the Inuit of Clyde River were provided with 

(a) notice of the project; 

(b) information about the project; 

(c) reasonable time to review that information; 
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(d) reasonable opportunities to question the proponents about the project and information 
regarding the project, and opportunities to comment on the information, both in person and 
in writing, both to the Proponent and to the NEB; and 

(e) detailed written reasons. 1 

5. Both the corporate Respondents (the project proponents) and the NEB recognized the need 

to consult with the Inuit with regard to the project. The existence of the Nunavut Land 

Claims Agreement and the fact that the majority of the population in Nunavut are aboriginal 

people are facts well known to all the parties. The Federal Court of Appeal took note that 

"the vast majority of the residents of Clyde River are Inuit."2 The Court also took note that 

"For generations the people of Clyde River have relied upon the harvest of marine 

mammals in Baffin Bay and the adjoining Davis Strait for their food security and their 

economic, cultural and spiritual well-being. "3 

6. During the Environmental Assessment process, the NEB required the proponent to do 

significant community consultation work and the NEB also conducted its own community 

meetings. These efforts helped ensure that potentially affected Inuit communities, and their 

representatives, had the opportunity to learn about the Project and to enquire about issues 

of concern, and to voice any concerns or objections they may have had. 

7. The NEB's process was open to the public, allowing for both written submissions and oral 

commentary. Participation was encouraged and facilitated by both the proponents and the 

NEB, each bringing their personnel to the communities in the Baffin region, including the 

Hamlet of Clyde River. The NEB and the proponents made significant efforts to ensure 

the process was accessible to Inuit living in the relevant coastal communities. 

8. One of the NEB's first decisions in the process was to withdraw the Chief Conservation 

1 See Clyde River decision, Application for Leave to Appeal, at pages 88-94, paragraphs 84 to 86. The 
Federal Court of Appeal reviewed the record and summarized the facts relevant to the issue of Crown 
consultation. 
2 See Clyde River decision, Application for Leave to Appeal at page 62, paragraph 1. 
3 See Clyde River decision, Application for Leave to Appeal at page 63, paragraph 2 
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Officer's delegation to consider the application, returning direct control of the process to 

the NEB. The NEB then authorized Board member David Hamilton to report on the matter 

and make recommendations to the NEB on the project application. The NEB determined 

that the application was of sufficient importance that it would be considered by the Board 

as a whole and not by a delegate.4 

9. On May 13, 2013 the NEB determined that there were deficiencies in the Project 

Application regarding the assessment of socio-economic impacts and Inuit consultation 

and suspended the assessment of the Project until additional information was filed on 

August 30, 2013. The NEB accepted written comments on the Project until October 31, 

2013.5 The record is clear: both the NEB and the Federal Court of Appeal were cognizant 

of the importance of proper consultation with the Inuit and acted, and reasoned, 

according I y. 

The Court Below 

10. The Federal Court of Appeal reviewed the consultation record in detail and found, 

correctly, that the Crown had discharged its duty. Consequently, the Federal Court of 

Appeal dismissed the application for judicial review, with costs awarded to the Crown. 

11. The consultation efforts with regard to this project occurred over the span of 3 years. There 

was reasonable time and opportunity for the Applicants to review the project, to engage 

with the proponents and the NEB and to voice their issues or concerns with it. The reasons 

for decision in the NEB's Report of the Environmental Assessment6 devote considerable 

discussion regarding aboriginal consultation: serious consideration of that issue is manifest 

in that discussion. 

4 Referred to in the Report of EA, Application for Leave to Appeal at page 16, section 2.2 
5 Clyde River decision, Application for Leave to Appeal, page 92, second bullet. 
6 See Application for Leave to Appeal at pages 24-29. 
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12. The Court of Appeal noted that the "the GOA was issued on terms and conditions that 

require annual, ongoing monitoring and reporting to Aboriginal communities. These 

forward-looking conditions ameliorate any scientific uncertainty by allowing future input 

as scientific knowledge may be acquired and as any impacts of the Project are observed."7 

In a very practical sense, consultation with regard to the Project will continue for the full 

duration of the Project. 

13. The Federal Court of Appeal devoted much of its decision to the issue of Crown 

consultation. Its reasons do not contain errors of law or venture into areas of uncertainty 

in the law that might otherwise raise issues of public importance. 

PART II- QUESTION IN ISSUE 

14. The issue on this application is whether this case raises any question of public importance 

or is of such nature or significance that it would warrant a decision by this Court. The 

Attorney General of Canada (the Attorney General) submits that it does not. 

PART III- STATEMENT OF ARGUMENT 

15. The Applicants assert this case raises 5 questions that warrant this Court's consideration: 

(a) What are the substantive aspects of the duty to accommodate where deep consultation 

is required? 

7 See Clyde River at Application for Leave to Appeal at page 88, paragraph 82. 
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(b) What is the relationship, if any, between procedural rights owed under the duty to 

consult and rights owed under the administrative law duty of procedural fairness? 

(c) To what extent can the Crown rely on the processes of.an administrative tribunal in 

discharging the Crown's duty to consult? 

(d) What is the role of a reviewing court where the administrative tribunal has (or ought to 

have) addressed the issues oflaw relating to s.35 rights and/or the duty to consult? 

(e) What is the appropriate standard of review of an administrative tribunal's decision on 

whether the Crown has met its duty to consult? 

16. The Attorney General submits that existing case-law answers these questions and the 

questions do not raise new or novel aspects. of the Crown's duty to consult. Therefor, these 

questions do not raise legal issues of public importance nor is their nature or significance 

sufficient to warrant this Court granting leave to appeal. 

17: In addition, the Court needs to consider the proposed appeal of the Order of Pelletier J.A. 

dated December 5, 2014 excluding two affidavits from the Applicants' Record. An appeal 

of this Order is proposed in the Notice of Application for Leave to Appeal, but the 

Applicants have put forward no argument regarding this proposed appeal. The Attorney 

General submits that leave should be denied in regard to this appeal as well. 

(a) What are the substantive aspects of the duty to accommodate where deep 

consultation is required? 

18. The Attorney General submits that the law regarding the content of the duty to consult is 

well established in the existing common law. 

19. The Crown's duty to consult with aboriginal people proceeds from the honour of the Crown 

in its dealings with aboriginal people. The duty arises where the Crown contemplates 
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future conduct that might potentially adversely affect asserted or established section 35 

rights of an aboriginal group. The content of the duty lies along a spectrum. Where a section 

35 right is established, and the potential adverse effect on the right is significant, the 

Crown's duty to consult will be at the high end. 8 These principles are well established. 

The Federal Court of Appeal made no error in finding the Crown's duty in this case was at 

the high end of the spectrum. 

20. This Court describes the content of the duty to consult at the high end of the spectrum as 

having a number of possible requirements: 

At the other [high] end of the spectrum lie cases where a strongprimafacie 
case for the claim is established, the right and potential infringement is of 
high significance to the Aboriginal peoples, and the risk of non
compensable damage is high. In such cases deep consultation, aimed at 
finding a satisfactory interim solution, may be required. While precise 
requirements will vary with the circumstances. the consultation required at 
this stage may entail the opportunity to make submissions for consideration. 
formal participation in the decision-making process. and provision of 
written reasons to show that Aboriginal concerns were considered and to 
reveal the impact they had on the decision. This list is neither exhaustive, 
nor mandatory for every case. The government may wish to adopt dispute 
resolution procedures like mediation or administrative regimes with 
impartial decision-makers in complex or difficult cases.9 [emphasis added] 

21. The above quote from Haida contains the important provisos that "precise requirements 

will vary with the circumstances" and "This list is neither exhaustive, nor mandatory for 

every case." A detailed 'checklist' for adequate consultation is not practicable given the 

wide range of section 35 rights that may potentially be affected by a wide range of Crown 

conduct. 

8 Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, 2004 SCC 73 at paragraph 
44.[Book of Applicant's Authorities (BAA) Tab 11] 
9 Haida, [BAA Tab 11] at para 44; cited in Clyde River, Application for Leave to Appeal at page 74, 
paragraph 42. 
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22. The courts, including this honourable Court, have refrained from prescribing mandatory 

specific content for the duty to consult at specific points along the spectrum. The content 

of the duty to consult will necessarily depend on the specific context of the contemplated 

Crown conduct and the section 35 right in issue. Courts determine the adequacy of the 

Crown consultation efforts on a case-by-case basis, giving the specific facts and legal 

context careful scrutiny. 

23. An existing regulatory process may discharge the Crown's duty to consult and, where 

appropriate, accommodate, if the process provides in substance an appropriate level of 

consultation10 and if the conditions reasonably address the concerns articulated in regard 

to the section 35 rights at issue. Where, as in this case, the contemplated Crown conduct 

manifests in a regulatory process involving an environmental assessment and subsequent 

authorization, accommodation of section 35 rights can be found in the conditions attached 

to the permit or authorization: conditions designed to mitigate potential adverse 

environmental effects and also designed to mitigate potential adverse impacts to section 35 

rights. "The question to be answered is whether the regulatory scheme, when viewed as a 

whole, accommodates the Aboriginal right in question (Haida Nation at paragraphs 42, 48, 

and 62)." 11 

24. The Attorney General submits that the Federal Court of Appeal correctly applied the 

existing law and reasonably concluded that the NEB's process adequately discharged the 

Crown's duty to consult. 

25. Courts are able to take the principles laid out by this Court in Haida, Beckman, etc., and 

apply them to the facts of cases coming before them. The legal principles are clearly 

articulated, they are consistent, and they have not changed. There is no need to re-consider 

10Taku River Tlingit First Nation v. British Columbia (Project Assessment Director), 2004 SCC 74 (Canlll), 
[2004] 3 S.C.R. 550 [BAA Tab 23]; and Beckman v. Little Salmon/Carmacks First Nation 2010 SCC 53 at 
para 39. [BAA Tab 2] 
11 Yellowknives Dene First Nation v. Canada (Aboriginal Affairs and Northern Development), 2015 FCA 148 
(Canlll) at paragraph 56. [BAA Tab 29] 
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the spectrum of Crown consultation or its potential content when the Crown's duty lies at 

the high end of the spectrum. 

(b) What is the relationship, if any, between procedural rights owed under the duty 
to consult and rights owed under the administrative law duty of procedural fairness? 

26. The Attorney General submits that there is nothing new or otherwise of public importance 

raised by this case in regard to the role of procedural fairness in Crown consultation. The 

law currently provides that the Crown can rely on existing processes to fulfill the 

procedural aspects of the duty to consult. These same procedural components inform any 

administrative law assessment of whether procedural fairness has been achieved on the 

facts of a given case. The law is well settled in this area. 

27. The Applicants acknowledge this Court's statements in past decisions to the effect that, 

when evaluating whether the Crown has discharged its duty to consult in any particular 

case, "regard may be had to the procedural safeguards of natural justice that are mandated 

by administrative law."12 

28. However, the Applicants also assert, "the duty to consult can be characterized as something 

more that the duty of procedural fairness, particularly at the high end of the consultation 

spectrum laid out in Haida13
. 

29. Administrative and regulatory processes can serve two purposes. In any given process, the 

procedural requirements exist to ensure procedural fairness and natural justice for the 

parties potentially affected by a decision. In addition, where the duty to consult arises the 

procedural requirements will serve the complementary purpose of aiding in the discharge 

12 Haida, [(BAA) Tab 11] at para 41; cited at Application for leave to Appeal at page 116, paragraph 23 
13 See Application for leave to Appeal at page 117 paragraph 26 
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of the Crown's duty to consult. 

30. Aspects of procedural fairness and natural justice can also serve to discharge, at least in 

part, the Crown's duty to consult. The right to notice; the right to make submissions to the 

decision maker and have those submissions considered and taken into account; and the 

right to written reasons: these are all aspects of procedural fairness that can aid in 

discharging-the Crown's duty to consult. Principles of procedural fairness and procedural 

requirements of the duty to consult are not different, but work hand in hand in the 

determination of whether an administrative or regulatory procedure is adequate to 

discharge the Crown's duty. 14 There is nothing new arising in this regard. 

31. This Court has ruled in previous cases that the Crown may rely on existing administrative 

or regulatory procedures of boards or tribunals to assist in discharging the duty to consult. 

In any given case those procedures may, or may not, be adequate to discharge the Crown's 

duty. Adequacy of the administrative or regulatory procedures is often the reviewing 

court's focus when reviewing a tribunal's decision challenged on the basis of inadequate 

Crown consultation. There is nothing new arising in this regard. 

32. The Federal Court of Appeal thoroughly considered the consultative nature of the NEB 

process. The Court considered the scope of the Environmental Assessment - noting that 

the definition of "environmental effect" includes "the current use of lands and resources 

for traditional purposes by aboriginal people."15 The Court also considered the statutory 

mandate of the NEB, empowering it to decide questions oflaw and fact. It also considered 

two public documents published by the NEB: one entitled "Consideration of Aboriginal 

Concerns in National Energy Board Decisions", and the other entitled "Information for 

Aboriginal People."16 

14 Beckman v. Little Salmon/Carmacks First Nation 2010 SCC 53 at paragraphs 45-46. [BAA Tab 2] 
15 S.2(1)(b) of the Canadian Environmental Assessment Act 1992, cited by the Federal Court of Appeal at 
paragraph 55, see Application for Leave to Appeal at page 17. 
16 See Clyde River, Application for Leave to Appeal, pages 80-82, at paragraphs 62 - 63. 
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33. The record shows the NEB was also mindful of the need to consult the Inuit about their 

traditional harvesting interests. The Environmental Assessment process provided the Inuit 

of the Baffin Region, including the residents of Clyde River, and the other potentially 

affected Inuit communities, with a number of opportunities to communicate their concerns 

to the Proponents or to the NEB directly. Communication was possible both orally and in 

writing. The timeline when the GOA Application was before the NEB was from May 2011 

until the record closed on October 31, 2013. 17 

34. The Federal Court of Appeal took note of the efforts of the proponents to provide 

information about the project and to seek input from the Inuit. In addition, the Court had 

regard to the consultative procedures the NEB made available to the Inuit. The Federal 

Court of Appeal reasonably concluded that the NEB's proceedings and the proponents' 

activities, taken together, discharged the Crown's duty to consult. The NEB's proceedings, 

including the community meetings attended by the NEB member, Proponent 

representatives, and community members, allowed for direct and in-person interaction 

between the Inuit, an NEB member, and the proponents. This was an appropriate approach 

to Crown consultation in the circumstances. 

35. The issue is not whether some element of procedural fairness or natural justice was or was 

not present in a given process, but rather whether on a consideration of the process as a 

whole, was the Crown's duty discharged. 18 The presence or absence of specific aspects of 

procedural fairness can add to, or diminish, the capacity of an administrative or regulatory 

process to satisfy the Crown's duty to consult. That is analysis to be done by a court 

reviewing the specific case; the ultimate question is whether enough was done having 

regard to all the circumstances. 

17 See summary of Participation of Aboriginal Groups in the NEB's Regulatory Process at section 6.2 of the 
Report of EA, Application for Leave to Appeal, pages 26-27. 
18 Yellowknives Dene First Nation v. Canada (Aboriginal Affairs and Northern Development), 2015 FCA 148 
(CanLII) at paragraph 56. [BAA Tab 29] 
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(c) To what extent can the Crown rely on the processes of an administrative tribunal 
in discharging the Crown's duty to consult? 

36. The law on this question is also well established: the Crown can rely on existing 

administrative and regulatory processes to assist in discharging the Crown's duty to 

consult. It is incumbent on sectiqn 35 rights holders to engage with those processes when 

those processes can address their concerns regarding potential negative impacts to their 

rights. 19 

37. The Crown's obligation to consult never shifts from the Crown. If an administrative or 

regulatory decision process is incapable of addressing necessary issues, then the Crown 

would have further consultation work to do in order to discharge its duty. 

38. In Taku River'2°, this Court held that participation in a forum created for other purposes 

may nevertheless satisfy the duty to consult if in substance an appropriate level of 

consultation is provided.21 

39. In any particular case, a regulatory or administrative process may satisfy the duty to 

consult, or it may not. Determining whether the Crown has discharged the duty to consult 

requires review having regard to the Haida analysis. This has been well established since 

Taku and again in Beckman v. Little Salmon/Carmacks. As the Federal Court of Appeal 

noted in this case, "the Supreme Court has, therefore, affirmed that the duty to consult may 

be integrated into robust environmental assessment and regulatory review processes. "22 

19 See Haida, ((BAA) Tab 11] at para 42; also Brokenhead Ojibway First Nation v. Canada (Attorney 
General), 2009 FC 484 (Canlll) at paragraph 42 [BAA Tab 3]; Rio Tinto A/can Inc. v. Carrier Sekani Tribal 
Council, 2010 SCC 43, [2010] 2 S.C.R. 650. [BAA Tab 21] 
20 Taku River T/ingit First Nation v. British Columbia (Project Assessment Director), 2004 SCC 74 (Canlll), 
[2004] 3 S.C.R. 550. [BAA Tab 23] 
21 See Beckman v. Little Salmon/Carmacks First Nation 2010 SCC 53, at para 39. [BAA Tab 2] 
22 Clyde River at Application for Leave to Appeal page 83-84, paragraph 68. 
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40. Where, as here, there is no record of additional or independent Crown consultation, the 

Federal Court of Appeal's task was to evaluate the adequacy of Crown consultation based 

on the record. 23 The record was comprised of the consultation efforts of the proponents 

and the procedural steps in the NEB's process. The presence or absence of any particular 

aspect of procedural fairness within the tribunal's process was naturally given due 

consideration. As well, the Court found that ''the environmental assessment and the Terms 

and Conditions imposed upon the GOA provide a reasonably degree of accommodation of 

the applicants' concerns about potential impacts caused by the Project upon their section 

35 harvesting rights."24 

41. There is nothing new raised by this case that warrants this Court revisiting this issue. 

(d) What is the role of a reviewing court where the administrative tribunal has (or 

ought to have) addressed the issues of law relating to s.35 rights and/or the duty to 

consult? 

42. The Applicants contend that the NEB, as an administrative tribunal making a decision 

potentially affecting section 35 rights, was required to articulate a Haida analysis in its 

reasons to ensure that its decision was made in accordance with section 35(1) of the 

Constitution Act 1982. They assert that Standing Buffalo25 was decided wrongly,26 despite 

the fact that this Court refused leave to appeal from the Federal Court of Appeal. 

43. The law is well established by this Court: when considering the adequacy of Crown 

consultation the issue is not whether the tribunal articulated the Haida test but whether the 

content of the process satisfied the Haida test. This point is well illustrated in Beckman v. 

23 Clyde River at Application for Leave to Appeal at page 85 paragraph 70. 
24 Clyde River at Application for Leave to Appeal at page 98, paragraph 1 00. 
25 Standing Buffalo Dakota First Nation v. Enbridge Pipelines Inc. (2009) FCA 308; leave to appeal denied: 
[2009] SCCA No. 499. [BAA Tab 22] 
2s See Application for Leave to Appeal at pages 124-125 at paragraphs 56-58. 
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Little Salmon Carmackil7: the Yukon government took the position that it did not have a 

duty to consult and was doing so as a courtesy .. The decision-maker's reasons did not 

include a Haida analysis; nevertheless, this Court concluded after applying the Haida test 

and reviewing the tribunal record that the Crown had adequately discharged its duty to 

consult. Haida establishes a basis on which to review Crown consultation. It does not 

establish a requirement that a tribunal must articulate a Haida analysis in its reasons. 

44. Notwithstanding the above, the Report ofEA issued by the NEB focusses much attention 

on the issue of Aboriginal Consultation and the potential environmental effects that are of 

interest to the Inuit. The Proponents filed copious affidavit material as the Respondents in 

the judicial review. The Federal Court of Appeal had a full record on which to base its 

decision. 

45. When revtewmg an administrative or regulatory decision for adequacy of Crown 

consultation, the issue is with regard to the content of the process vis-a-vis Crown 

consultation. This issue has been addressed in previous decisions of this Court and others, 

and on that basis does not constitute a matter of public importance that requires the review 

of this Court. 

(e) What is the appropriate standard of review of an administrative tribunal's 

decision on whether the Crown has met its duty to consult? 

46. The Applicants argue that the standard of review in duty-to-consult cases reqmres 

clarification. They conflate their argument that a tribunal should articulate the Haida 

analysis, discussed above, with their argument regarding standard of review. 

27 Beckman v. Little Sa/mon/Carmacks First Nation 2010 SCC 53. [BAA Tab 2] 
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4 7. The standard of review regarding the adequacy of Crown consultation is well established 

in Haida Nation: 

(a) The existence or extent of the duty to consult or accommodate is a legal 

question in the sense that it defines a legal duty. To the extent that the issue is one 

of pure law, and can be isolated from the issues of fact, the standard of review is 

correctness However, the issue is typically premised on an assessment of the 

facts. It follows that a degree of deference to the findings of fact of the initial 

adjudicator may be appropriate. The need for deference and its degree will depend 

on the nature of the question the tribunal was addressing and the extent to which 

the facts were within the expertise of the tribunal. Absent error on legal issues, the 

tribunal may be in a better position to evaluate the issue than the reviewing court, 

and some degree of deference may be required. In such a case, the standard of 

review is likely to be reasonableness. 

(b) The process itself would likely fall to be examined on a standard of 

reasonableness. Perfect satisfaction is not required; the question is whether the 

regul~tory scheme or government action viewed as a whole, accommodates the 

collective aboriginal right in question. What is required is not perfection, but 

reasonableness. 28 

48. This standard of review has been applied in subsequent decisions of this Court and 

numerous decisions of lower courts. The Federal Court of Appeal stated and applied the 

law correctly. The Court correctly articulated the standard of review, and properly 

determined the content of the duty to consult. 29 It then reviewed the consultation efforts of 

the proponents and the consultation activities directly involving the NEB using the Haida 

analysis. An NEB recitation of the Haida analysis is not necessary to ensure the process 

28 Haida [(BAA) Tab 11] at paragraphs 61-63. 
29 See Clyde River decision, Application for Leave to Appeal at pages 85-98. 
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was appropriately consultative. Judicial review using the Haida analysis, however, can 

help ensure that the Crown's duty to consult is met. 

49. The Applicants argue "the Standing Buffalo approach is unduly deferential."30 They 

observe that the NEB did not articulate the Haida requirements and they assert that the 

NEB "did not even acknowledge that the Inuit were s.3 5 rights holders or that a duty to 

consult existed on the facts of the case."31 They then argue "Failing to address the 

implications of this oversight, the Court of Appeal nevertheless adopted a deferential 

standard of review. "32 

50. The NEB is not required to articulate the phrase "section 35 rights holders" in its reasons, 

nor is it required to articulate a Haida analysis. There was no "oversight" for the Federal 

Court of Appeal to address. The Federal Court of Appeal's task was to review the NEB's 

decision according to the standard set out in Haida. The Court, in applying the standard of 

review, looked to the record put before it and to the NEB's reasons. 

51. The Federal Court of Appeal applied the reasonableness standard to the NEB's reasons: "if 

the reasons allow the reviewing court to understand why the tribunal made its dec.ision and 

permit it to determine whether the conclusion is within the range of acceptable outcomes, 

the Dunsmuir criteria are met. 'm 

52. The NEB's reasons for decision, as set out in the GOA and the Environmental Assessment 

Report, satisfy those criteria. The Federal Court of Appeal was able to assess the adequacy 

of Crown consultation by reviewing the consultation efforts of the proponents and the 

consultation afforded the Applicants revealed in the NEB's reasons and the rest of the 

30 Application for Leave to Appeal at page 126, paragraph 61 . 
31 Application for Leave to Appeal at page 126-7, paragraph 64. 
32 Application for Leave to Appeal at page 127, paragraph 64. 
33 Newfoundland and Labrador Nurses' Union v. Newfoundland and Labrador (Treasury Board), 2011 SCC 
62, [2011] 3 S.C.R. 708 at paragraph 16. [BAA Tab 18] The Dunsmuir criteria referred to are "justification, 
transparency, and intelligibility". · 
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record. The several pages of the NEB's Environmental Assessment Report entitled 

"ABORIGINAL CONSULTATION"34 are clearly relevant to the Federal Court of 

Appeal's review, along with the significant affidavit material filed by the Proponents. 

53. In any given situation, a tribunal or administrative decision maker might wrongly conclude 

that a duty to consult does not arise, as occurred in Beckman v. Little Salmon, (see 

discussion at paragraph 45 above); however, that does not have any bearing on the standard 

of review for a Court: the Haida analysis applies and a reviewing Court owes no deference 

to a tribunal on any of the purely legal questions involved. There is no need to revisit the 

standard of review analysis applicable to the Crown's duty to consult. 

(f) The proposed appeal of the order of December 5, 2014 excluding two affidavits 

from the Applicants' Record 

54. In the Notice of Appeal the Applicants seek to appeal the order given by Mr. Justice 

Pelletier on December 5, 2014 which excluded two affidavits from the Applicants' Record 

in the judicial review Application. These affidavits of George Wenzel and Linda Wielgart 

are attached to the Application for Leave to Appeal at Tabs 8 and 10 respectively. 

55. The Respondents' motion to exclude the affidavits was dealt with in writing without an 

oral hearing. The two affidavits contained expert evidence dealing with factual, technical 

matters. The affidavit material had not been before the National Energy Board, and it 

purported to criticize the merits of the NEB decision.35 The affidavits were properly 

excluded on established legal principles which limit the scope of judicial review, absent 

34 See section 6 of the Report of EA, Application for Leave to Appeal at pages 24-29. 
35 See Reasons for Order, Pelletier J.A., dated December 5, 2014, Application for leave to Appeal at page 
55, paragraphs 8-10. 
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special circumstances, to a consideration of the material which was before the original 

decision maker.36 

56. The December 5, 2014 decision disposed of the issue in a final way, and the judicial review 

proceeded to hearing on April 20, 2015 without reference to these affidavits.   

57. The Applicants refer to the appeal of this Order briefly at footnote 13 at page 114 of their 

Application for leave to Appeal.  There is no argument presented why an appeal of this 

evidentiary ruling would be of public importance, nor is there any explanation why leave 

to appeal was not sought within 60 days of the Order. 

58. The Attorney General submits that the time for appealing the Order has elapsed and that 

there is no issue of public importance raised by the Order that would merit consideration 

by this honourable Court. 

 

 

PART IV – SUBMISSIONS CONCERNING COSTS 

59. The Attorney General submits that the Applicants should be required to pay the Crown’s 

costs if the application for leave to appeal is denied. 

 

 

 

                                            
36 See Reasons for Order, Pelletier J.A., dated December 5, 2014, Application for leave to Appeal at page 
55, paragraph 7. 
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PART V- ORDER REQUESTED 

60. The Attorney General requests that the application for leave to appeal be denied with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated at the City of Yellowknife, in the Northwest Territories, this 17th day ofNovember, 2015. 

Andrew Fox 
Counsel for the Respondent 
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