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PART 1— OVERVIEW AND STATEMENT OF FACTS:  

A. Overview:  

1. This appeal is all about R. v. Riling [1976] 2 S.C.R. 183 — seen by many judges 

and lawyers as a relic of a bygone era and whether the time has come to let it go. 

The thread of this appeal is that Rilling, along with its parent case, The Queen v. 

Wray, [1971] S.C.R. 272, have steered our courts in most parts of the country into 

a distortion of section 254 of the Criminal Code that frustrates the obvious 

intention of Parliament and can only lead to disrespect for our criminal law. 

2. As the BC Court of Appeal said in this case, "In 1975, the Supreme Court of 

Canada held, in R v. Riling, that the belief (or 'motive') of a police officer as to 

the existence of reasonable grounds for demanding a breath sample from a 

motorist was irrelevant to the admissibility of a certificate confirming the results 

of a breathalyzer test. This ruling was made in the face of what would be seen 

today as a statutory condition requiring that the officer have 'reasonable grounds 

to suspect' the commission of an impaired driving offence before making a 

demand under s. 254(2) of the Criminal Code", and that " ..many Canadians 

would find the application of Riling in 2015 to be surprising, if not shocking ..." 

[para. 1, AR, p. 41] 

3. The same "surprising, if not shocking" result flows for section 254(3) where the 

words "has reasonable grounds" and "as soon as practicable" have been held to 

mean nothing where citizen complies with a breath demand — while they are key 

to any defence if she refuses. 

4. In many cases since the advent of the Charter, counsel have argued that this 

interpretation of section 254, which flies in the face of a plain reading of this 

section and of the Charter, cannot stand. Many of those arguments flow from 

decisions of this court subsequent to Riling. 

5. Many provincial Courts of Appeal that have considered Riling have also said it is 

for this Court to deal with the role of Rilling in a post-Charter age. 
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6. There is a division of opinion in Canadian appellate courts respecting whether 

Riling has survived the Charter. New Brunswick has held Riling is no longer 

good law and that the crown loses the presumption of identity if the grounds are 

lacking, [Searle v. R., 2006 NBCA 118; 215 CCC (3d) 374.] Newfoundland has 

decided not to decide the issue [R v. Gale (1991) 65 CCC (3d) 373 (NLCA), R. v. 

Langdon, (1992) 74 C.C.C. (3d) 570 (NLCA).] Other provinces including 

Ontario, Quebec, Manitoba, Nova Scotia and Alberta, say Riling is still part of 

the law of Canada [R. v. Charette, 2009 ONCA, 94 OR (3d) 721, 243 CCC (3d) 

480; Anderson v. R., 2013 QCCA 2160; R. v. Forsythe, 2009 MBCA 123, 250 

C.C.C. (3d) 90; R. v. Marshall, (1989) 91 NSR (2d) 211 (NSCA); R. v. 

Dwernychuk (MK), (1992) 135 AR 31 (A13 CA).] 

7. We submit that he main reasons for this division is the tension between the law as 

developed by this Court on plain reading of statutes and of the necessity for 

crown, when proving a case beyond a reasonable doubt, to strictly comply with 

preconditions for any statutory "shortcuts" on the one hand, with the Wray/Rilling 

analysis that, so long as the evidence is relevant, it does not matter what 

Parliament has said about what you need to do to prove it on the other. 

8. In those jurisdictions where Riling has been held as "good law", we will submit 

that Riling has led to a "wrong-headed" approach to what should be a clear 

matter of statutory interpretation, to confusion over the role of section 24(2) of the 

Charter, and to the failure to follow legal principles developed by this court 

respecting preconditions to the use of statutory evidential shortcuts by the crown 

in proving its case. 
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B. Statement of Facts:  

9. On April 21, 2012, at about 5:40 pm, Cst. Caruso of the Penticton detachment of 

the RCMP was conducting a seatbelt road check at the intersection of Lakeside 

Road and Front Street in Penticton at a point where the street has a bend which 

provides the police with an element of surprise. [Trial Reasons for Judgment, 

("Trial Reasons") Appellant's Record ("AR"), Tab 1, p. 2 para. 81. 

10. As the appellant, who is a native male, approached the intersection, he went into 

the curb lane for right-turning traffic, as opposed to the centre lane for left-turning 

traffic. He did not make any abrupt maneuver or operate the van in any unusual 

fashion. [Trial Reasons, AR pp. 2-3, para. 9] 

11. Cst. Caruso said the movement by the appellant into the right-hand turn lane 

reminded him of some of the elderly drivers he has observed proceeding as 

though they were oblivious to the fact that he was conducting checks. Although 

this move did not involve any poor driving, it seemed suspicious to him, so he 

ordered Mr. Alex to stop the van. [Supreme Court Reasons, AR p. 13, para. 4] 

12. When he approached the driver's side of the van, he detected an odour of liquor 

coming from the vehicle. He saw an open can of beer on the floor near the 

passenger side of the van and noted a male passenger seated on that side. He did 

not deal much with the passenger, but formed the opinion the passenger was 

intoxicated from his own observations and what another officer at the scene told 

him. [Trial Reasons, AR, p. 3, para. 10] 

13. Cst. Caruso asked the appellant if he had a driver's licence and the appellant said 

he did not as he was suspended. He instead produced his Registered Indian Status 

card. The officer also asked if he had consumed alcohol and the appellant said he 

had not since the night before when he had partied it up "pretty hard." He said he 

had picked up his cousin from a party, as his cousin had been in a heated 

argument and he wanted to "nip it in bud" and not have it escalate. [Trial 

Reasons, AR p. 3, para. 11] 
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14. Cst. Caruso said he formed the suspicion that the appellant had alcohol in his 

body based on the following criteria: 

(a) The odour of liquor in the vehicle was not stale, but of recently-consumed 

liquor; 

(b) The appellant (whom the officer described as a "native male"), had red cheeks 

and watery eyes; 

(c) There was an open beer can on the floor near the passenger side, although the 

officer admitted it could have been for either occupant. 

[Trial Reasons, AR pp. 3-4, para. 12] 

15. The officer directed the appellant to pull his vehicle into a vehicle parking stall, 

which he did without any difficulties. He directed him to get out of the van and 

did not detect the appellant having any difficulties doing so, or notice any balance 

problems while he stood outside vehicle. [Trial Reasons, AR p. 4, para. 13] 

16. The officer administered an ASD test following a demand, which read a "fail". 

He testified he then formed the opinion the appellant's ability to operate a motor 

vehicle was impaired by alcohol and read the breath demand and COR 

information. The appellant was taken to the Penticton detachment where two 

breath samples were taken with readings of 140 mgs and 130 mgs respectively. 

[Trial Reasons, AR, pp. 5-6, para. 18] 

17. The learned trial judge found as a fact that the suspicion was not reasonable. He 

further found that the officer may not have turned his mind to the "threshold 

question" of whether he had sufficient grounds to make the ASD demand and 

that, in fact, there was doubt the officer had the necessary subjective suspicion 

either. [Trial Reasons, paras. 14, 20-26] 

18. Nevertheless, the learned trial judge found that R. v. Ming remains good law in 

Canada and that, as the appellant complied with the ASD demand, lack of proper 

grounds to make the demand is, absent a Charter challenge, not a defence. [Trial 

Reasons, AR pp. 9-10, para. 28] 
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19. The BC Supreme Court judge on appeal found that the question of whether the 

officer had sufficient grounds for the screening device demand was a question of 

law and that the learned trial judge was in error in concluding he did not. 

[Supreme Court Reasons, AR p. 18, paras. 23-25] 

20. He also considered R. v. Riling and concluded that "... the decision in Wiling 

continues to apply until and unless it is explicitly rejected by the Supreme Court 

of Canada." [AR p. 28, para. 56] He dismissed the appeal. [AR p. 28, para.61] 

21. The BC Court of Appeal granted leave to appeal [AR, pp.29-33], but dismissed 

the appeal, upholding the finding of the Supreme Court judge that there were 

sufficient objective grounds to establish "reasonable suspicion", but said: 

[29] It is unclear as to whether the constable was found to have subjectively 
believed he had reasonable grounds to request the sample. The trial judge said he 
was left with a doubt on the point (at para. 25), adding that "even if" he were 
satisfied "beyond a reasonable doubt", he was not satisfied as to the objective 
grounds.... 

[30]... This makes it necessary, then, to consider whether the appeal judge erred in 
admitting the certificates on the basis of Rifling. [AR pp. 54-55] .... 

[53] In all the circumstances, I conclude that where no Charter challenge is 
advanced, the admissibility of a certificate under s. 254 and the operation of the 
presumptions of identity and accuracy in s. 258 remain governed by Riling 
unless and until the Supreme Court of Canada sees fit to overrule it. [AR p. 65] 

22. In the result, it upheld the conviction. Had it allowed the appeal, a new trial 

would have been necessary in light of the learned trial judge's doubt that the 

officer had subjective grounds. 

23. No leave was sought from the decision that that the learned trial judge erred in his 

finding there were no objective grounds for the reasonable suspicion. Leave was 

sought and granted on whether this court should reconsider Riling. [AR, p. 67] If 

the appeal is successful, a new trial must be ordered. 
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PART II - STATEMENT OF QUESTIONS IN ISSUE:  

1. Is the majority or minority interpretation in R. v. Rifling of sections 254 and 258 

the proper one to apply in light of the constitutional requirement to interpret 

legislation in a manner that is compliant with Charter values? 

2. Is Rifling irreconcilable with the other decisions of this Court on the necessity for 

strict compliance with statutory preconditions to the use of evidentiary 

presumptions or "shortcuts"? 

PART III - STATEMENT OF ARGUMENT:  

A. Standard of review: 

24. The question before this court is one of law and the standard of review is 

correctness. [S. 686(1)(a)(ii); R. v. Shepherd, [2009] 2 S.C.R. 527 @ [18]] An 

appellate court is thus free to replace the opinion of the trial judge with its own. 

Appellate courts require a broad scope of review with respect to matters of law 

because their primary role is to delineate and refine legal rules and ensure their 

universal application. [House,' v Nikolaisen, 2002 SCC 33] 

B. The history of breath test legislation: 

25. In 1955, the Criminal Code had two drinking and driving offences, namely 

driving while intoxicated (s. 222) and driving while impaired (s. 223). The more 

serious offence was driving while intoxicated. If the evidence was insufficient to 

establish intoxicated driving, the accused could still be convicted do the less 

serious offence of impaired driving. Section 224(3) of the Criminal Code was the 

evidentiary section supporting these two offences. It provided: 

In any proceedings under section 222 or 223, the result of a chemical analysis of a 
sample of the blood, urine, breath or other bodily substance of a person may be 
admitted in evidence on the issue whether the person was intoxicated or under the 
influence of a narcotic drug or whether his ability to drive was impaired by 
alcohol or a drug, notwithstanding that he was not, before he a gave the sample, 
warned that he need not give the sample or that the results of the analysis of the 
sample might be used in evidence. 
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26. But section 224(4) of the Criminal Code provided that: 

No person is required to give a sample of blood, urine, breath or other bodily 
substance for chemical analysis for the purposes of this section and evidence that 
a person refused to give such a sample or that such a sample was not taken is not 
admissible nor shall such a refusal or the fact that a sample was not taken to the 
subject of comment by any person in the proceedings. 

27. The legislation provided for a testing process which was voluntary on the part of 

the driver. Non-compliance did not generate an offence nor was it allowed to be 

referred to during the prosecution. The right to refuse tests calculated to prove or 

disapprove an alleged impairment was considered to be an aspect of the common 

law right of the accused to refuse to incriminate himself. Therefore, a breath test 

could only be conducted if the individual acceded to a request. 

28. In amendments the Criminal Law Amendment Act, 1968-69, Parliament 

introduced the first breath demand in section 223(1) of the Criminal Code. The 

basic wording of this first breath demand section is essentially the same as the 

present s. 254(3). Section 222(2) made it an offence to refuse to comply with the 

demand, in the absence of a reasonable excuse for doing so. Sections 224A(1)(c) 

and 224A(1)(f) provided the evidentiary presumptions of identity and accuracy. 

29. As Spence J noted in Ming @ 192-193: 

Prior to the amendments wrought by 1968-69 (Can.), c. 38, the Code dealt with 
the offences of driving when intoxicated or under the influence of drugs and 
impaired driving. Section 224 then provided for the admission of evidence of 
chemical analysis of blood and the form of proof in subsections (3) to (7) 
inclusive 

I note that by subs. (3) the evidence of chemical analysis by an analyst was 
permitted and by subs. (5) the proof of that evidence by a certificate was 
permitted and such certificate was to provide prima facie evidence. But s. 224(4) 
clearly provided that no person was required to give a sample of his, inter alia, 
breath so that any sample taken and analyzed and then made subject to a 
certificate was provided voluntarily by the person. 

Parliament made most important amendments by s. 16 of 1968-69 (Can.), c. 38. 
By that section, ss. 222 to 224 of the Code were repealed and replaced by ss. 222, 
223, 224 and 224A. Those replacing sections now appear in the Criminal Code, 
R.S.C. 1970, c. C-34, as ss. 234 to 237 which I have set out in these reasons. 
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Hereafter, I shall refer to the sections as now numbered. One of the most drastic 
amendments is that appearing in the present s. 235. As I have said, under the Code 
as it had provided before, no one could be required to provide a sample of his 
blood, urine, breath or other bodily substance. Under the present s. 235(1), where 
a peace officer, on reasonable and probable grounds, believes that a person is 
driving while impaired or has done so within the preceding two hours, he may 
demand that such person provide a sample of his breath. By s. 235(2), a person 
who refuses to comply with such a demand commits an offence. 

30. The choice for the driver changed from refusing with no consequences or 

acceding to a process that could lead to criminal liability, to risking criminality 

both in refusing and in acceding to that process that could establish criminal 

liability. 

C. The legacy of R. v. Wray: 

31. In 1971 in The Queen v. Wray, [supra], this court (per Martland J.) stated @ 287-

288: 

I am not aware of any judicial authority in this country or in England which 
supports the proposition that a trial judge has a discretion to exclude admissible 
evidence because, in his opinion, its admission would be calculated to bring the 
administration of justice into disrepute.... [T]he test to be applied in considering 
whether evidence is admissible is whether it is relevant to the matters in issue. If it 
is, it is admissible and the court is not concerned with how the evidence was 
obtained. 

32. According to this principle, (which this court has said in cases such as R. v. 

Grant, 2009 SCC 32, [2009] 2 S.C.R. 253 @ [80] is inconsistent with "the 

Charter's affirmation of rights"), relevant evidence obtained by a police officer in 

a manner that is not lawfully authorized is always admissible. 

D. Majority and minority decisions in Ruing: 

33. The majority decision in Rang was based completely on this principle in Wray. 

The majority in Rilling briefly approved the reasoning of the court below, which 

in turn relied on three prior decisions to conclude that while "...absence of 

reasonable and probable grounds for belief of impairment may afford a defence to 

a charge of refusal to submit to a breathalyzer test laid under subs. (2) of s. 235 

[now 254(5)] of the Code, it does not render inadmissible certificate evidence in 
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the case of a charge under s. 236 [now 253] of the Code. The motive which 

actuates a peace officer in making a demand under s. 235(1) is not a relevant 

consideration when the demand has been acceded to" [Riling @ p. 198]. 

34. In other words, the statutory term "reasonable grounds" as a precondition to 

making a breath demand becomes meaningless. 

35. One of the cases that the ABCA relied on in dismissing the appeal in Riling is R. 

v. Flegel, (1971), 5 C.C.C. (2d) 155 (Sask. Q.B.), where the court stated at 158-

159: "It has long been established in our law that the admissibility of evidence is 

not affected by the illegality of the means through which the evidence was 

obtained; [T]he question is not by what means the evidence was produced; but 

it is whether the things proved are evidence, and, thereupon, whether the accused 

is guilty."  

36. The minority decision in Riling, authored by Spence J., noted that the 1968-69 

legislative change to create a demand for breath sample rather than a request came 

with certain protections for the citizen. 

When Parliament thus diametrically reversed the provisions of the Code as to the 
provision of breath samples, it provided in the series of sections quoted a number 
of protective provisions for the citizen. ... The provision as to evidence of the 
analysis of the breath sample given in compliance with the demand and the proof 
of the analysis by certificate both commence with the words, "Where a sample of 
the breath of the accused has been taken pursuant to a demand made under 
subsection 235(1)". These are specific provisions only applicable to cases where 
the police officer has made such a demand. Parliament, in express words, made 
proof by the filing of a certificate in such case possible only when the test was 
made pursuant to a demand under subsection 235(1). [Spence J italics] 

The result of the judgment of the Appellate Division from which this appeal is 
taken as well as some of the decisions in other Provinces cited therein is to 
effectively remove another protection of the accused. I am of the opinion that the 
requirement in both s. 237(1)(c) and s. 237(1)(f) that the test should have been 
made pursuant to the demand under s. 235(1) was inserted by Parliament with the 
intention of limiting those cases where the analysis could be proved by a 
certificate of a qualified technician and then that such analysis would provide 
prima facie proof of the proportion of alcohol in the blood of the accused only to 
those cases where the peace officer had, on reasonable and probable grounds, 
believed that the accused was or had been driving while impaired. This was only a 
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proper requirement when the test was one which the citizen was required to 
submit to on penalty of committing an offence if he refused. 

The appellant here was charged with an offence solely statutory in its creation, 
that is, driving an automobile with more than 80 milligrams of alcohol in 100 
millilitres of his blood, contrary to s. 236 of the Code. The Crown seeks to prove 
that offence by first requiring him to submit to a breath test and then prove his 
guilt by the mere production and filing of a certificate of the result of that test 
made by a "qualified technician". Yet all the Courts below are agreed, and the 
stated case so stipulates, that there was no evidence whatever adduced to show 
that the arresting officer had any reasonable grounds for believing that the 
accused was driving while impaired. It is difficult to understand how such a test 
could have been taken and such a certificate issued "pursuant to a demand under 
subsection 235(1)". It is, in fact, exactly contrary to a demand made pursuant to 
that section. [pp. 193-5] .... 

In the result, there having been no evidence adduced that the arresting officer had 
reasonable grounds for believing the appellant to have been driving while 
impaired, I would rule that the Crown could not prove its case by the production 
of the certificate of the "qualified technician" since it was not the result of a test 
taken "pursuant to a demand under subsection 235(1)" as required by s. 237(1)(f). 
[p. 196] 

37. The minority found that the words enacted by Parliament, "pursuant to a demand 

made under subsection 235(1)" should be interpreted as being an integral part of 

the section allowing introduction of the Certificate as evidence, while the 

majority, in reliance on the Wray principles, found they have no legal significance 

when the driver complies. This court had a clear divide on how the sections were 

to be read and interpreted. 

E. Advent of the Charter and its effect on statutory interpretation: 

38. While arguably in a Section 8 context, the constitutional requirement under the 

Charter of proper grounds for a demand was highlighted in the concurring 

reasons of L'Heureux-Dube J. in R. v. Bernshaw, [1995] 1 SCR 254 @ [96] who 

said: "I agree with my colleague Sopinka J. that 'reasonable and probable grounds' 

is not only a statutory precondition to a breathalyzer demand but also a touchstone 

of the Charter." [Emphasis added] 
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39. Sopinka J. for the majority stated @ [51]: "The requirement in s. 254(3) that 

reasonable and probable grounds exist is not only a statutory but a constitutional 

requirement as a precondition to a lawful search and seizure under s. 8 of the 

Canadian Charter of Rights and Freedoms. Section 8 requires that reasonable and 

probable grounds exist in fact and not that their presence can be deemed to exist 

notwithstanding the evidence." 

40. We submit these comments by both judges suggest that, on both a statutory and a 

constitutional basis, the results of an unlawful demand cannot be admitted, 

whether the Charter is specifically engaged through a court application or not. As 

L'Heureux-Dube J. further states in Bernshaw: 

[90] ...Given that the plain language of the provisions gives this Court little 
guidance regarding Parliament's intention in such a situation, I propose to address 
this problem by reference to, firstly, the spirit and purpose of the legislation and, 
secondly, the underlying Charter values with which we must strive to remain 
consistent (Hills v. Canada (Attorney General, [1988] 1 S.C.R. 513, at p. 
558; Slaight Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038, at p. 1078). 

[91] ...In so doing, it must find a way to reconcile the requirement that the screening 
test be administered "forthwith" with the requirement that a breathalyzer demand be 
based on "reasonable and probable grounds" in a manner that is consistent with the 
particular context in which these tenas are used in the Code yet not inconsistent with 
Charter values. 

[93] ... In my view, however, having regard to the purpose of the ALERT scheme 
and to this Court's obligation to prefer interpretations that are consistent 
with Charter values over those that are not, this rule cannot be absolute. 

41. This court said in Hills v. Canada (Attorney General): 

Appellant, while not relying on any specific provision of the Charter, nevertheless 
urged that preference be given to Charter values in the interpretation of a statute, 
namely freedom of association. I agree that the values embodied in the Charter must 
be given preference over an interpretation which would run contrary to them 
(RWDSU v. Dolphin Delivery Ltd., 1986] 2 S.C.R. 573; Manitoba (Attorney 
General) v. Metropolitan Stores Ltd., [1987] 1 S.C.R. 110). 

42. We submit that the courts below in this case have confused the statutory 

interpretation issue as it applies here, looking at whether the sections are 

ambiguous in light of Rilling's conclusion in pre-Charter times that lack of 

grounds is irrelevant if the accused cooperates in the testing. The real issue is 
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whether those sections, as they are actually worded in the Code, and absent the 

Billing "take" on them, can and should be read in a way consistent with the 

Charter to require reasonable grounds before a demand can be made. Unlike the 

situation in Bernshaw, Parliament's intention in sections 254 and 258 is manifest, 

requiring (amongst other matters) reasonable grounds for a demand. 

43. As stated in Application under s. 83.28 of the Criminal Code (Re), 2004 SCC 42 

where this court considered the principles of statutory interpretation of legislation 

and the presumption that it is enacted to comply with the Constitution: 

[34] The modem principle of statutory interpretation requires that the words of the 
legislation be read "in their entire context and in their grammatical and ordinary 
sense harmoniously with the scheme of the Act, the object of the Act, and the 
intention of Parliament": E. A. Driedger, Construction of Statutes (2nd ed. 1983), 
at p. 87. 

[35] Underlying this approach is the presumption that legislation is enacted to 
comply with constitutional norms, including the rights and freedoms enshrined in 
the Charter: R. Sullivan, Sullivan and Driedger on the Construction of Statutes 
(4th ed. 2002), at p. 367. This presumption acknowledges the centrality of 
constitutional values in the legislative process, and more broadly, in the political 
and legal culture of Canada. Accordingly, where two readings of a provision are 
equally plausible, the interpretation which accords with Charter values should be 
adopted ... 

44. We submit that the sections, read without the gloss of Riling, clearly mandate 

reasonable grounds. That is exactly what they say. The issue that then flows is 

whether that plain-reading interpretation takes precedence over the interpretation 

given by the majority in Riling in pre-Charter times, or whether the decision of 

Spence J. for the minority should be preferred. 

45. To quote from an experienced trial judge in R. v. Rochon, 2010 BCPC 320, who 

echoed the words of Spence J.: 

[13]... As many jurists have pointed out, ... a Charter-consistent interpretation of 
the technical requirements of section 258 might be expected to import a principle 
that "a demand not made with reasonable grounds is not a demand pursuant to 
Section 254(3)"... Given that section 258 penults the Crown to take a number of 
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evidentiary shortcuts, a strict interpretation might arguably also accord with 
common sense. 

F. Review of Provincial appellate decisions on Riling and the Charter: 

46. The enactment of the Charter as part of our constitution in 1982 made the issue of 

whether admission of evidence will bring the administration of justice into 

disrepute a central consideration, rather than an irrelevancy as it had been before. 

This has brought into doubt the continued validity of cases such as Wray and 

Riling. Certain judges of this court and judges of most provincial trial and 

appellate courts have since that time struggled to find a reconciliation. In our 

submission, the leading cases in that struggle are: 

47. R. v. Bernshaw [supra] in which, to quote the BC Court of Appeal in this Alex 

case, (after it noted the majority in Bernshaw made no mention of Riling): 

[34] Cory J. delivered concurring reasons, with Chief Justice Lamer and 
Iacobucci J. concurring. Cory J. noted at the outset that it was not necessary to 
consider the applicability of Riling, but went ahead to do so since both parties 
had addressed the issue. At para. 40, he stated that this court (Le., the British 
Columbia Court of Appeal), had held "in this case" (i.e., in Bernshaw) that 
Riling was no longer good law since it had been decided prior to the Charter. 
With respect, neither Hutcheon J. nor Chief Justice McEachern had mentioned 
Riling in Bernshaw. In any event, Cory J. went on to state: 

In my view, the Court of Appeal erred in taking this position. Certainly the 
Charter is relevant. An accused may be able to establish on the balance of 
probabilities that the taking of breath samples infringed his Charter rights. 
For example, it might be contended that the requisite reasonable and 
probable grounds for making the breathalyzer demand were absent, and 
that, in the circumstances, the admission of those breathalyzer results 
would bring the administration of justice into disrepute. In those 
circumstances, the breathalyzer evidence might well not be accepted. Yet, 
where an accused complies with the breathalyzer demand, the Crown need 
not prove as part of its case that it had reasonable and probable grounds to 
make that demand. Rather, I think, the onus rests upon the accused to 
establish on the balance of probabilities that there has been a Charter 
breach and that, under s. 24(2), the evidence should be excluded. There 
should not be an automatic exclusion of the breathalyzer test results. 
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...That is to say where breath samples are obtained without reasonable and 
probable grounds for the demand, the evidence should only be excluded 
upon an application by the accused to exclude it pursuant to s. 24(2) of the 
Charter. [AR p. 56] 

48. Searle v. R. [supra] in which the NBCA, after reference to Riling and Bernshaw, 

said: 

[24] In this case, at trial, Mr. Searle did not seek the exclusion of the certificate of 
the technician on grounds of a violation of a Charter right. Rather, he argued that 
the sample of his breath was not taken pursuant to a proper demand 
under s.254(3) and that, as a result, the prosecutor could not rely on the 
presumption set out in s. 258(1)(c). The Crown brought no expert evidence 
relating the blood alcohol level from Mr. Searle's breathalyzer test to the time of 
driving. In order to succeed the Crown needs to rely on the presumption found in 
subsection 258(1)(c) of the Code as the means of proving that the blood alcohol 
concentration at the time of the alleged offence was over 80 mg of alcohol in 100 
ml of blood. 

[25] Since the demand was not made in strict compliance with s. 254(3) of 
the Code, it is unlawful. The Crown cannot rely on the presumption found in s. 
258(1)(c) unless the officer had reasonable and probable grounds to make the 
breathalyzer demand in the first place. Without this presumption, there is no 
evidence of the concentration of alcohol in the accused's blood at the time the 
offence was alleged to have been committed. Thus, the Crown has failed to prove 
the element of the offence under s. 253(b) of the Code. To summarize: the 
certificate is still admissible but the prosecutor is not, however, entitled to use the 
presumption under s. 258(1)(c). The accused must, therefore, be acquitted of the 
charge under s. 253(b) of the Code. 

49. In other words, if there is no proper basis for a demand, but samples are taken, the 

presumption of identity evidentiary shortcut given the crown by the Certificate of 

Analyst is unavailable. 

50. R. v. Charette [supra] in which the OCA refused to follow Searle on the basis that 

a section 8 Charter application on proper notice to the crown is necessary to 

exclude a Certificate of Analyst or remove the presumptions of identity or 

accuracy. 

[44] ... Riling remains good law and it will continue to bind this court unless and 
until it is overturned by the Supreme Court of Canada or Parliament intervenes 
and changes the law.... 
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[45] I am further satisfied that as a matter of policy and sound criminal procedure, 
the Rifling principle should apply equally to s. 258(1)(c) [presumption of identity] 
as it does to s. 258(1)(g) [presumption of accuracy]. When one considers the 
carnage and destruction caused by impaired drivers, I do not think we should be 
promoting "trial by ambush" in "over 80" trials. In Gundy, this court made it clear 
that the notice requirements for Charter applications should, as a rule, be adhered 
to and that non-Charter motions to exclude evidence should be raised before or 
when the evidence is proffered 

[48] Under the regime proposed by the Crown, absent a Charter challenge to 
exclude the test results or prevent the Crown from relying on the presumption of 
identity, the Crown would not have to concern itself with the "reasonable and 
probable grounds" requirement in s. 254(3) to take advantage of the evidentiary 
shortcuts provided for in s. 258(1)(c) and (g) of the Code. Once an accused has 
acceded to a demand, the existence of reasonable and probable grounds under s. 
254(3) should be immaterial. 

[49] In my view, the Charterinon-Charter dichotomy represents a fair and 
equitable approach. It achieves a proper balance between the rights of the accused 
and the interests of society.... 

[51] As for the interests of society, under the proposed regime, the Crown will be 
alerted to the s. 8 breach and can prepare for it. With the guesswork removed, the 
trial can then proceed in a more efficient, orderly and less costly fashion.... 

Conclusion 

[52] For these reasons, I am respectfully of the view that the learned summary 
conviction appeal judge erred in holding that in the absence of a Charter 
application, where an accused accedes to a demand under s. 254(3), the Crown 
must prove that the officer had reasonable and probable grounds for making the 
demand in order to rely on the presumption of identity in s. 258(1)(c) of the Code. 

51. R. v. Forsythe [supra] in which the MCA applied Charette and Billing to 

evidence of breathalyzer readings that were not obtained "as soon as practicable", 

(even though the section says the results are only conclusive proof "if' they meet 

certain preconditions including "as soon as practicable".) Based on the Charette 

analysis that Billing's conclusion that the irrelevancy of reasonable grounds under 

s. 254(3) must apply to both the presumption of accuracy under s. 258(1)(g) and 

the presumption of identity under s. 258(1)(c), Forsythe opined it must then apply 

as well to every requirement Parliament set out in 254(3) for a breath demand: 

[21] There is another reason to reject the accused's position that the evidence in 
this case should be excluded without a Charter analysis under s. 24(2). If that 
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position is accepted, there would be different procedures and different principles 
governing the exclusion of breathalyzer evidence obtained under s. 254(3) 
depending on whether the defence motion to exclude related to a lack of 
reasonable and probable grounds for the demand or the failure to comply with the 
other requirements of s. 254(3). This would require the defence to make a motion 
for exclusion under the Charter in the first case, but not in the second, and would 
result in an analysis under s. 24(2) of the Charter regarding the admissibility of 
the evidence in the first case, but not in the second. This would lead to 
unnecessary confusion and complexity in the law. 

[22] The question of the effect of differential treatment to determine admissibility 
for different parts of the breathalyzer scheme was considered and rejected by the 
Ontario Court of Appeal in Gundy (see para. 29) and Charette. While the court 
in those cases was dealing with differential treatment between s. 254(3) and the 
presumptions in ss. 258(1)(c) and (g), the same concerns regarding the avoidance 
of unnecessary complexity should apply to differential treatment between the 
various requirements within s. 254(3). 

[25] Finally, the Crown argued, and I agree, that if any of the requirements of s. 
254(3) should be a pre-condition to admissibility, one would expect that it would 
be the requirement that the police have reasonable and probable grounds for 
making the demand in the first place. That requirement is the basis upon which 
the police are permitted to detain an accused and to interfere with his right to 
proceed on his way. The requirement that the police act as soon as practicable 
arises only after the police have detained an accused. .If a groundless demand for 
a breath sample does not trigger the automatic exclusion of evidence (as found in 
the cases referred to above), it is difficult to see why the failure to act "as soon as 
practicable" does. [Emphasis added] 

Conclusion 

[26] There is no reason to have different procedures and principles apply to the 
determination of the admissibility of breathalyzer evidence taken under s. 254(3) 
depending on which of the requirements in that section have not been met. The 
decision in Rifling, and the reasoning in Banman [2008 MBCA 103] and 
Charette, for requiring a Charter analysis to determine the admissibility of the 
breath samples should apply to all of the requirements in that section. [Emphasis 
added] 

52. In our respectful submission, the other appellate decisions dealing with the 

Rifling/Charter problem add little, being based either on the obiter dicta of Cory 

J. in Bernshaw or on Charette and Forsythe, or as the case of the NLCA, 

sidestepping the issue. 
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53. We lastly look at the BCCA decision in this case. It began its analysis by 

reference to the "surprise" tactics of the defence in the case of R. v. Gundy 2008 

ONCA 284, where, on return to court for submissions long after all evidence was 

in, defence counsel (with no notice to crown) raised a "possible Charter" issue on 

the Intoxylizer Certificate admissibility. In that case the OCA noted that 

arguments on admissibility of evidence must be made when the evidence is 

proffered and not at the end of the trial, before it went on to consider and follow 

Riling. [See Alex @ paras [40]-[41], AR pp. 58-59] 

54. The BCCA then reviewed Charette and its conclusions that, firstly this court in 

Riling had deliberately applied its conclusion to both the presumption of identity 

and the presumption of accuracy, secondly there must be no "ambushes" for the 

crown at trial [paras. [49]-[50], AR pp. 62-64], and thirdly, referenced Forsythe 

and its conclusions that the Riling analysis must apply to all statutory 

preconditions to demanding a breath sample and that there should be no automatic 

"exclusion of evidence" (although as Charette noted, exclusion of evidence is a 

mischaracterization of the situation.) [para. 51, AR. p. 64] 

55. The court then concluded: 

[52] Like the Court in Forsythe, I fully agree with the reasoning of the Ontario 
Court of Appeal to the effect that Riling must be taken to apply both to paras. 
258(1)(g) and s. 258(1)(c). On a more general level, while I might not have 
decided Riling in 1975 in the same way that the majority of the Supreme Court 
did, the evolution of jurisprudence under ss. 8 and 24(2) of the Charter has 
obviously provided a remedy — now more nuanced than previously — for the 
conscription of physical evidence by the police where reasonable grounds are not 
proven. In my view, it would be counter-productive now to rule that evidence 
may be excluded (presumably almost automatically as a matter of non-compliance 
with a statutory condition) on the basis of lack of reasonable and probable 
grounds, when exclusion is available under s. 8 if the admissibility of the 
evidence would bring the administration of justice into disrepute. The idea of 
having two separate tracks with slightly different reasoning applicable to each, 
possibly different rules applicable thereto, and potentially different outcomes, 
seems to be a recipe for confusion and judicial inefficiency. On the other side of 
the coin, the obligation on defence counsel to raise any Charter application when 
the evidence is being proffered, and the requirement to comply with applicable 
rules requiring prior notification to Crown counsel respecting Charter challenges, 
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are not onerous. I agree with the Court in Charette that this approach strikes an 
appropriate balance. [AR, p. 65] 

G. Why the Charette/Forsythe approach is flawed: 

56. We submit that this Section 8 argument, based on the obiter dicta of Cory J. and 

central to the decisions in Charette and Forsythe, (and followed in this case by 

the BCCA) is potentially pernicious. Taken to its logical conclusion (where these 

decisions, especially Forsythe, have almost taken it), it leads to the complete 

undermining of Parliament's clear wording of sections 254 and 258 of the Code 

and to a situation where an accused can be convicted under s. 253(1)(b) without 

the crown having to do much more than submit the certificate of analyst. 

57. Charette sums up these consequences against the presumption of innocence well: 

[46] At present, for purposes of s. 258(1)(g), where an accused is charged with 
driving "over 80", the Crown need not concern itself with proving the existence of 
reasonable and probable grounds under s. 254(3) [emphasis added] nnl  ess the 
accused brings a Charter application challenging the admissibility of the test 
results." 

58. In Forsythe the MBCA, as quoted at paragraph 47 above, expanded this lack of 

onus on the crown to prove its case to the requirement of "as soon as practicable", 

and all other requirements for a breath demand under s. 254(3). 

59. Section 254(3) has four requirements for a valid breath demand. The first is 

reasonable grounds. The second is that the demand be made as soon as 

practicable. The third and fourth are to require the accused to provide breath 

samples, as soon as practicable, to a qualified technician. 

60. But with Forsythe expanding this analysis to any requirement, it follows that 

there need be no requirements. Our provincial appellate courts are using the 

Riling analysis to abandon them all. While "slippery slope" arguments are 

approached with caution, one must still ask, "Where will this lead?" Will the 

police, told of this interpretation of the section, decide not to use a qualified 

technician if there is a member who is trained but whose designation has lapsed or 
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who was never designated? Are our appellate courts telling our police forces and 

the public that the police can "ASD" anyone; bring anyone in for a breath test? 

We are lucky police are generally invested in seeing the justice system work, and 

we submit that the courts must support that. But we also submit that this potential 

undermining of that system is the logical outcome of the Charette/Forsythe 

reasoning. None of the legislated prerequisites matter. The trial courts should 

just let the Certificate evidence in and, only if the accused specifically requests it, 

analyze matters in a Charter application. 

61. We submit that the Charter was never meant to take up this role — as the "catch-

all" remedy whenever legislation is not followed. Legislation should be read in 

its context and applied under normal rules of statutory interpretation. 

62. This is particularly the case in the present era where so many persons have to 

represent themselves in court. Does it create a fair and reputable legal system if 

the crown can file its Certificate evidence, with no worry about compliance with 

any stated legislative requirements, against those who have no legal training and 

are likely to read the sections literally, not realizing that, according to Rifling, as 

applied by Charette and Forsythe, they mean nothing? 

63. And as noted, a person who refuses a demand that lacks reasonable grounds has a 

complete defence, whereas a person who complies does not. Does it create a fair 

and reputable legal system if the person who refuses to comply with an unlawful 

demand will always be acquitted, while those who comply will be convicted 

unless they make a Section 8 Charter application and are able to fully argue the 

complex law around it, for a chance that the Certificate evidence will not be 

admitted? This again is a huge challenge for the self-represented accused who 

cooperates at the scene with the police, as opposed to the person who is non-

cooperative. 

64. It is for this reason that certain judges have noted the comments of this court in R. 

v. Dedman, [1985] 2 SCR 2 (which, like Rifling, was not a Charter case) that 

those who comply with a demand of a police officer should not be placed in a 
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worse situation than those who refuse to comply. As summarized by Smith J. 

(now J.A.) in R. v. Girard (1999) 47 MVR (3d) 108 (BCSC): 

[21] The majority and minority in Dedman ... both agreed that in the absence of 
the police officer acting with lawful authority, an accused should not be 
subsequently precluded from attacking the validity of a demand by a police 
officer even where he or she has complied with that demand. In fact, they 
concluded, for public policy reasons it is preferable that an individual not 
challenge a police officer's authority to make a demand at the time the demand is 
made, but rather wait until after the demand has been complied with. 

65. These comments are found in Dedman at paras. [34] and [41-43] (per Dickson 

CJC) and [58-]459] (per LeDain J.) who said: 

[58] With great respect, I do not think that the issue of the lawfulness of the signal 
to stop in this case can be properly disposed of by reliance on the notion of legal 
liberties which a police officer as an individual enjoys in company with other 
citizens. For reasons which I shall indicate, I do not think that the appellant's 
compliance with the signal to stop altered the legal basis on which it must be 
justified. In my opinion, police officers, when acting or purporting to act in their 
official capacity as agents of the state, only act lawfully if they act in the exercise 
of authority which is either conferred by statute or derived as a matter of common 
law from their duties. The reason for this is the authoritative and coercive 
character of police action. An individual knows that he or she may ignore with 
impunity the signal to stop of another private individual. That is not true of a 
direction or demand by a police officer. It is for this reason, in my opinion, that 
the actions of police officers must find legal justification in statutory or common 
law authority.... 

[59] This issue cannot be affected, in my opinion, by the appellant's compliance 
with the signal to stop. A person should not be prevented from invoking a lack of 
statutory or common law authority for a police demand or direction by reason of 
compliance with it in the absence of a clear indication from the police officer that 
the person is free to refuse to comply. Because of the intimidating nature of police 
action and uncertainty as to the extent of police powers, compliance in such 
circumstances cannot be regarded as voluntary in any meaningful sense. The 
possible criminal liability for failure to comply constitutes effective compulsion 
or coercion. It is, moreover, in the interest of public order that a person should 
comply with the signal to stop of a police officer. In some cases such a signal may 
be for the protection of the individual, as, for example, to give a warning of some 
danger. A person should not be penalized for compliance with a signal to stop by 
having it treated as a waiver or renunciation of rights, or as supplying a want of 
authority for the stop. 
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66. Further, Charette relies on what we submit is a chimera of an argument to bolster 

why the route to challenging lack of reasonable grounds must mandate a Section 8 

challenge. It says: 

[46] ... in order to take advantage of the presumption of identity in s. 258(1) (c), 
the Crown will be obliged to establish reasonable and probable grounds in every 
"over 80" case, or risk having the charge dismissed. [Emphasis added] And 
because an attack on the presumption of identity does not technically involve an 
application to exclude evidence, it is at least arguable that an accused could wait 
until the end of the trial, after all of the evidence has been heard, before springing 
the trap and arguing that the presumption should not be available to the Crown 
because the arresting officer did not have reasonable and probable grounds for 
making a demand under s. 254(3). 

[47] Faced with that prospect, as a precautionary measure, in every case of 
driving "over 80", the Crown would feel obliged to call all of the evidence 
available to it touching on the officer's grounds for making the breath demand. 
And in those cases where the Crown could not be certain of obtaining a 
favourable finding, it would need to have a toxicologist on hand who could relate 
the readings back to the time of driving. In the Crown's submission, these 
consequences would have a negative impact on a justice system that is already 
over- burdened, especially at the Ontario Court of Justice, where drinking and 
driving offences consume enormous amounts of time and resources. 

[48] Under the regime proposed by the Crown, absent a Charter challenge to 
exclude the test results or prevent the Crown from relying on the presumption of 
identity, the Crown would not have to concern itself with the "reasonable and 
probable grounds" requirement in s. 254(3) to take advantage of the evidentiary 
shortcuts provided for in s. 258(1)(c) and (g) of the Code. Once an accused has 
acceded to a demand, the existence of reasonable and probable grounds under s. 
254(3) should be immaterial. [Emphasis added] 

67. We submit that this reasoning is fallacious and without factual foundation. 

68. Firstly, in a jurisdiction like BC where the crown charges offences, the "charge 

approval" crown is obliged to review the circumstances to determine if they meet 

the two charge approval standards — a substantial likelihood of conviction and in 

the public interest. Evidentiary frailties will be canvassed as part of that process 

and the proper evidence can be arranged from the beginning. 

69. Secondly, at least in BC, the crown always goes through all the reasons behind the 

officer's demand as a central part of its case. 
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70. As stated by Schultes J. in the SCBC in this case: 

[40] Mr. Alex's counsel argues that for impaired driving prosecutions in British 
Columbia, the concerns underlying this policy argument are illusory. As was 
observed in R. v. Rochon, 2010 BCPC 320 (C. Baird Ellan, P.C.J.), in this 
province at least the Crown leads the investigators' grounds for their various 
investigative steps in impaired driving cases as a matter of course, and there 
would be no meaningful difference in that practice if the defence could rely on the 
absence of grounds for the demand to oust the operation of one of the 
presumptions (or the certificate) itself, without needing to make a Charter 
application. [AR, p. 22] 

71. Experienced trial judges, along with experienced trial counsel, are (or should be) 

well familiar with the evidentiary elements of an impaired driving case, just as 

they are when conducting trials of any other commonly charged offences. And 

why should crown be less prepared in a breath sample case than in a refusal where 

it will always be necessary to canvas the evidence on which the demand was 

made to determine if the refusal was reasonably grounded? 

72. Thirdly, there is no reason for any "ambush". The issue of lack of grounds 

requires a voir dire and justly so. As stated by this court in Erven v. The Queen, 

[1979] 1 SCR 926: 

The Efficient Administration of Criminal Justice 

I suspect that in a trial by judge sitting without a jury there is a tendency, in what 
is thought to be the interests of trial economy, to lose sight of the distinction 
between voir dire and trial. The distinction is just as important when the judge is 
sitting alone (and assumes also the jury function of trier of fact) as when he is 
presiding at a trial with jury, and the same rules apply so far as the voir dire is 
concerned .... The distinction between a "formal" and an "informal" voir dire was 
firmly rejected by this Court in Powell, at p. 368, where Mr. Justice de Grandpre 
said:... 

It is sometimes urged that the holding of a voir dire results in delay and, 
therefore, a loss in trial economy. I have some doubt whether trial 
economy would be achieved by recognition of an exception, expressed in 
terms of "volunteered" or "obviously voluntary", to the general 
requirement of a voir dire. The normal response, if a voir dire were 
denied, would be an appeal, with consequent cost in time and money. 
Accepting, arguendo, that a voir dire entails delay in the judicial process, 
it does not necessarily follow that efficient administration of justice should 
be sought at the expense of the legitimate rights of an accused." 
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73. A simple rule can be implemented on direction of this court that, where the 

accused intends to argue lack of reasonable grounds, (or that the demand was not 

made as soon as practicable, or that any other requirement of section 254(2) or (3) 

was not met) the defence must give the crown reasonable notice of a voir dire and 

the reason for it. While in most cases crown should have already realized the 

evidentiary problem for the reasons noted earlier, this requirement takes away any 

suggestion of "ambush." The decision on the voir dire then allows crown to 

adjust how it presents its evidence in the trial proper. Resorting to a Section 24(2) 

analysis on a Charter challenge is not necessary or desirable when the court 

system has all the tools it needs to address what is a procedure to admit evidence 

question, (rather than an admissibility of evidence question.) 

74. Fourthly, the inability of crown to prove its case by a simple filing of the 

Certificate where there is non-compliance is not an exclusion of evidence under 

section 24(2). To suggest, (as does Charette and the cases that follow it), that a 

Section 8 and 24(2) analysis is the proper route for the defence to challenge 

admission of a Certificate of Analyst blurs the difference between the loss of an 

evidentiary presumption and the exclusion of evidence. We submit that this is an 

opportunity for this court to clarify the distinction, and to delineate the respective 

roles and the interplay of interpreting legislative requirements for "shortcut" 

means of presenting proof of facts on the one hand, with the exclusion of 

evidence for Charter breaches on the other. As noted earlier, the court in 

Charette actually stated that, "... an attack on the presumption of identity does 

not technically involve an application to exclude evidence..." yet, taking a cue 

from the comments of Cory J. in his minority decision in Bernshaw, it seeks to 

"shoehorn" an issue of how evidence is presented into a Section 24(2) analysis for 

exclusion of evidence that was never intended for this role. This blurring is found 

in all other appellate decisions, including as noted earlier, the BCCA decision in 

this case. 
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H. The caselaw as developed by this Court on use of evidentiary "shortcuts": 

75. Neither the BC Supreme Court judge nor the Court of Appeal addressed this issue 

raised by the appellant. They left unanswered the conflict at the intersection of 

the law around statutory evidential "shortcuts" and the conclusion in Riling. We 

submit they failed to address the legal principle that, in a criminal case in 

particular, one who seeks to rely on a statutory benefit must comply strictly with 

the preconditions for its use. 

76. The crown takes the benefit of a statutory evidentiary shortcut with its ability to 

rely on the Certificate of Analyst. The principles engaged are the same as arise, 

for instance, under s. 258(7) with the necessity of proof by the crown of 

reasonable notice to the defence of a crown intention to produce the Certificate. 

To quote from R. v. Noble, [1978] 1 S.C.R. 632: 

The effect of s. 237 both before and after the amendment is to establish the 
conditions under which the certificate of a qualified technician is admissible, 
without further evidence, as proof of the proportion of alcohol in the blood of the 
accused. These provisions are obviously designed to assist the Crown in proving 
its case, and as they serve to restrict the normal rights of the accused to cross-
examination and saddle him with the burden of proving that the certificate does 
not accurately reflect his blood alcohol content at the time of the alleged offence, 
they are to be strictly construed and, where ambiguous, interpreted in favour of 
the accused. 

77. As noted in R. v. St. Pierre, [1995] 1 S.C.R. 791: 

[23] The scheme established in the Criminal Code for proving the offence of 
"over 80" contains presumptions to assist the Crown in surmounting two 
important evidentiary hurdles. But for these presumptions, the Crown's task 
would be significantly more difficult. It is crucial, therefore, to keep in mind that 
presumptions are merely legal or evidentiary shortcuts designed to bridge difficult 
evidentiary gaps, and that they are rebuttable upon the leading of "evidence to the 
contrary". If such evidence to the contrary is led, the Crown can still proceed to 
try to prove its case without the benefit of these evidentiary shortcuts." 

78. In R. v. Egger, [1993] 2 S.C.R. 451, this Court said: 

[38] The purpose of s. 258(1)(d) is to give the Crown the benefit of an evidentiary 
presumption where certain conditions are met in order to facilitate the prosecution 
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of offences which involve driving while under the influence of alcohol. 

[40] ... Being denied the benefit of the presumption clearly does not derail "over 
80" prosecutions. It simply requires the Crown to prove them by recourse to the 
evidential tools on which it would ordinarily have to rely in the absence of the 
presumption. As the Ontario Court of Appeal held in Montgomery, supra, at pp. 
238-39: 

While the Crown may lose the evidentiary advantage of the presumption 
in s. 258(1)(d) and be precluded from using certificate evidence of the 
result of the analysis as proof of the concentration of alcohol in an 
accused's blood at the time the offence was allegedly committed, the 
Crown remains free to prove the accused's guilt through viva voce 
evidence." 

79. As stated in R. v. Deruelle, [1992] 2 S.C.R. 663 @ p. 672ff (adopting the reasons 

on dissent in the court below) on statutory evidentiary "shortcuts" in impaired 

driving offence cases: 

Because alcohol is metabolized by the human body, the result of a breath or blood 
sample analysis in actual fact is not the same as the alcohol/blood concentration at 
the time the accused committed the alleged offence. Section 258(I)(c) and (d) 
provides the Crown with a procedural shortcut in the form of a presumption that 
the concentration of alcohol in the blood of the accused at the time of the alleged 
offence was the same as determined by the breath or blood analysis. The benefit 
of the presumption saves the Crown from calling expert evidence as to what the 
actual blood Halcohol concentration was at the time the alleged offence was 
committed based on the results of the analysis of the sample of blood or breath. 
In order to take advantage of this presumption, the prosecution must establish 
amongst other things that the breath or blood samples were taken not later than 
two hours after the alleged offence was committed. 

Where, as here, the breath or blood sample is taken more than two hours after the 
commission of the alleged offence, the Crown loses the benefit of the presumption 
[emphasis added] but nothing more, ... it is now settled law that a failure to 
comply with the provisions of s. 258 robs the Crown of the benefit of the 
presumption therein but nothing more. [emphasis added] The evidence obtained 
is still admissible." 

I. Why Rilling is irreconcilable with this law on use of evidentiary "shortcuts": 

80. We submit it is the minority decision in Rifling that is in line with these other 

decisions of this court, not that of the majority. To quote Spence J. again (@ p. 

191): 
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It will be seen that if the certificate is admissible then it alone is evidence of the 
statements contained therein and was sufficient to prove the Crown's case. Apart 
from the provisions of this paragraph of the subsection, the certificate of course 
would not have been admissible and the Crown would have had to adduce the 
viva voce evidence of the technician. There is no issue here whether such viva 
voce evidence would have been admissible The simple problem here is 
whether the Crown in the exact circumstances of this case may prove the guilt of 
the appellant by the mere production and filing of the technician's certificate. 

81. We submit that Riling, which was not reasoned in detail by the majority judges 

(who adopted the reasons of the court below), and did not address the principle of 

strict compliance with statutory preconditions to evidential shortcuts, is at wide 

variance with principles articulated by this court in subsequent years and noted 

above. 

82. As Hutcheon JA of the BCCA stated in R. v. Bernshaw, (1993) 85 CCC (3d) 404 

@ [20] (without reference to Riling or the Charter): "In my opinion, the failure 

of the police officer to take the precautions necessary to ensure the reliability of 

the test by the screening device leads to the conclusion that he did not have 

reasonable and probable grounds to make the demand under s. 254(3). It follows 

that the evidence of the breathalyzer readings is not admissible." 

83. McEachern CJBC agreed @ [23]: "In my respectful view the results reached by 

Hutcheon JA in this case is legally correct ... The Code establishes a procedure to 

obtain a breath sample for analysis. This must be followed before the results of 

the analysis become admissible at trial." 

84. The principle of strict compliance with statutory evidential shortcut preconditions 

is the foundation of these decisions and fully supports this conclusion, and while 

the this court reversed in Bernshaw on other grounds, it did not address the issue 

of such evidentiary "shortcuts." 

85. Certain comments in Searle are of importance here in noting the distinction 

between a presumption and other means of evidence: 
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[25] Since the demand was not made in strict compliance with s. 254(3) of the 
Code, it is unlawful. The Crown cannot rely on the presumption found in s. 
258(1)(c) unless the officer had reasonable and probable grounds to make the 
breathalyzer demand in the first place. Without this presumption, there is no 
evidence of the concentration of alcohol in the accused's blood at the time the 
offence was alleged to have been committed...To summarize: the certificate is 
still admissible but the prosecutor is not, however, entitled to use the presumption 
under s. 258(1)(c). 

86. It accords with due respect for the law and the administration of justice that a 

failure to comply with the grounds for admissibility of a Certificate should 

invalidate its use, while still giving the crown the benefit of proving its case by 

traditional routes of evidence. As noted earlier, we do not suggest an 

exclusionary rule of evidence, but a need to comply strictly with rules for reliance 

on evidentiary shortcuts. R. v. Riling is inconsistent with these established 

principles and for this reason as well can no longer stand. 

J. A fine balance — The proper interplay of Sections 8 and 24 with Charter-
compliant statutory interpretation: 

87. Newbury JA in the BCCA Reasons for Judgment in this case noted in passing that 

"... I might not have decided Riling in 1975 in the same way that the majority of 

the Supreme Court of Canada did ..." [para. [52], AR, p.65]. We submit that this 

court in 2016 should not either and instead discard Riling as a product of a 

bygone era. 

88. There is a reason why Riling has occupied so much judicial time and 

contemplation over the past 34 years since the Charter was enacted. To again 

quote Newbury JA, it is that "[t]his ruling was made in the face of what would be 

seen today as a statutory condition requiring that the officer have 'reasonable 

grounds to suspect' the commission of an impaired driving offence before making 

the demand..." [para. [1], AR p. 41] 

89. Returning to the questions in issue, we submit that if Ming did not exist, 

Newbury JA's comments would be plainly correct. A plain contextual reading of 

sections 254 and 258, "...in their grammatical and ordinary sense harmoniously 
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with the scheme of the Act, the object of the Act, and the intention of Parliament 

...", especially in light of the need to read legislation in conformity with the 

Charter, would lead to all of the words enacted by Parliament being given effect 

before either the presumptions of accuracy or identity would be usable in a 

prosecution. Without them, the crown would of course still be able prove its case 

through the qualified technician and expert evidence. 

90. In essence, we submit that the minority decision in Rifling provides the correct 

interpretation post-Charter and we ask this court to reverse Rifling and to adopt it. 

91. The concern of appellate courts has been the onus this puts on the crown, 

especially if the defence gives no notice of its intent to challenge admissibility of 

the Certificate until the evidence is in. For this reason, courts have clung to 

Ming and placed on the defence the need to give a Charter notice and challenge 

admissibility in that context. 

92. Of course, this does not obviate the need for the crown to call the qualified 

technician or expert evidence if the Charter challenge succeeds and the 

Certificate is not admitted as an evidential shortcut to proof of the BAC. It does, 

however, contort use of s. 24(2) relating to exclusion of evidence into the area of 

determining the mode of adducing evidence, which we submit is not its intended 

or a proper use. 

93. A preferred approach is to rely on the voir dire to determine admissibility based 

on the clear wording placed in sections 254 and 258 by Parliament when it set 

conditions to its change to the law to require a breath sample. Such a voir dire 

will apply whether the charge is operating with a BAC over the legal limit or 

refusing to provide a breath sample. This places those who comply with a 

demand in the same position as those who refuse, thus better ensuring that citizens 

respect and obey the directions of the police and are not prejudiced by doing so. 
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In either case, lack of reasonable grounds or any of the other requirements of s. 

254(3) has the same consequence; namely the inability of the crown to rely on the 

statutory "shortcut" in presenting its evidence by Certificate. 

94. This approach, combined with a requirement that the defence give reasonable 

notice of a challenge to the admissibility of the Certificate, stating the basis (lack 

of reasonable grounds, demand not made or sample not taken as soon as 

practicable, lack of qualification of the technician,) creates a fair playing field for 

crown and defence, although as noted previously, crown should already in most 

cases have a good sense of the strengths and weaknesses of its case and be 

presenting that case in a full and proper fashion. 

95. If the defence challenges actual admission into evidence of the breath test results 

by any means, due to a breach of Charter-protected rights, then a Charter 

challenge and proper notice of same should be made. In that case, it is not the 

evidentiary presumption or shortcut that is at stake, it is the evidence itself. 

96. For Mr. Alex, in such a scenario, the issue that then arises is as to whether the 

investigating officer had the necessary grounds for reasonable suspicion. If he 

did, then the demand was lawful and the Certificate stands. If he did not, then 

there was no lawful ASD demand pursuant to section 254(2), or breath sample 

demand pursuant to section 254(3) and the Certificate should not be allowed into 

evidence. The crown then may pursue its alternative options to prove the offence. 

PART IV: SUBMISSIONS WITH RESPECT TO COSTS: 

97.There should be no order for costs. 



Dated at Penticton, British CoIambi. this y of July, 2016. 

( 

Michael F. 
Counsel for e Appellant. 
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PART V: ORDER SOUGHT: 

98.That the appeal be allowed, the conviction set aside and a new trial ordered. 
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1953-54. Criminal Code. Chap. 51. 75 

222. Every one who, while intoxicated or under the Driving  
influence of a narcotic drug, drives a motor vehicle or has t1,1 ted. 
the care or control of a motor vehicle, whether it is in motion 
or not, is guilty of 

(a) an indictable offence and is liable 
(i) for a first offence, to imprisonment for not more 

than three months and not less than thirty days, 
and 

(ii) for each subsequent offence, to imprisonment for 
not more than one year and not less than three 
months; or 

(19) an offence punishable on summary conviction and 
is liable 

(i) for a first offence, to imprisonment for not more 
than thirty days and not less than seven days, 

(ii) for a second offence, to imprisonment for not 
more than three months and not less than one 
month, and 

(iii) for each subsequent offence, to imprisonment 
for not more than one year and not less than three 
months. 

223. Every one who, while his ability to drive a motor Driving 
vehicle is impaired by alcohol or a drug, drives a motor owbhiliEt'y to  
vehicle or has the care or control of a motor vehicle, whether drive iH 
it is in motion or not, is guilty of an indictable offence or an impaired, 

offence punishable on summary conviction and is liable 
(a) for a first offence, to a fine of not more than five 

hundred dollars and not less than fifty dollars or to 
imprisonment for three months or to both, 

(b) for a second offence, to imprisonment for not more 
than three months and not less than fourteen days, and 

(c) for each subsequent offence, to imprisonment for 
not more than one year and not less than three months. 

en 224. (1) Where an accused is charged with an offence cunvIon  
under section 222, and the evidence does not establish under  election 
that he committed an offence under that section, but 223 

establishes that he committed an offence under section wlion 
ch arged 

223, the accused may be convicted of an offence under with °Ilene-a 

section 223 and the conviction bars further proceedings under 
'Ration 222. 

for any such offence under section 222 or 223. 
(2) For the purpose of sections 222 and 223, where Fremniatoii, 

of care a person occupies the seat ordinarily occupied by the contrrji.
oz 
 

driver of a motor vehicle he shall be deemed to have 
the care or control of the vehicle unless he establishes that 
be did not enter or mount the vehicle for the purpose of 
setting it in motion. 

(3) In any proceedings under section 222 or 223, cheinni, 
the result of a chemical analysis of a sample of the blood, umalYt'ls-
urine, breath or other bodily substance of a person may be 

439 admitted 



76 Chap. M. Criminal Code. 2-3 Entz. IL 

No obliga-
tion to give 
ssaripla 

drior 
prohibiting 
driving. 

Copy of 
order kit 
regi.trar. 

Driving 
while dis- 
qualified. 

admitted in evidence on the issue whether that person was 
intoxicated or under the influence of a narcotic drug or 
whether his ability to drive was impaired by alcohol or a 
drug, notwithstanding that he was not, before he gave the 
sample, warned that he need not give the sample or that 
the results of the analysis of the sample might be used in 
evidence. 

(4) No person is required to give a sample of blood, urine, 
breath or other bodily substance for chemical analysis for 
the purposes of this section and evidence that a person 
refused to give such a sample or that such a sample was not 
taken is not admissible nor shall such a refusal or the fact 
that a sample was not taken be the subject of comment by 
any person in the proceedings. 

225. (1) Where an accused is convicted of an offence 
under section 192, 193 or 207 committed by means of a 
motor vehicle or of an offence under subsection (1) of 
section 221 or under section 222 or 223, the court, judge, 
justice or magistrate, as the ease may be, may, in addition 
to any other punishment that may be imposed for that 
offence, make an order prohibiting him from driving a 
motor vehicle on the highway in Canada 

(a) during any period that the court, judge, justice or 
magistrate considers proper, if he is liable to imprison-
ment for life in respect of that offence, or 

(b) during any period not exceeding three years, if he is 
not liable to imprisonment for life in respect of that 
offence. 

(2) Where an order is made pursuant to subsection (1), 
a copy of the order certified under the hand of the justice 
or magistrate or under the hand of the judge or the clerk 
of the court and sealed with the seal, if any, of the court, 
shall 

(a) where the accused holds a permit or licence to drive 
a motor vehicle, be sent to the registrar of motor 
vehicles for the province in which the licence or permit 
was issued, or 

(b) where the accused does not hold a permit or licence 
to drive a motor vehicle, be sent to the registrar of 
motor vehicles for the province in which the accused 
resides. 

(3) Every one who drives a motor vehicle in Canada 
while he is disqualified or prohibited from driving a motor 
vehicle by reason of 

(a) the legal suspension or cancellation, in any province, 
of his permit or licence to drive a motor vehicle in that 
province, or 

(b) an order made pursuant to subsection (1), 
is guilty of an offence punishable on summary conviction. 

440 226. 



Criminal Code 
PART VIII Offences Against the Person and Reputation 
Motor Vehicles, Vessels and Aircraft 
Sections 252-253 

Punishment 

(1.1) Every person who commits an offence under sub-
section (1) in a case not referred to in subsection (1.2) or 
(1.3) is guilty of an indictable offence and liable to im-
prisonment for a term not exceeding five years or is 
guilty of an offence punishable on summary conviction. 

Offence involving bodily harm 

(1.2) Every person who commits an offence under sub-
section (1) knowing that bodily harm has been caused to 
another person involved in the accident is guilty of an in-
dictable offence and liable to imprisonment for a term 
not exceeding ten years. 

Offence involving bodily harm or death 

(1.3) Every person who commits an offence under sub-
section (1) is guilty of an indictable offence and liable to 
imprisonment for life if 

(a) the person knows that another person involved in 
the accident is dead; or 

(b) the person knows that bodily harm has been 
caused to another person involved in the accident and 
is reckless as to whether the death of the other person 
results from that bodily harm, and the death of that 
other person so results. 

Evidence 

(2) In proceedings under subsection (1), evidence that an 
accused failed to stop his vehicle, vessel or, where possi-
ble, his aircraft, as the case may be, offer assistance 
where any person has been injured or appears to require 
assistance and give his name and address is, in the ab-
sence of evidence to the contrary, proof of an intent to es-
cape civil or criminal liability. 
R.S., 1985, c. C-46, s. 252; R.S., 1985, c. 27 (1st Stipp.), s. 36; 1994, c. 44, s. 12; 1999, c. 
32, s, 1 IPrearnblel. 

Operation while impaired 

253 (1) Every one commits an offence who operates a 
motor vehicle or vessel or operates or assists in the oper-
ation of an aircraft or of railway equipment or has the 
care or control of a motor vehicle, vessel, aircraft or rail-
way equipment, whether it is in motion or not, 

(a) while the person's ability to operate the vehicle, 
vessel, aircraft or railway equipment is impaired by al-
cohol or a drug; or 

(b) having consumed alcohol in such a quantity that 
the concentration in the person's blood exceeds eighty 

Code criminal 
PARTIE VIII Infractions contra la personne et k reputation 
Vehicules h moteur, bateaux et aeronofs 
Articles 252-253 

Peine 

(1 .1) Est coupable d'un acte criminel et passible d'un 
emprisonnement maximal de cinq ans ou d'une infrac-
tion punissable sur declaration de culpabilite par proce-
dure sommaire quiconque commet l'infraction prevue au 
paragraphe (1) dans tout cas non vise aux paragraphes 
(1.2) ou (1.3). 

Infraction entrainant des lesions corporelles 

(1.2) Est coupable d'un acte criminel et passible d'un 
emprisonnement maximal de dix ans quiconque commet 
l'infraction prevue au paragraphe (1) sachant que des le-
sions corporelles ont ate causees a une personne impli-
quee dans l'accident. 

Infraction entrainant des lesions corporelles ou la 
mort 

(1.3) Est coupable d'un acte criminel et passible de l'em-
prisonnement a perpetuite la personne qui commet Yin-
fraction prevue au paragraphe (1) si, selon le cas 

a) elle sait qu'une autre personne impliquee dans l'ac-
cident est morte; 

b) elle salt que des lesions corporelles ont ate causees 
a cette personne et ne se soucie pas que la mort resulte 
de celles-ci et cette derniere en meurt. 

Preuve 

(2) Dans les poursuites prev-ues au paragraphe (1), la 
preuve qu'un accuse a omis d'arreter son vehicule, bateau 
ou aeronef, d'offrir de l'aide, lorsqu'une personne est 
bless& ou semble avoir besoin d'aide et de donner ses 
nom et adresse constitue, en l'absence de toute preuve 
contraire, une preuve de ]'intention d'echapper a toute 
responsabilite civile ou criminelle. 
L.R. (1985), ch. C-46, art. 252; L.R. (19551, ch. 27 11sr supp1.1, art, 35; 1994, ch. 44, art. 
12; 1999, ch. 32, art, 1(prearribulej. 

Capacite de conduite affaiblie 

253 (1) Commet une infraction quiconque conduit un 
vehicule a moteur, un bateau, un aeronef ou du materiel 
ferroviaire, ou aide a conduire un aeronef ou du materiel 
ferroviaire, ou a la garde ou le contrOle d'un vehicule 
moteur, d'un bateau, d'un aeronef ou de materiel ferro-
viaire, que ceux-ci soient en mouvement ou non, dans les 
cas suivants 

a) lorsque sa capacite de conduire ce vehicule, ce ba-
teau, cet aeronef ou ce materiel ferroviaire est affaiblie 
par l'effet de 1'alcool ou d'une drogue; 
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Criminal Code 
PART VIII Offences Against the Person and Reputation 
Motor Vehicles, Vessels and Aircraft 
Sections 253-254  

Code criminel 
PARTIE VIII Infractions contra la personne et le raputation 

icules a moteur, bateaux et aeronefs 
Articles 253-254 

milligrams of alcohol in one hundred millilitres of 
blood. 

For greater certainty 

(2) For greater certainty, the reference to impairment by 
alcohol or a drug in paragraph (1)(a) includes impair-
ment by a combination of alcohol and a drug. 
R.S., 1985, c. C-46, s. 253; R.S., 1965, c. 27 (1st Supp.), s. 36, c. 32 (4th Supp.), s. 59; 
MOB, c. 6, s. 18. 

Definitions 

254 (1) In this section and sections 254.1 to 258.1, 

analyst means a person designated by the Attorney Gen-
eral as an analyst for the purposes of section 258; (ana-
lyste) 

approved container means 

(a) in respect of breath samples, a container of a kind 
that is designed to receive a sample of the breath of a 
person for analysis and is approved as suitable for the 
purposes of section 258 by order of the Attorney Gen-
eral of Canada, and 

(b) in respect of blood samples, a container of a kind 
that is designed to receive a sample of the blood of a 
person for analysis and is approved as suitable for the 
purposes of section 258 by order of the Attorney Gen-
eral of Canada; (contenant approuve) 

approved instrument means an instrument of a kind 
that is designed to receive and make an analysis of a sam-
ple of the breath of a person in order to measure the con-
centration of alcohol in the blood of that person and is 
approved as suitable for the purposes of section 258 by 
order of the Attorney General of Canada; (alcootest ap-
prouve) 

approved screening device means a device of a kind 
that is designed to ascertain the presence of alcohol in 
the blood of a person and that is approved for the pur-
poses of this section by order of the Attorney General of 
Canada; (apparel! de detection approuve) 

evaluating officer means a peace officer who is qualified 
under the regulations to conduct evaluations under sub-
section (3.1); (agent evaluateur) 

qualified medical practitioner means a person duly 
qualified by provincial law to practise medicine; (mede-
cin qualifie) 

qualified technician means, 

b} lorsqu'il a consomme une quantite d'alcool telle 
que son alcoolemie &passe quatre-vingts milli-
grammes d'alcool par cent millilitres de sang. 

Precision 

(2) Il est entendu que l'alinea (1)a) vise notamment le 
cas oil la capacite de conduire est affaiblie par l'effet com-
bine de l'alcool et d'une drogue. 
L.R. 11965), ch. C-46, art. 253; L.R. 119135), ch. 27 (1er suppl.), art. 36, ch. 32 l46  suppl.), 
art. 59; 2008, ch. 6, art. 18. 

Definitions 

254 (1) Les definitions qui suivent s'appliquent au pre-
sent article et aux articles 254.1 a 258.1. 

agent evaluateur Agent de la paix qui possede les quali-
tes prevues par reglement pour effectuer des evaluations 
en vertu du paragraphe (3.1). (evaluating officer) 

alcootest approuve Instrument d'un type destine a re-
cueillir un echantillon de l'haleine d'une personne et a en 
faire l'analyse en vue de determiner l'alcoolemie de cette 
personne et qui est approuve pour 1'application de Par-
ticle 258 par un arrete du procureur general du Canada. 
(approved instrument) 

analyste Personne designee comme analyste par le pro-
cureur general pour l'application de Particle 258. (ana-
lyst) 

appareil de detection approuve Instrument d'un genre 
concu pour deceler la presence d'alcool dans le sang 
d'une personne et approuve pour 1'application du present 
article par un arrete du procureur general du Canada. 
(approved screening device) 

contenant approuve Selon le cas 

a) contenant d'un type destine a recueillir un echan-
tillon de l'haleine d'une personne pour analyse et qui 
est approuve comme contenant approprie pour l'appli-
cation de Particle 258 par un arrete du procureur gene-
ral du Canada; 

b} contenant d'un type destine a recueillir un echan-
tillon de sang d'une personne pour analyse et qui est 
approuve pour l'application de Particle 258 par un ar-
rete du procureur general du Canada. (approved con-
tainer) 

medecin qualifie Personne qui ale droit d'exercer la me-
decine en vertu des lois de la province. (qualified medi-
cal practitioner) 

technicien qualifie 
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Criminal Code Code criminal 
PART VIII Offences Against the Person and Reputation PARTIE VIII Infractions contra la personna et la reputation 
Motor Vehicles, Vessels and Aircraft Vehicules a moteur, bateaux of aeronefs 
Section 254 Article 254 

(a) in respect of breath samples, a person designated 
by the Attorney General as being qualified to operate 
an approved instrument, and 

(b) in respect of blood samples, any person or person 
of a class of persons designated by the Attorney Gen-
eral as being qualified to take samples of blood for the 
purposes of this section and sections 256 and 258. 
(technicien qualifie) 

Testing for presence of alcohol or a drug 

(2) If a peace officer has reasonable grounds to suspect 
that a person has alcohol or a drug in their body and that 
the person has, within the preceding three hours, operat-
ed a motor vehicle or vessel, operated or assisted in the 
operation of an aircraft or railway equipment or had the 
care or control of a motor vehicle, a vessel, an aircraft or 
railway equipment, whether it was in motion or not, the 
peace officer may, by demand, require the person to com-
ply with paragraph (a), in the case of a drug, or with ei-
ther or both of paragraphs (a) and (b), in the case of alco-
hol: 

(a) to perform forthwith physical coordination tests 
prescribed by regulation to enable the peace officer to 
determine whether a demand may be made under 
subsection (3) or (3.1) and, if necessary, to accompany 
the peace officer for that purpose; and 

lb) to provide forthwith a sample of breath that, in the 
peace officer's opinion, will enable a proper analysis to 
be made by means of an approved screening device 
and, if necessary, to accompany the peace officer for 
that purpose. 

Video recording 

(2.1) For greater certainty, a peace officer may make a 
video recording of a performance of the physical coordi-
nation tests referred to in paragraph (2)(a). 

Samples of breath or blood 

(3) if a peace officer has reasonable grounds to believe 
that a person is committing, or at any time within the 
preceding three hours has committed, an offence under 
section 253 as a result of the consumption of alcohol, the 
peace officer may, by demand made as soon as practica-
ble, require the person 

(a) to provide, as soon as practicable, 

(I) samples of breath that, in a qualified techni-
cian's opinion, will enable a proper analysis to be 
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a) Dans le cas d'un echantillon d'haleine, toute per-
sonne designee par le procureur general comme dant 
qualifiee pour manipuler un alcootest approuve; 

b) dans le cas d'un echantillon de sang, toute per-
sonne designee par le procureur general, ou qui fait 
partie d'une categorie designee par celui-ci, comme 
etant qualifiee pour prdever un echantillon de sang 
pour l'application du present article et des articles 256 
et 258. (qualified technician) 

Controle pour verifier la presence d'alcool ou de 
drogue 

(2) L'agent de la paix qui a des motifs raisonnables de 
soupconner qu'une personne a dans son organisme de 
l'alcool ou de la drogue et que, dans les trois heures pre-
cedentes, elle a conduit un vehicule — vehicule a moteur, 
bateau, aeronef ou materiel ferroviaire — ou en a eu la 
garde ou le contrele ou que, s'agissant d'un aeronef ou de 
materiel ferroviaire, elle a aide a le conduire, le vehicule 
ayant ate en mouvement ou non, peut lui ordonner de se 
soumettre aux mesures prev-ues a ralinea a), dans le cas 
ou it soupconne la presence de drogue, ou aux mesures 
prevues a 1'un ou 1'autre des alineas a) et b), ou aux deux, 
dans le cas on it soupconne la presence d'alcool, et, au be-
soin, de le suivre a cette fin : 

a) subir immediatement les epreuves de coordination 
des mouvements prev-ues par reglement afin que 
l'agent puisse decider s'il y a lieu de donner l'ordre 
prevu aux paragraphes (3) ou (3.1); 

b) fournir immediatement rechantillon d'haleine que 
celui-ci estime necessaire a la realisation d'une analyse 
convenable a l'aide d'un appareil de detection approu-
ye. 

Enregistrement video 

(2.1) U. est entendu que l'agent de la paix peut proceder 
l'enregistrement video des epreuves de coordination des 
mouvements ordonnees en vertu de ralinea (2)a). 

Prelevement d'echantillon d'haleine ou de sang 

(3) L'agent de la paix qui a des motifs raisonnables de 
croire qu'une personne est en train de commettre, ou a 
commis au tours des trois heures precedentes, une in-
fraction prev-ue a Particle 253 par suite d'absorption d'al-
cool peut, a condition de le faire dans les meilleurs delais, 
lui ordonner 

a) de lui fournir dans les meilleurs delais les echan-
tillons suivants 

ii) soit les echantillons d'haleine qui de l'avis d'un 
technicien qualifie sont necessaires a une analyse 
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made to determine the concentration, if any, of 
alcohol in the person's blood, or 

(ii) if the peace officer has reasonable grounds to 
believe that, because of their physical condition, the 
person may be incapable of providing a sample of 
breath or it would be impracticable to obtain a sam-
ple of breath, samples of blood that, in the opinion 
of the qualified medical practitioner or qualified 
technician taking the samples, will enable a proper 
analysis to be made to determine the concentration, 
if any, of alcohol in the person's blood; and 

(b) if necessary, to accompany the peace officer for 
that purpose. 

Evaluation 

(3.1) If a peace officer has reasonable grounds to believe 
that a person is committing, or at any time within the 
preceding three hours has committed, an offence under 
paragraph 253(1)(a) as a result of the consumption of a 
drug or of a combination of alcohol and a drug, the peace 
officer may, by demand made as soon as practicable, re-
quire the person to submit, as soon as practicable, to an 
evaluation conducted by an evaluating officer to deter-
mine whether the person's ability to operate a motor ve-
hicle, a vessel, an aircraft or railway equipment is im-
paired by a drug or by a combination of alcohol and a 
drug, and to accompany the peace officer for that pur-
pose. 

Video recording 

(3.2) For greater certainty, a peace officer may make a 
video recording of an evaluation referred to in subsection 
(3.1). 

Testing for presence of alcohol 

(3.3) If the evaluating officer has reasonable grounds to 
suspect that the person has alcohol in their body and if a 
demand was not made under paragraph (2)(b) or subsec-
tion (3), the evaluating officer may, by demand made as 
soon as practicable, require the person to provide, as 
soon as practicable, a sample of breath that, in the evalu-
ating officer's opinion, will enable a proper analysis to be 
made by means of an approved instrument. 

Samples of bodily substances 

(3.4) If, on completion of the evaluation, the evaluating 
officer has reasonable grounds to believe, based on the 
evaluation, that the person's ability to operate a motor 
vehicle, a vessel, an aircraft or railway equipment is im-
paired by a drug or by a combination of alcohol and a 
drug, the evaluating officer may, by demand made as 
soon as practicable, require the person to provide, as 
soon as practicable, 

convenable permettant de determiner son alcoole-
mie, 

(ii) soit les echantilions de sang qui, de l'avis du 
technicien ou du medecin qualifies qui effectuent le 
prelevement, sont necessaires a une analyse conve-
nable permettant de determiner son alcoolemie, 
dans le cas ou ragent de la paix a des motifs raison-
nables de croire qu'a cause de l'etat physique de 
cette personne elle peut etre incapable de fournir 
un echantillon d'haleine ou le prelevement d'un tel 
echantilion serait difficilement realisable; 

b) de le suivre, au besoin, pour que puissent etre pre-
leves les echantMons de sang ou d'haleine. 

Evaluation 

(3.1) L'agent de la paix qui a des motifs raisonnables de 
croire qu'une personne est en train de commettre, ou a 
commis au tours des trois heures precedentes, une in-
fraction prevue a ralinea 253(1)a) par suite de 1'absorp-
tion d'une drogue ou d'une combinaison d'alcool et de 
drogue peut, a condition de le faire dans les meilleurs de-
lais, lui ordonner de se soumettre dans les meilleurs de-
lais a une evaluation afin que l'agent evaluateur verifie si 
sa capacite de conduire un vehicule a moteur, un bateau, 
un aeronef ou du materiel ferroviaire est affaiblie par 
suite d'une telle absorption, et de le suivre afin soit 
procede a cette evaluation. 

Enregistrement video 

(3.2) Il est entendu que l'agent de la paix peut proceder a 
l'enregistrement video de revaluation Iris& au para-
graphe (3.1). 

Controle pour verifier la presence d'alcool 

(3.3) ➢ans le cas ou aucun ordre n'a ate donne en vertu 
de ralinea (2)b) ou du paragraphe (3), l'agent evaluateur, 
s'il a des motifs raisonnables de soupconner la presence 
d'alcool dans l'organisme de la personne, peut, a condi-
tion de le faire dans les meilleurs delais, ordonner a celle-
ci de lui fournir dans les meilleurs delais rechantillon 
d'haleine qu'il estime necessaire a la realisation d'une 
analyse convenable a l'aide d'un alcootest approuve. 

Prelevement de substances corporelles 

(3.4) Une fois revaluation de la personne completee, 
l'agent evaluateur qui a, sur le fondement de cette eva-
luation, des motifs raisonnables de croire que la capacite 
de celle-ci de conduire un vehicule a moteur, un bateau, 
un aeronef ou du materiel ferroviaire est affaiblie par l'ef-
fet d'une drogue ou par l'effet combine de ralcool et 
d'une drogue peut, a condition de le faire dans les 
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(a) a sample of either oral fluid or urine that, in the 
evaluating officer's opinion, will enable a proper anal-
ysis to be made to determine whether the person has a 
drug in their body; or 

(b) samples of blood that, in the opinion of the quali-
fied medical practitioner or qualified technician taking 
the samples, will enable a proper analysis to be made 
to determine whether the person has a drug in their 
body. 

Condition 

(4) Samples of blood may be taken from a person under 
subsection (3) or (3.4) only by or under the direction of a 
qualified medical practitioner who is satisfied that taking 
the samples would not endanger the person's life or 
health. 

Failure or refusal to comply with demand 

(5) Everyone commits an offence who, without reason-
able excuse, fails or refuses to comply with a demand 
made under this section. 

Only one determination of guilt 

(6) A person who is convicted of an offence under sub-
section (5) for a failure or refusal to comply with a de-
mand may not be convicted of another offence under that 
subsection in respect of the same transaction. 
R.S., 1985, c. C-46, s. 254; R.S., 1985, c. 27 (1st Supp.), s. 36, c. 1 (4th Supp.), ss. 14, 
18(1=), c. 32 (4th Supp.), s. 60; 1999,c. 32, s. 2(Preamble); 2008, c. 6, s. 19. 

Regulations 

254.1 (1) The Governor in Council may make regula-
tions 

(a) respecting the qualifications and training of evalu-
ating officers; 

(b) prescribing the physical coordination tests to be 
conducted under paragraph 254(2)(a); and 

(c) prescribing the tests to be conducted and proce-
dures to be followed during an evaluation under sub-
section 254(3.1).  

meilleurs delais, lui ordonner de se soumettre dans les 
meilleurs delais aux mesures suivantes : 

a) soit le prelevement de rechantillon de liquide buc-
cal ou d'urine qui, de l'avis de l'agent evaluateur, est 
necessaire a une analyse convenable permettant de 
determiner la presence d'une drogue dans son orga-
nisme; 

b) soit le prelevement des echantillons de sang qui, de 
l'avis du technicien ou du medecin qualifies qui effec-
tuent le prelevement, sont necessaires a une analyse 
convenable permettant de determiner la presence 
d'une drogue dans son organisme. 

Limite 

(4) Les echantillons de sang ne peuvent etre preleves 
d'une personne en vertu des paragraphes (3) ou (3.4) que 
par un medecin qualifie ou sous sa direction et a la condi-
tion qu'il soit convaincu que ces prelevements ne 
risquent pas de mettre en danger la vie ou la sante de 
cette personne. 

Omission ou refus d'obtemperer 

(5) Commet une infraction quiconque, sans excuse rai-
sonnable, omet ou refuse d'obtemperer a un ordre donne 
en vertu du present article. 

Une seule declaration de culpabilite 

(6) La personne declaree coupable d'une infraction pre-
vue au paragraphe (5) a la suite du refus ou de l'omission 
d'obtemperer a un ordre ne peut etre declaree coupable 
d'une autre infraction prevue a ce paragraphe concernant 
la merne affaire. 
L.R. (1985), ch. C-46, art. 254; L.R. (19854 ch. 27 (1" suppl.), art. 36, ch. 1 (4e suppl.), 

art. 14 et 18(F), ch. 32 (4e suppl.), art. 60; 1999, ch. 32, art. 2(prearnbula); 2008, ch. 6, 
art. 19. 

Reglements 

254.1 (1) Le gouverneur en conseil peut, par regle-
ment 

a) regir les qualites et la formation requises des 
agents evaluateurs; 

b) etablir les epreuves de coordination des mouve-
ments a effectuer en vertu de l'alinea 254(2)a); 

c) etablir les examens a effectuer et la procedure a 
suivre Tors de revaluation prevue au paragraphe 
254(3.1). 
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Incorporated material 

(2) A regulation may incorporate any material by refer-
ence either as it exists on a specified date or as amended 
from time to time. 

Incorporated material is not a regulation 

(3) For greater certainty, material does not become a 
regulation for the purposes of the Statutory Instruments 
Act because it is incorporated by reference. 
2008, c. 6, s. 20. 

Punishment 

255 (1) Every one who commits an offence under sec-
tion 253 or 254 is guilty of an indictable offence or an of-
fence punishable on summary conviction and is liable, 

(a) whether the offence is prosecuted by indictment or 
punishable on summary conviction, to the following 
minimum punishment, namely, 

(i) for a first offence, to a fine of not less than 
$1,000, 

(ii) for a second offence, to imprisonment for not 
less than 30 days, and 

(iii) for each subsequent offence, to imprisonment 
for not less than 120 days; 

(b) where the offence is prosecuted by indictment, to 
imprisonment for a term not exceeding five years; and 

(c) if the offence is punishable on summary convic-
tion, to imprisonment for a term of not more than 18 
months. 

Impaired driving causing bodily harm 

(2) Everyone who commits an offence under paragraph 
253(1)(a) and causes bodily harm to another person as a 
result is guilty of an indictable offence and liable to im-
prisonment for a term of not more than 10 years. 

Blood alcohol level over legal limit — bodily harm 

(2.1) Everyone who, while committing an offence under 
paragraph 253(1)(b), causes an accident resulting in bod-
ily harm to another person is guilty of an indictable of-
fence and liable to imprisonment for a term of not more 
than 10 years. 
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Incorporation de documents 

(2) Peut etre incorpore par renvoi dans un reglement 
tout document, soit dans sa version a une date donnee, 
soit avec ses modifications successives. 

Nature du document 

(3) Il est entendu que l'incorporation ne confere pas au 
document, pour 1'application de la Lai sur les textes re-
glementaires, valeur de reglement. 
2006, ch. 6, art 20. 

Paine 

255 (1) Quiconque commet une infraction prevue a l'ar-
tide 253 ou 254 est coupable d'une infraction punissable 
sur declaration de culpabilite par procedure sommaire ou 
par mise en accusation et est passible : 

a) que l'infraction soit poursuivie par raise en accusa-
tion ou par procedure sommaire, des peines mini-
males suivantes 

(i) pour la premiere infraction, une amende mini-
male de mille dollars, 

(ii) pour la seconde infraction, un emprisonnement 
minimal de trente fours, 

(iii) pour chaque infraction subsequente, un empri-
sonnement minimal de cent vingt fours; 

si 1'infraction est poursuivie par mise en accusa-
tion, d'un emprisonnement maximal de cinq ans; 

c) si 1'infraction est poursuivie par procedure som-
maire, d'un emprisonnement maximal de dix-Inuit 
mois. 

Conduite avec capacites affaiblies causant des lesions 
corporelles 

(2) Quiconque commet une infraction prevue a l'alinea 
253(1)a) et cause ainsi des lesions corporelles a une autre 
personne est coupable d'un acte criminel passible d'un 
emprisonnement maximal de dix ans. 

Alcoolemie superieure a la limite permise : lesions 
corporelles 

(2.1) Quiconque, tandis qu'il commet une infraction pre-
vue a l'alinea 253(1)b), cause un accident occasionnant 
des lesions corporelles a une autre personne, est cou-
pable d'un acte criminel passible d'un emprisonnernent 
maximal de dix ans. 
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Failure or refusal to provide sample — bodily harm 

(2.2) Everyone who commits an offence under subsec-
tion 254(5) and, at the time of committing the offence, 
knows or ought to know that their operation of the motor 
vehicle, vessel, aircraft or railway equipment, their assis-
tance in the operation of the aircraft or railway equip-
ment or their care or control of the motor vehicle, vessel, 
aircraft or railway equipment caused an accident result-
ing in bodily harm to another person is guilty of an in-
dictable offence and liable to imprisonment for a term of 
not more than 10 years. 

Impaired driving causing death 

(3) Everyone who commits an offence under paragraph 
253(1)(a) and causes the death of another person as a re-
sult is guilty of an indictable offence and liable to impris-
onment for life. 

Blood alcohol level over legal limit — death 

(3.1) Everyone who, while committing an offence under 
paragraph 253(1)(b), causes an accident resulting in the 
death of another person is guilty of an indictable offence 
and liable to imprisonment for life. 

Failure or refusal to provide sample — death 

(3.2) Everyone who commits an offence under subsec-
tion 254(5) and, at the time of committing the offence, 
knows or ought to know that their operation of the motor 
vehicle, vessel, aircraft or railway equipment, their assis-
tance in the operation of the aircraft or railway equip-
ment or their care or control of the motor vehicle, vessel, 
aircraft or railway equipment caused an accident result-
ing in the death of another person, or in bodily harm to 
another person whose death ensues, is guilty of an in-
dictable offence and liable to imprisonment for life. 

Interpretation 

(3.3) For greater certainty, everyone who is liable to the 
punishment described in any of subsections (2) to (3.2) is 
also liable to the minimum punishment described in 
paragraph (1)(a). 

Previous convictions 

(4) A person who is convicted of an offence committed 
under section 253 or subsection 254(5) is, for the purpos-
es of this Act, deemed to be convicted for a second or 
subsequent offence, as the case may be, if they have pre-
viously been convicted of 

(a) an offence committed under either of those provi-
sions; 

(b) an offence under subsection (2) or (3); or 

Omission ou refus de fournir un echantillon : lesions 
corporelles 

(2.21 Quiconque commet l'infraction prevue au para-
graphe 254(5), alors qu'il sait ou devrait savoir que le ye-
hicule vehicule a moteur, bateau, aeronef ou materiel 
ferroviaire — qu'il conduisait ou dont it avait la garde ou 
le controle ou, s'agissant d'un aeronef ou de materiel fer-
roviaire, qu'il aidait a conduire, a cause un accident ayant 
occasionne des lesions corporelles a une autre personne, 
est coupable d'un acte criminel passible d'un emprison-
nement maximal de dix ans. 

Conduite avec capacites affaiblies causant la mort 

(3) Quiconque commet une infraction prevue a l'alinea 
253(1)a) et cause ainsi la mort d'une autre personne est 
coupable d'un acte criminel passible de 1'emprisonne-
ment a perpetuite. 

Alcoolemie superieure a la limite permise : mort 

(3.1) Quiconque, tandis qu'il commet une infraction pre-
vue a l'alinea 253(1)b), cause un accident occasionnant la 
mort d'une autre personne est coupable d'un acte crimi-
nel passible de l'emprisonnement a perpetuite. 

Omission ou refus de fournir un echantillon : mort 

(3.2) Quiconque commet l'infraction prevue au para-
graphe 254(5), alors qu'il sait ou devrait savoir que le ye-
hicule — vehicule a moteur, bateau, aeronef ou materiel 
ferroviaire — qu'il conduisait ou dont it avait la garde ou 
le controle ou, s'agissant d'un aeronef ou de materiel fer-
roviaire, qu'il aidait a conduire, a cause un accident qui 
soit a occasionne la mort d'une autre personne, soit lui a 
occasionne des lesions corporelles dont elle mourra par 
la suite est coupable d'un acte criminel passible de l'em-
prisonnement a perpetuite. 

Regle d'interpretation 

(3.3) Tl est entendu que les peines minimales prevues 
l'alinea (1)a) s'appliquent dans les cas vises aux para-
graphes (2) a (3.2). 

Condemnations anterieures 

(4) Une personne declaree coupable d'une infraction 
prevue a 1'article 253 ou au paragraphe 254(5) est, pour 
l'application de la presente loi, reputee etre declaree cou-
pable d'une seconde infraction ou d'une infraction subse-
quente si elle a deja ate declaree coupable auparavant 
d'une infraction prevue 

a) a l'une de ces dispositions; 

b) aux paragrapher (2) ou (3); 
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(c) an offence under section 250, 251, 252, 253, 259 or 
260 or subsection 258(4) of this Act as this Act read 
immediately before the coming into force of this sub-
section. 

Conditional discharge 

15) Notwithstanding subsection 730(1), a court may, in-
stead of convicting a person of an offence committed un-
der section 253, after hearing medical or other evidence, 
if it considers that the person is in need of curative treat-
ment in relation to his consumption of alcohol or drugs 
and that it would not be contrary to the public interest, 
by order direct that the person be discharged under sec-
tion 730 on the conditions prescribed in a probation or-
der, including a condition respecting the person's atten-
dance for curative treatment in relation to that 
consumption of alcohol or drugs. 

* [Note: In force in the Provinces of Nova Scotia, New 
Brunswick, Manitoba, Prince Edward Island, Saskatchewan and 
Alberta and in the Yukon Territory and the Northwest Territories, 
see 5I/85-211 and SI/88-24.] 

R.S., 1985, c. C-46, a. 255; R.S., 1985, c. 27 (1st Supp.), s. 36; AS., 1985, c. 1 (4th Supp.), 
s. 18(F); 1995, c. 22, s. 1ff; 1999, c. 32, s. 3(Preamble); 2000, c, 25, s. 2; 2008, c, 6, a. 21, 
c. 18, ss. 7, 45.2. 

Aggravating circumstances for sentencing purposes 

255.1 Without limiting the generality of section 718.2, 
where a court imposes a sentence for an offence commit-
ted under this Act by means of a motor vehicle, vessel or 
aircraft or of railway equipment, evidence that the con-
centration of alcohol in the blood of the offender at the 
time when the offence was committed exceeded one hun-
dred and sixty milligrams of alcohol in one hundred 
millilitres of blood shall be deemed to be aggravating cir-
cumstances relating to the offence that the court shall 
consider under paragraph 718.2(a). 
1999, c. 32, s. 4(Preamble). 

Warrants to obtain blood samples 

256 (1) Subject to subsection (2), if a justice is satisfied, 
on an information on oath in Form 1 or on an informa-
tion on oath submitted to the justice under section 487.1 
by telephone or other means of telecommunication, that 
there are reasonable grounds to believe that 

(a) a person has, within the preceding four hours, 
committed, as a result of the consumption of alcohol 
or a drug, an offence under section 253 and the person 
was involved in an accident resulting in the death of 
another person or in bodily harm to himself or herself 
or to any other person, and 

(b) a qualified medical practitioner is of the opinion 
that 
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c) aux articles 250, 251, 252, 253, 259 ou 260 ou au pa-
ragraphe 258(4) de la presente loi dans sa version an-
terieure a l'entree en vigueur du present paragraphe. 

Absolution conditionnelle 

15) Nonobstant le paragraphe 730(1), un tribunal peut, 
au lieu de declarer une personne coupable d'une infrac-
tion prevue a Particle 253, l'absoudre en vertu de Particle 
730 s'il estime, sin preuve medicale ou autre, que la per-
sonne en question a besoin de suivre une cure de desin-
toxication et que cela ne serait pas contraire a l'ordre pu-
blic; l'absolution est accompagnee d'une ordonnance de 
probation dont l'une des conditions est l'obligation de 
suivre une cure de desintoxication pour abus d'alcool ou 
de drogue. 

* [Note: En vigueur dans les provinces de la Nouvelle-Ecosse, 
du Nouveau-Brunswick, du Manitoba, de I'Ile-du-Prince-Edouard, 
de la Saskatchewan et d'Alberta et dans le territoire du Yukon et 
les Territoires du Nord-Ouest, voir TR/85-211 et TR/88-24.] 

L.R. (1985), ch. C-46, art. 255; L.R. (1965), ch. 27 (1 er  supp!.), art. 36; L.R. (1985), ch. 1 (4 
suppl.), art. 18(F); 1995, ch. 22, art. 16; 1599, ch. 32, art. 3(preambule); 2000, ch. a, 

art. 2; 2008, ch. 6, art. 21, ch. 18, art. 7 et 45.2. 

Determination de la peine : circonstances aggravantes 

255.1 Sans que soit iimitee la port& generale de Particle 
718.2, lorsqu'un tribunal determine la peine a infliger 
regard d'une infraction prevue par la presente loi com-
mise au moyen d'un vehicule a moteur, d'un bateau, d'un 
aeronef ou de materiel ferroviaire, tout element de 
preuve selon lequel la concentration d'alcool dans le sang 
du contrevenant au moment oft l'infraction a Re com-
mise etait superieure a cent soixante milligrammes d'al-
cool par cent millilitres de sang est repute 'etre une cir-
constance aggravante Hee a la perpetration de 1'infraction 
dont le tribunal doit tenir compte en vertu de Palinea 
718.2a). 
1999, ch. 32, art. 4(prearnbule). 

Telemandats pour obtention drechantillons de sang 

256 (1) Sous reserve du paragraphe (2), un juge de paix 
peut decerner un mandat autorisant un agent de la paix a 
exiger d'un medecin quail& qu'il preleve, ou fasse prele-
ver par un technicien qualifie sous sa direction, les 
echantillons de sang necessaires, selon la personne qui 
les preleve, a une analyse convenable permettant de de-
terminer l'alcoolemie d'une personne ou la quan ate de 
drogue dans son sang est convaincu, a la suite d'une 
denonciation faite sous serment suivant la formule 1 ou 
une denonciation faite sous serment et presentee par te-
lephone ou par tout autre moyen de telecommunication 
qui satisfait aux exigences etablies a Particle 487.1, qu'il 
existe des motifs raisonnables de croire : 
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(i) by reason of any physical or mental condition of 
the person that resulted from the consumption of 
alcohol or a drug, the accident or any other occur-
rence related to or resulting from the accident, the 
person is unable to consent to the taking of samples 
of his or her blood, and 

(ii) the taking of samples of blood from the person 
would not endanger the life or health of the person, 

the justice may issue a warrant authorizing a peace offi-
cer to require a qualified medical practitioner to take, or 
to cause to be taken by a qualified technician under the 
direction of the qualified medical practitioner, the sam-
ples of the blood of the person that in the opinion of the 
person taking the samples are necessary to enable a 
proper analysis to be made in order to determine the 
concentration, if any, of alcohol or drugs in the person's 
blood. 

Form 

(2) A warrant issued pursuant to subsection (1) may be 
in Form 5 or 5.1 varied to suit the case. 

Information on oath 

(3) Notwithstanding paragraphs 487.1(4)(b) and (c), an 
information on oath submitted by telephone or other 
means of telecommunication for the purposes of this sec-
tion shall include, instead of the statements referred to in 
those paragraphs, a statement setting out the offence al-
leged to have been committed and identifying the person 
from whom blood samples are to be taken. - 

Duration of warrant 

(4) Samples of blood may be taken from a person pur-
suant to a warrant issued pursuant to subsection (1) only 
during such time as a qualified medical practitioner is 
satisfied that the conditions referred to in subparagraphs 
(1)(b)(i) and (ii) continue to exist in respect of that per-
son. 

Copy or facsimile to person 

(5) When a warrant issued under subsection (1) is exe-
cuted, the peace officer shall, as soon as practicable, give 
a copy of it — or, in the case of a warrant issued by tele-
phone or other means of telecommunication, a facsimile 
— to the person from whom the blood samples are taken. 
RS, 1985, c. C-46, s. 256; RS., 1986, c. 27 (1st Supp.), s. 36; 1992, c. 1, a, 56; 1994, c. 
44, s. 13; 2000, c. 25, s. 3; 2008, c. 5, s. 22. 

a) d'une part, que la personne a commis au cours des 
quatre heures precedentes une infraction prevue a 
l'article 253 a la suite de l'absorption d'alcool ou de 
drogue et qu'elle est impliquee dans un accident ayant 
cause des lesions corporelles a elle-meme ou a un 

tiers, ou la mort de celui-ci; 

b) d'autre part, qu'un medecin qualifie est d'avis a la 
fois 

(I) que cette personne se trouve, a cause de l'ab-
sorption d'alcool ou de drogue, de l'accident ou de 
tout autre evenement lie a l'accident, dans un kat 
physique ou psychologique qui ne lui permet pas de 
consentir au prelevement de son sang, 

(ii) que le prelevement d'un echantillon de sang ne 
risquera pas de mettre en danger la vie ou la sante 
de cette personne. 

Formule 

(2) Un mandat decerne en vertu du paragraphe (1) peut 
etre redige suivant les formules 5 ou 5.1 en les adaptant 
aux circonstances. 

Denonciation sous serment 

(3) Nonobstant les alineas 487.1(4)b) et c), une denoncia-
tion sous serment presentee par telephone ou par tout 
autre moyen de telecommunication pour l'application du 
present article comprend, au lieu des declarations pre-
vues a ces alineas, une declaration enoncant la presumee 
infraction et l'identite de la personne qui fera l'objet des 
prelevements de sang. 

Dm& du mandat 

(4) line personne visee par un mandat decerne suivant le 
paragraphe (1) peut subir des prelevements de sang 
seulement durant la periode &Yalu& par un medecin 
qualifie comme knit celle ou subsistent les conditions 
prevues aux sous-alineas (1)b)(i) et (ii). 

Fac-simile ou copie a la personne 

(5) Apres l'execution d'un mandat decerne suivant le pa-
ragraphe (1), ]'agent de la paix doit dans les meilleurs de-
lais en donner une copie a la personne qui fait l'objet 
d'un prelevement de sang ou, dans le cas d'un mandat 
decerne par telephone ou par tout autre moyen de tele-
communication, donner un fac-simile du mandat a cette 
personne. 
L.R. (1965), ch. C-46, art. 256; L.R. (1985), ch. 27 lie' suppl.), art. 36; 1992, ch. 1, art. 58; 
1994, ch. 44, art. 13; 3000, ch. 25, art 3; 2008, ch. 6, art. 22. 
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No offence committed 

257 (1) No qualified medical practitioner or qualified 
technician is guilty of an offence only by reason of his re-
fusal to take a sample of blood from a person for the pur-
poses of section 254 or 256 and no qualified medical prac-
titioner is guilty of an offence only by reason of his 
refusal to cause to be taken by a qualified technician un-
der his direction a sample of blood from a person for 
those purposes. 

No criminal or civil liability 

(2) No qualified medical practitioner by whom or under 
whose direction a sample of blood is taken from a person 
under subsection 254(3) or (3.4) or section 256, and no 
qualified technician acting under the direction of a quali-
fied medical practitioner, incurs any criminal or civil lia-
bility for anything necessarily done with reasonable care 
and skill when taking the sample. 
R.S., 1585, 0. C-46, s. 257; B.S., 1985, c. 27 (1st Supp.), s. 36; 2008, c. 6, s. 23. 

Proceedings under section 255 

258 (1) In any proceedings under subsection 255(1) in 
respect of an offence committed under section 253 or 
subsection 254(5) or in any proceedings under any of 
subsections 255(2) to (3.2), 

(a) where it is proved that the accused occupied the 
seat or position ordinarily occupied by a person who 
operates a motor vehicle, vessel or aircraft or any rail-
way equipment or who assists in the operation of an 
aircraft or of railway equipment, the accused shall be 
deemed to have had the care or control of the vehicle, 
vessel, aircraft or railway equipment, as the case may 
be, unless the accused establishes that the accused did 
not occupy that seat or position for the purpose of set-
ting the vehicle, vessel, aircraft or railway equipment 
in motion or assisting in the operation of the aircraft 
or railway equipment, as the case may be; 

(b) the result of an analysis of a sample of the ac-
cused's breath, blood, urine or other bodily substance 
— other than a sample taken under subsection 254(3), 
(3.3) or (3.4) — may be admitted in evidence even if 
the accused was not warned before they gave the sam-
ple that they need not give the sample or that the re-
sult of the analysis of the sample might be used in evi-
dence; 

(c) where samples of the breath of the accused have 
been taken pursuant to a demand made under subsec-
tion 254(3), if 

10 [Repealed before coming into force, 2008, c. 20, 
s. 3] 
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Non-culpabilite 

257 (1) Un medecin qualifie ou un technicien qualifie 
n'est pas coupable d'une infraction uniquement en raison 
de son refus de prelever un echantillon de sang d'une 
personne, pour l'application des articles 254 ou 256 ou, 
dans le cas d'un medecin qualifie, uniquement de son re-
fus de faire prelever par un technicien qualifie un echan-
tillon de sang d'une personne, pour l'application de ces 
articles. 

Immunite 

(2) II ne peut etre intente aucune procedure civile ou cri-
minelle contre un medecin qualifie qui preleve ou fait 
prelever un echantillon de sang en vertu des paragraphes 
254(3) ou (3.4) ou de l'article 256, ni contre le technicien 
qualifie agissant sous sa direction pour tout geste neces-
sake au prelevement pose avec des soins et une habilete 
raisonnables. 
L.R. (1985(, ch. C-46, art. 257; L.R. (1985), ch. 27 (1er supp1.1, art. 36; 2008, ch. 6, art. 23. 

Poursuites en vertu de l'article 255 

258 (1) Dans des poursuites engages en vertu du para-
graphe 255(1) a regard d'une infraction prevue a Particle 
253 ou au paragraphe 254(5) ou dans des poursuites en-
gages en vertu de run des paragraphes 255(2) a (3.2) : 

a) lorsqu'il est prouve que l'accuse occupait la place 
ou la position ordinairement occupee par la personne 
qui conduit le vehicule a moteur, le bateau, raeronef 
ou le materiel ferroviaire, ou qui aide a conduire un 
aeronef on du materiel ferroviaire, il est repute en 
avoir eu la garde ou le controle a moms qu'il n'eta- 
blisse n'occupait pas cette place ou position dans 
le but de mettre en marche ce vehicule, ce bateau, cet 
aeronef ou ce materiel ferroviaire, ou dans le but d'ai-
der a conduire raeronef ou le materiel ferroviaire, se-
lon le cas; 

b) le resultat d'une analyse d'un echantillon de 1'ha-
leine, du sang, de l'urine ou d'une autre substance cor-
porelle de raccuse — autre qu'un echantillon preleve 
en vertu des paragraphes 254(3), (3.3) ou (3.4) — peut 
etre admis en preuve meme si, avant de donner re- 
chantillon, raceme n'a pas ate averti n'etait pas 
tenu de le donner ou que le resultat de l'analyse de re-
chantillon pourrait servir en preuve; 

c) lorsque des echantillon de 1'haleine de raccuse ont 
ate preleves conformement a un ordre donne en vertu 
du paragraphe 254(3), la preuve des resultats des ana-
lyses fait foi de facon concluante, en 1'absence de toute 
preuve tendant a demontrer a la fois que les resultats 
des analyses montrant une alcoolemie superieure a 
quatre-vingts milligrammes d'alcool par cent milli-
litres de sang decoulent du mauvais fonctionnement 
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(ii) each sample was taken as soon as practicable 
after the time when the offence was alleged to have 
been committed and, in the case of the first sample, 
not later than two hours after that time, with an in-
terval of at least fifteen minutes between the times 
when the samples were taken, 

(iii) each sample was received from the accused di-
rectly into an approved container or into an ap-
proved instrument operated by a qualified techni-
cian, and 

(iv) an analysis of each sample was made by means 
of an approved instrument operated by a qualified 
technician, 

evidence of the results of the analyses so made is con-
clusive proof that the concentration of alcohol in the 
accused's blood both at the time when the analyses 
were made and at the time when the offence was al-
leged to have been committed was, if the results of the 
analyses are the same, the concentration determined 
by the analyses and, if the results of the analyses are 
different, the lowest of the concentrations determined 
by the analyses, in the absence of evidence tending to 
show all of the following three things — that the ap-
proved instrument was malfunctioning or was operat-
ed improperly, that the malfunction or improper oper-
ation resulted in the determination that the 
concentration of alcohol in the accused's blood ex-
ceeded 80 mg of alcohol in 100 mL of blood, and that 
the concentration of alcohol in the accused's blood 
would not in fact have exceeded 80 mg of alcohol in 
100 mL of blood at the time when the offence was al-
leged to have been committed; 

(d) if a sample of the accused's blood has been taken 
under subsection 254(3) or section 256 or with the ac-
cused's consent and if 

(I) at the time the sample was taken, the person 
taking the sample took an additional sample of the 
blood of the accused and one of the samples was re-
tained to permit an analysis of it to be made by or 
on behalf of the accused and, in the case where the 
accused makes a request within six months from 
the taking of the samples, one of the samples was 
ordered to be released under subsection (4), 

(ii) both samples referred to in subparagraph (i) 
were taken as soon as practicable and in any event 
not later than two hours after the time when the of-
fence was alleged to have been committed, 

(iii) both samples referred to in subparagraph (i) 
were taken by a qualified medical practitioner or a 
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ou de l'utilisation incorrecte de 1'alcootest approuve et 
que l'alcoolemie de l'accuse au moment oil 1'infraction 
aurait ate commise ne depassait pas quatre-vingts mil-
ligrammes d'alcool par cent millilitres de sang, de Val-
coolemie de l'accuse tant au moment des analyses qu'a 
celui ou 1'infraction aurait ate commise, ce taux cor-
respondant aux resultats de ces analyses, lorsqu'ils 
sont identiques, ou au plus faible d'entre eux s'ils sont 
differents, si les conditions suivantes sont reunies 

(I) [Abroge avant d'entrer en vigueur, 2008, ch. 20, 
art. 3] 

(ii) chaque echantillon a ate preleve des qu'il a ate 
materiellement possible de le faire apres le moment 
ou l'infraction aurait eta commise et, dans le cas du 
premier echantillon, pas plus de deux heures apres 
ce moment, les autres l'ayant eta a des intervalles 
d'au moins quinze minutes, 

(iii) chaque echantillon a ate recu de l'accuse direc-
tement dans un contenant approuve ou dans un al-
cootest approuve, manipule par un technicien qua-
lifie, 

(iv) une analyse de chaque echantillon a ate faite 
l'aide d'un alcootest approuve, manipule par un 
technicien qualifie; 

d) lorsqu'un echantillon de sang de l'accuse a ate pre-
leve en vertu du paragraphe 254(3) ou de Particle 256 
ou preleve avec le consentement de l'accuse, la preuve 
du resultat de 1'analyse ainsi faite fait foi de facon 
concluante, en l'absence de toute preuve tendant a de-
montrer a la fois que le resultat de 1'analyse montrant 
une alcoolemie superieure a quatre-vingts milli-
grammes d'alcool par cent millilitres de sang &collie 
du fait que l'analyse n'a pas ate faite correctement et 
que l'akoolemie de raccuse au moment ou l'infraction 
aurait ate commise ne depassait pas quatre-vingts mil-
ligrammes d'alcool par cent millilitres de sang, de Pal-
coolemie de l'accuse tant au moment du prelevement 
de Pechantillon qu'a celui ou l'infraction aurait ate 
commise, ce taux correspondant au resultat de l'ana-
lyse, ou, si plus d'un echantillon a ate analyse, aux re-
sultats des analyses, lorsqu'ils sont identiques, ou au 
plus faible d'entre eux s'ils sont differents, si les condi-
tions suivantes sont reunies 

(i) au moment on l'echantillon a ate preleve, la per-
sonne qui le prelevait a pris un echantillon supple-
mentaire du sang de l'accuse et un echantillon a ate 
garde pour en permettre l'analyse a la demande de 
l'accuse et, si celui-ci fait la demande visee au para-
graphe (4) dans les six mois du prelevement, une 
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qualified technician under the direction of a quali-
fied medical practitioner, 

(iv) both samples referred to in subparagraph (i) 
were received from the accused directly into, or 
placed directly into, approved containers that were 
subsequently sealed, and 

(v) an analysis was made by an analyst of at least 
one of the samples, 

evidence of the result of the analysis is conclusive 
proof that the concentration of alcohol in the ac-
cused's blood both at the time when the samples were 
taken and at the time when the offence was alleged to 
have been committed was the concentration deter-
mined by the analysis or, if more than one sample was 
analyzed and the results of the analyses are the same, 
the concentration determined by the analyses and, if 
the results of the analyses are different, the lowest of 
the concentrations determined by the analyses, in the 
absence of evidence tending to show all of the follow-
ing three things — that the analysis was performed im-
properly, that the improper performance resulted in 
the determination that the concentration of alcohol in 
the accused's blood exceeded 80 mg of alcohol in 100 
mL of blood, and that the concentration of alcohol in 
the accused's blood would not in fact have exceeded 80 
mg of alcohol in 100 mL of blood at the time when the 
offence was alleged to have been committed; 

(d.01) for greater certainty, evidence tending to show 
that an approved instrument was malfunctioning or 
was operated improperly, or that an analysis of a sam-
ple of the accused's blood was performed improperly, 
does not include evidence of 

(i) the amount of alcohol that the accused con-
sumed, 

(ii) the rate at which the alcohol that the accused 
consumed would have been absorbed and eliminat-
ed by the accused's body, or 

(iii) a calculation based on that evidence of what 
the concentration of alcohol in the accused's blood 
would have been at the time when the offence was 
alleged to have been committed; 

(d.1) if samples of the accused's breath or a sample of 
the accused's blood have been taken as described in 
paragraph (c) or (d) under the conditions described in 
that paragraph and the results of the analyses show a 
concentration of alcohol in blood exceeding 80 mg of 
alcohol in 100 mL of blood, evidence of the results of 
the analyses is proof that the concentration of alcohol 
in the accused's Mood at the time when the offence  

ordonnance de remise de rechantillon a eta rendue 
en conformite avec ce paragraphe, 

(ii) les echantillons mentionnes au sous-alinea (i) 
ont ate preleves dans les meilleurs deals apres la 
commission de l'infraction alleguee et dans tous les 
cas au plus tard deux heures apres, 

(iii) les echantillons mentionnes au sous-alinea (i) 
ont ate preleves par un medecin qualifie ou un tech-
nicien qualifie sous la direction d'un medecin quail-
fie, 

(iv) les echantillons mentionnes au sous-alinea (i) 
ont ate recus de raccuse directement, ou ont ate 
places directement, dans des contenants approuves 
et scenes, 

(v) l'analyse d'au moins un des echantillons a ate 
faite par un analyste; 

d.01) it est entendu que ne constituent pas une 
preuve tendant a demontrer le mauvais fonctionne-
ment ou l'utilisation incorrecte de l'alcootest approuve 
ou le fait que les analyses ont ate effectuees incorrecte-
ment les elements de preuve portant : 

(i) soit sur la quantite d'alcool consommé par l'ac-
cuse, 

soit sur le taux d'absorption ou d'elimination de 
l'alcool par son organisme, 

(iii) soit sur le calcul, fonde sur ces elements de 
preuve, de ce qu'aurait ate son alcoolemie au mo-
ment on l'infraction aurait ate commise; 

d.1) si les analyses visees aux alineas c) ou d) 
montrent une alcoolemie superieure a quatre-vingts 
milligrammes d'alcool par cent millilitres de sang, le 
resultat des analyses fait foi d'une telle alcoolemie au 
moment on l'infraction aurait ate commise, en 1'ab-
sence de preuve tendant a demontrer que la consom-
mation d'alcool par raccuse etait compatible avec, a la 
fois 

(i) une alcoolemie ne depassant pas quatre-vingts 
milligrammes d'alcool par cent millilitres de sang 
au moment on l'infraction aurait ate commise, 

(ii) ralcoolemie etablie par les analyses visees aux 
alineas c) ou d), selon le cas, au moment du prele-
vement des echantillons; 

e) le certificat d'un analyste declarant qu'il a effectue 
ranalyse d'un echantillon de sang, d'urine, d'haleine 
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was alleged to have been committed exceeded 80 mg 
of alcohol in 100 mL of blood, in the absence of evi-
dence tending to show that the accused's consumption 
of alcohol was consistent with both 

(i) a concentration of alcohol in the accused's blood 
that did not exceed 80 mg of alcohol in 100 mL of 
blood at the time when the offence was alleged to 
have been committed, and 

Iii) the concentration of alcohol in the accused's 
blood as determined under paragraph (c) or (d), as 
the case may be, at the time when the sample or 
samples were taken; 

(e) a certificate of an analyst stating that the analyst 
has made an analysis of a sample of the blood, urine, 
breath or other bodily substance of the accused and 
stating the result of that analysis is evidence of the 
facts alleged in the certificate without proof of the sig-
nature or the official character of the person appearing 
to have signed the certificate; 

(f) a certificate of an analyst staling that the analyst 
has made an analysis of a sample of an alcohol stan-
dard that is identified in the certificate and intended 
for use with an approved instrument and that the 
sample of the standard analyzed by the analyst was 
found to be suitable for use with an approved instru-
ment, is evidence that the alcohol standard so identi-
fied is suitable for use with an approved instrument 
without proof of the signature or the official character 
of the person appearing to have signed the certificate; 

(f.1) the document printed out from an approved in-
strument and signed by a qualified technician who 
certifies it to be the printout produced by the ap-
proved instrument when it made the analysis of a 
sample of the accused's breath is evidence of the facts 
alleged in the document without proof of the signature 
or official character of the person appearing to have 
signed it; 

(g) where samples of the breath of the accused have 
been taken pursuant to a demand made under subsec-
tion 254(3), a certificate of a qualified technician stat-
ing 

(i) that the analysis of each of the samples has been 
made by means of an approved instrument operat-
ed by the technician and ascertained by the techni-
cian to be in proper working order by means of an 
alcohol standard, identified in the certificate, that is 
suitable for use with an approved instrument, 

(ii) the results of the analyses so made, and  

ou d'une autre substance corporelle de raccuse et indi-
quant le resultat de son analyse fait preuve des faits al-
legues dans le certificat sans qu'il soit necessaire de 
prouver rauthenticite de la signature ou la qualite offi-
cielle du signataire; 

f) le certificat d'un analyste declarant qu'il a effectue 
une analyse d'un echantillon d'un alcool type identifie 
dans le certificat et concu pour 'etre utilise avec un al-
cootest approuve, et qu'il s'est revile que rechantillon 
analyse par lui convenait bien pour ]'utilisation avec 
un alcootest approuve, fait foi de ce que ]'alcool type 
ainsi identifie est convenable pour utilisation avec un 
alcootest approuve, sans qu'il soit necessaire de prou-
ver la signature ou la qualite officielle du signataire; 

f.1) le document imprime par ralcootest approuve ou 
figurent les operations effectuees par celui-ci et qui en 
demontre le bon fonctionnement lors de ranalyse des 
echantillons de l'haleine de raccuse, sign et certifie 
comme tel par le technicien qualifie, fait preuve des 
faits qui y sont allegues sans qu'il soit necessaire de 
prouver rauthenticite de la signature ou la qualite offi-
cielle du signataire; 

g} lorsque des echantillons de 1'haleine de raccuse ont 
ete preleves conformement a une demande faite en 
vertu du paragraphe 254(3), le certificat d'un techni-
cien qualifie fait preuve des faits allegues dans le certi-
ficat sans qu'il soit necessaire de prouver la signature 
ou la qualite officielle du signataire, si le certificat du 
technicien qualifie contient 

(i) la mention que ]'analyse de chacun des echan-
tillons a ete faite a l'aide d'un alcootest approuve, 
manipule par lui et dont it s'est assure du bon fonc-
tionnement au moyen d'un alcool type identifie 
dans le certificat, comme se pretant Bien a ]'utilisa-
tion avec cet alcootest approuve, 

(ii) la mention des resultats des analyses ainsi 
faites, 

(iii) la mention, dans le cas ou it a lui-mime prele-
ye les echantillons 

(A) [Abroge avant d'entrer en vigueur, 2008, ch. 
20, art. 3] 

(B) du temps et du lieu on chaque echantillon et 
un specimen quelconque mentionne dans la divi-
sion (A) ont ete preleves, 

(C) que chaque echantillon a ete recu directe-
ment de raccuse dans un contenant approuve ou 
dans un alcootest approuve, manipule par lui; 
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(iii) if the samples were taken by the technician, 

(A) [Repealed before coming into force, 2008, c. 
20, s. 3] 

(B) the time when and place where each sample 
and any specimen described in clause (A) was 
taken, and 

(C) that each sample was received from the ac-
cused directly into an approved container or into 
an approved instrument operated by the techni-
cian, 

is evidence of the facts alleged in the certificate with-
out proof of the signature or the official character of 
the person appearing to have signed the certificate; 

(h) if a sample of the accused's blood has been taken 
under subsection 254(3) or (3.4) or section 256 or with 
the accused's consent, 

(i) a certificate of a qualified medical practitioner 
stating that 

(A) they took the sample and before the sample 
was taken they were of the opinion that taking it 
would not endanger the accused's life or health 
and, in the case of a demand made under section 
256, that by reason of any physical or mental 
condition of the accused that resulted from the 
consumption of alcohol or a drug, the accident or 
any other occurrence related to or resulting from 
the accident, the accused was unable to consent 
to the taking of the sample, 

(B) at the time the sample was taken, an addi-
tional sample of the Mood of the accused was 
taken to permit analysis of one of the samples to 
be made by or on behalf of the accused, 

(C) the time when and place where both samples 
referred to in clause (B) were taken, and 

(D) both samples referred to in clause (B) were 
received from the accused directly into, or placed 
directly into, approved containers that were sub-
sequently sealed and that are identified in the 
certificate, 

(i) a certificate of a qualified medical practitioner 
stating that the medical practitioner caused the 
sample to be taken by a qualified technician under 
his direction and that before the sample was taken 
the qualified medical practitioner was of the opin-
ion referred to in clause (i)(A), or 

h) lorsque les echantillons du sang de ]'accuse ont ete 
preleves en vertu des paragraphes 254(3) ou (3.4) ou 
de l'article 256 ou preleves avec le consenternent de 
l'accuse, un certificat d'un medecin ou d'un technicien 
qualifies fait preuve des faits allegues dans le certificat 
sans qu'il soit necessaire de prouver l'authenticite de 
la signature ou la qualite officielle du signataire dans 
l'un ou l'autre des cas suivants : 

(i) le certificat du medecin qualifie contient : 

(A) la mention qu'il a lui-merne preleve les 
echantillons et que, avant de les prelever, it etait 
d'avis que ces derniers ne mettraient pas en dan-
ger la vie ou la sante de l'accuse et, dans le cas 
d'un ordre donne en vertu de l'article 256, que 
raccuse etait incapable de donner un consente-
ment au prelevernent de son sang a cause de Fe-
tat physique ou psychologique dans lequel it se 
trouvait en raison de l'absorption d'alcool ou de 
drogue, de l'accident ou de tout evenement de-
coulant de l'accident ou lie a celui-ci, 

(B) la mention qu'au moment du prelevement de 
l'echantillon, un autre echantillon du sang de 
l'accuse a ete preleve pour en permettre une ana-
lyse a la demande de celui-ci, 

IC) Ia mention du temps et du lieu ou les echan-
tillons mentionnes a la division (B) ont ete prele-
ves, 

(D) la mention que les echantillons mentionnes 
a la division (B) ont ete recus directement de 
l'accuse ou ont ete places directement dans des 
contenants approuves, scelles et identifies dans 
le certificat, 

(ii) le certificat du medecin qualifie enonce qu'il a 
fait prelever les echantillons par un technicien qua-
lifie sous sa direction et qu'il etait de l'avis mention-
ne a la division (i)(A), 

(iii) le certificat du technicien qualifie enonce les 
faits mentionnes aux divisions (i)(B) a (D) et qu'il a 
preleve les echantillons; 

i) le certificat de l'analyste declarant qu'il a effectue 
une analyse d'un echantillon du sang de l'accuse pre-
sent dans un contenant approuve., scale et identifie 
dans le certificat, indiquant le moment, le lieu de 1'a-
nalyse et le resultat de celle-ci fait foi des faits &lances 
dans le certificat sans qu'il soit necessaire de prouver 
l'authenticite de la signature ou la qualite officielle du 
signataire. 
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(iii) a certificate of a qualified technician stating 
that the technician took the sample and the facts re-
ferred to in clauses (i)(B) to (D) 

is evidence of the facts alleged in the certificate with-
out proof of the signature or official character of the 
person appearing to have signed the certificate; and 

(i) a certificate of an analyst stating that the analyst 
has made an analysis of a sample of the blood of the 
accused that was contained in a sealed approved con-
tainer identified in the certificate, the date on which 
and place where the sample was analyzed and the re-
sult of that analysis is evidence of the facts alleged in 
the certificate without proof of the signature or official 
character of the person appearing to have signed it. 

Evidence of failure to give sample 

(2) Unless a person is required to give a sample of a bod-
ily substance under paragraph 254(2)(b) or subsection 
254(3), (3.3) or (3.4), evidence that they failed or refused 
to give a sample for analysis for the purposes of this sec-
tion or that a sample was not taken is not admissible and 
the failure, refusal or fact that a sample was not taken 
shall not be the subject of comment by any person in the 
proceedings. 

Evidence of failure to comply with demand 

(3) In any proceedings under subsection 255(1) in re-
spect of an offence committed under paragraph 253(1)(a) 
or in any proceedings under subsection 255(2) or (3), evi-
dence that the accused, without reasonable excuse, failed 
or refused to comply with a demand made under section 
254 is admissible and the court may draw an inference 
adverse to the accused from that evidence. 

Release of sample for analysis 

(4) If, at the time a sample of an accused's blood is taken, 
an additional sample is taken and retained, a judge of a 
superior court of criminal jurisdiction or a court of crimi-
nal jurisdiction shall, on the summary application of the 
accused made within six months after the day on which 
the samples were taken, order the release of one of the 
samples for the purpose of examination or analysis, sub-
ject to any terms that appear to be necessary or desirable 
to ensure that the sample is safeguarded and preserved 
for use in any proceedings in respect of which it was tak-
en. 

Testing of blood for concentration of a drug 

(5) A sample of an accused's blood taken under subsec-
tion 254(3) or section 256 or with the accused's consent 
for the purpose of analysis to determine the concentra-
tion, if any, of alcohol in the blood may be tested to 
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Preuve de ]'omission de fournir un echantillon 

(2) Sauf si une personne est tenue de fournir un echan-
tillon d'une substance corporelle aux termes de l'alinea 
254(2)b) ou des paragraphes 254(3), (3.3) ou (3.4), la 
preuve qu'elle a omis ou refuse de fournir pour analyse 
un echantillon pour ('application du present article, ou 
que rechantillon n'a pas ete preleve, n'est pas admissible; 
de plus, ]'omission ou le refus ou le fait qu'un echantillon 
n'a pas ete preleve ne saurait faire l'objet de commen-
taires par qui que ce soft au tours des procedures. 

Preuve de ('omission d'obtemperer a un ordre 

(3) Dans toute poursuite engage en vertu du paragraphe 
255(1) a l'egard d'une infraction preuve a l'alinea 253(1)a) 
ou en vertu des paragraphes 255(2) ou (3), la preuve que 
l'accuse a, sans excuse raisonnable, omis ou refuse d'ob-
temperer a un ordre qui lui a ete donne en vertu de Par-
ticle 254 est admissible et le tribunal peut en tirer une 
conclusion &favorable a l'accuse. 

Accessibilita au specimen pour analyse 

(4) Si, au moment du prelevement de l'echantillon du 
sang de l'accuse, un echantillon supplementaire de celui-
ci a ete prix et garde, un juge d'une cour superieure de ju-
ridiction criminelle ou d'une cour de juridiction crimi-
nelle peut, sur demande sommaire de l'accuse presentee 
dans les six mois du prelevement, ordonner qu'un speci-
men de son sang lui soit remis pour examen ou analyse. 
L'ordonnance peut etre assortie des conditions estimees 
necessaires ou souhaitables pour assurer la conservation 
du specimen et sa disponibilite lors des procedures en 
vue desquelles it a ete preleve. 

Analyse du sang pour deceler des drogues 

(5) Un echantillon de sang d'un accuse preleve pour de-
terminer son alcoolemie en vertu du paragraphe 254(3) 
ou de 1'article 256 ou avec le consentement de ]'accuse 
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determine the concentration, if any, of a drug in the 
blood. 

Attendance and right to cross-examine 

(6) A party against whom a certificate described in para-
graph (1)(e), (f), (11), (g), (h) or (i) is produced may, with 
leave of the court, require the attendance of the qualified 
medical practitioner, analyst or qualified technician, as 
the case may be, for the purposes of cross-examination. 

Notice of intention to produce certificate 

(7) No certificate shall be received in evidence pursuant 
to paragraph (1)(e), (f), (g), (h) or (i) unless the party in-
tending to produce it has, before the trial, given to the 
other party reasonable notice of his intention and a copy 
of the certificate. 
ks., 1985, c. C-46, s. 258; R.S., 1986, c. 27 (1st Supp.), s. 36, c. 32 (4th Supp.), s. 61; 
1992, c. 1, s. 60(F); 1994, c. 44, s. 14(E); 1997, c, 18, s. 10; 2908, c. 6, s. 24. 

Unauthorized use of bodily substance 

258.1 (1) Subject to subsections 258(4) and (5) and sub-
section (3), no person shall use a bodily substance taken 
under paragraph 254(2)(b), subsection 254(3), (3.3) or 
(3.4) or section 256 or with the consent of the person 
from whom it was taken after a request by a peace officer 
or medical samples that are provided by consent and 
subsequently seized under a warrant, except for the pur-
pose of an analysis that is referred to in that provision or 
for which the consent is given. 

Unauthorized use or disclosure of results 

(2) Subject to subsections (3) and (4), no person shall 
use, disclose or allow the disclosure of the results of 
physical coordination tests under paragraph 254(2)(a), 
the results of an evaluation under subsection 254(3.1), 
the results of the analysis of a bodily substance taken un-
der paragraph 254(2)(b), subsection 254(3), (3.3) or (3.4) 
or section 256 or with the consent of the person from 
whom it was taken after a request by a peace officer, or 
the results of the analysis of medical samples that are 
provided by consent and subsequently seized under a 
warrant, except 

(a) in the course of an investigation of, or in a pro-
ceeding for, an offence under any of sections 220, 221, 
236 and 249 to 255, an offence under Part I of the 
Aeronautics Act, or an offence under the Railway 
Safety Act in respect of a contravention of a rule or 
regulation made under that Act respecting the use of 
alcohol or a drug; or 

(b) for the purpose of the administration or enforce-
ment of the law of a province. 
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peut etre analyse afin de determiner la quantite de 
drogue dans son sang. 

Presence et droit de contre-interroger 

(6) Une partie contre qui est produit un certificat men-
tionne aux alineas (1)e), f), f.1), g), h) ou i) peut, avec 
l'autorisation du tribunal, exiger la presence de Yana-
lyste, du technicien qualifie ou du medecin qualifie, selon 
le cas, pour contre-interrogatoire. 

Avis de l'intention de produire le certificat 

(7) Aucun certificat ne peut etre recu en preuve en 
conformite avec l'alinea (1)e), f), g), h) ou i), a moins que 
la partie qui a l'intention de le produire n'ait, avant k 
proces, donne a l'autre partie un avis raisonnable de son 
intention et une copie du certificat. 
L.R. (1985), ch. C-46, art. 258; L.R. #1985), ch. 27 (1er suppl.), art. 36, oh. 32 (4e Baugh), 
art. 61; 1992, ch. 1, art. 60(F); 1994, ch. 44, art. 14(A); 1997, ch. 18, art. 10; 2008, ch. 6, 
art. 24. 

Utilisation des substances 

258.1 (1) Sous reserve des paragraphes 258(4) et (5) et 
du paragraphe (3), it est interdit d'utiliser les substances 
corporelles prelevees sur une personne en vertu de l'ali- 
nea des paragraphes 254(3), (3.3) ou (3.4) ou de 
Particle 256 ou prelevees avec son consentement a la de-
mande d'un agent de la paix ou les echantillons medicaux 
preleves avec son consentement et subsequemment saisis 
en vertu d'un mandat a d'autres fins que pour les ana-
lyses qui y sont prevues ou pour lesquelles elle a consen-
ti. 

Utilisation des resultats 

(2) Sous reserve des paragraphes (3) et (4), it est interdit 
d'utiliser, ou de communiquer ou de laisser communi-
quer, les resultats des epreuves de coordination des mou-
vements effectuees en vertu de l'alinea 254(2)a), les resul-
tats de l'evaluation effectuee en vertu du paragraphe 
254(3.1), les resultats de Panalyse de substances corpo-
relles prelevees sur une personne en vertu de Palinea 
254(2)b), des paragraphes 254(3), (3.3) ou (3.4) ou de Par-
ticle 256 ou prelevees avec son consentement a la de-
mande d'un agent de la paix ou les resultats de l'analyse 
des echantillons medicaux preleves avec son consente-
ment et subsequemment saisis en vertu d'un mandat, 
sauf : 

a) dans le cadre de l'enquete relative a une infraction 
prevue soit a l'un des articles 220, 221, 236 et 249 a 255, 
soit a la partie I de la Loi stir l'aeronautique, soit a la 
Loi sur la securite ferroviaire pour violation des 
reg,les ou reglements concernant la consommation 
d'alcool ou de drogue, ou lors de poursuites intentees 
a l'egard d'une telle infraction; 
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b) en vue de ]'application ou du controle d'application 
d'une loi provinciale. 

Exception 

(3) Subsections (1) and (2) do not apply to persons who 
for medical purposes use samples or use or disclose the 
results of tests, taken for medical purposes, that are sub-
sequently seized under a warrant. 

Exception 

(4) The results of physical coordination tests, an evalua-
tion or an analysis referred to in subsection (2) may be 
disclosed to the person to whom they relate, and may be 
disclosed to any other person if the results are made 
anonymous and the disclosure is made for statistical or 
other research purposes. 

Offence 

(5) Every person who contravenes subsection (1) or (2) is 
guilty of an offence punishable on summary conviction. 
2008, c. 6, s. 25. 

Mandatory order of prohibition 

259 (1) When an offender is convicted of an offence 
committed under section 253 or 254 or this section or dis-
charged under section 730 of an offence committed under 
section 253 and, at the time the offence was committed 
or, in the case of an offence committed under section 254, 
within the three hours preceding that time, was operating 
or had the care or control of a motor vehicle, vessel or 
aircraft or of railway equipment or was assisting in the 
operation of an aircraft or of railway equipment, the 
court that sentences the offender shall, in addition to any 
other punishment that may be imposed for that offence, 
make an order prohibiting the offender from operating a 
motor vehicle on any street, road, highway or other pub-
lic place, or from operating a vessel or an aircraft or rail-
way equipment, as the case may be, 

(a) for a first offence, during a period of not more 
than three years plus any period to which the offender 
is sentenced to imprisonment, and not less than one 
year; 

(b) for a second offence, during a period of not more 
than five years plus any period to which the offender is 
sentenced to imprisonment, and not less than two 
years; and 

(c) for each subsequent offence, during a period of not 
less than three years plus any period to which the of 
fender is sentenced to imprisonment. 

Exception 

(3) Les paragraphes (1) et (2) ne s'appliquent pas aux 
personnes qui, a des fins medicales, utilisent des echan-
tillons, ou utilisent ou communiquent des resultats d'a-
nalyses effectuees a des fins medicales, qui sont subs& 
quemment saisis en vertu d'un mandat. 

Exception 

(4) Les resultats des epreuves, de l'evaluation ou de l'a-
nalyse mentionnees au paragraphe (2) peuvent etre com-
muniqués a la personne en cause et, s'ils sont &person-
nalises, a toute autre personne a des fins de recherche ou 
statistique. 

Infraction 

15) Quiconque contrevient aux paragraphes (1) ou (2) est 
coupable d'une infraction punissable sur declaration de 
culpabilite par procedure sommaire. 
2008, ch. 6, art. 25. 

Ordonnance d'interdiction obligatoire 

259 (1) Lorsqu'un contrevenant est declare coupable 
d'une infraction prevue aux articles 253 ou 254 ou au pre-
sent article ou absous sous le regime de Particle 730 d'une 
infraction prevue a Particle 253 et qu'au moment de l'in-
fraction, ou dans les trois heures qui la precedent dans le 
cas d'une infraction prevue a l'article 254, il conduisait ou 
avait la garde ou le contrOle d'un vehicule a moteur, d'un 
bateau, d'un aeronef ou de materiel ferroviaire, ou aidait 
A la conduite d'un aeronef ou de materiel ferroviaire, le 
tribunal qui lui inflige une peine doit, en plus de toute 
autre peine applicable a cette infraction, rendre une or-
donnance lui interdisant de conduire un vehicule a mo-
teur dans une rue, sur un chemin ou une grande route ou 
dans tout autre lieu public, un bateau, un aeronef ou du 
materiel ferroviaire 

a) pour une premiere infraction, durant une periode 
minimale d'un an et maximale de trois ans, en plus de 
la periode d'emprisonnement a laquelle il est condam-
ne; 

b) pour une deuxieme infraction, durant une periode 
minimale de deux ans et maximale de cinq ans, en 
plus de la periode d'emprisonnement a laquelle il est 
condamne; 

c) pour chaque infraction subsequente, durant une 
periode minimale de trois ans, en plus de la periode 
d'emprisonnement a laquelle il est condamne. 
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