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PART I: OVERVIEW AND STATEMENT OF THE FACTS 

1. In 1969, Parliament dramatically changed the law with respect to impaired driving. It 

shifted from a scheme premised on voluntary compliance to one that mandated compulsory 

breath testing.  Under the threat of criminal prosecution individuals were required to participate 

in the creation of self-incriminatory evidence by providing breath samples.  This extraordinary 

scheme also created presumptions designed to assist the Crown in bridging evidentiary gaps. 

2. When Parliament granted the police and the Crown these powerful investigative and 

prosecutorial tools, it struck a balance by also including a number of procedural protections,  

including limits on the state’s right to demand breath samples.  A peace officer’s authority to 

interfere with a motorist’s liberty by way of a breath demand made under now-s. 254(3) is 

circumscribed by the “reasonable grounds to believe” (referred to as “reasonable grounds”) 

requirement.  Parliament also provided that the presumptions, now contained in ss. 258(1)(c) and 

(g), were only available where samples of breath were “taken pursuant to a demand made under 

[now s. 254(3)].” 

3. The central issue in this appeal involves this Court’s decision in R. v. Rilling,1 which held 

that the absence of “reasonable grounds” to make a breath demand was not relevant to reliance 

on the presumptions.  In the forty years since, this ruling has been the subject of repeated 

challenges with most lower courts ruling that any question about the requisite grounds for the 

demand is an issue exclusively within the purview of ss. 8 and 24(2) of the Charter.  However, 

shifting that question solely to the Charter side-steps the real concerns about the correctness of 

Rilling and about the proper interpretation of ss. 254(3), 258(1)(c) and (g) in light of the 

jurisprudence which has developed since Rilling.  Respectfully, the Rilling majority’s conclusion 

was incorrect and this Court should overrule it.  It is submitted that the dissenting opinion of 

Spence J. was correct: the statutory requirement of “reasonable grounds” in s. 254(3) is a 

precondition to the Crown’s reliance on the presumptions in ss. 258(1)(c) and (g). 

4. The Criminal Lawyers’ Association of Ontario (“the CLA”) makes no submissions on the 

facts of this appeal.  

                                                 
1 R. v. Rilling, [1976] 2 S.C.R. 183 [Appellant’s Book of Authorities (“ABA” Tab 22].  
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PART II: POSITION ON QUESTIONS IN ISSUE 

5. The CLA approaches its submissions by answering one of this appeal’s issues, as framed 

by the Respondent, in the affirmative: compliance with the statutory condition of “reasonable 

grounds” for demanding breath samples under s. 254(3) is a precondition to reliance on the 

presumptions in ss. 258(1)(c) and (g).   In particular, the CLA argues as follows: 

1. There are compelling reasons to overrule Rilling: 

a. The reasoning by which the result was reached has been undermined by subsequent 
cases.  

b. Application of basic principles of statutory interpretation leads to the conclusion that 
the “reasonable grounds” requirement in s. 254(3) is required for reliance on the 
presumptions in ss. 258(1)(c) and (g).  

c. Rilling’s application operates irrationally and unfairly as it goes against the principle 
that a person should not be penalized for compliance with an officer’s demands by 
treating compliance as a waiver of rights or agreement to be subject to unlawful 
interference.  

2. Overruling Rilling will not promote “trial by ambush.” There is no evidence in the record 
to suggest that overruling Rilling will “cripple the administration of justice,” or engender 
significant additional trial time and inefficiencies.  

PART III: STATEMENT OF ARUGMENT 

1. There are Compelling Reasons to Overrule Rilling 

6. The time has come to overrule Rilling. In so arguing, the CLA acknowledges that 

departing from precedent is not a step to be undertaken lightly.  Rather, the Court must be 

satisfied based on compelling reasons that the past precedent was wrongly decided and should be 

overruled.2  This is especially so when the precedent is recent and represents the considered 

views of firm majorities.3  However, in this appeal, neither of those latter two factors apply. The 

forty-year-old majority reasoning in Rilling is brief and lacks comprehensive analysis. In 

essence, the narrow 5-3 majority simply adopted the conclusion of the Appellate Division of the 

                                                 
2 R. v. Henry, 2005 SCC 76 at para. 44 [Book of Authorities (“BA”) Tab 13]; Fraser v. Ontario (Attorney 
General), 2011 SCC 20 at para. 56 [BA Tab 3]; Canada v. Craig, 2012 SCC 43 at paras. 28-30 [BA Tab 
1].   
3 Fraser v. Ontario (Attorney General), ibid. at para. 57 [BA Tab 3]. 
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Supreme Court of Alberta, which, in turn, had adopted the views expressed in three prior 

appellate cases: R. v. Showell,4 R. v. Flegel5 and R. v. Orchard.6 

     A. Rilling Has Been Undermined by Subsequent Cases  

7. In the four decades since Rilling, this Court’s jurisprudence has overruled key 

underpinnings of the three lower court appellate decisions relied upon by the Appellate Division 

of the Supreme Court of Alberta.  As recognized by Dickson C.J., writing in dissent in R. v. 

Bernard: “where the holding of a case has been ‘attenuated’ by subsequent decisions, it may be 

appropriate to overrule that earlier decision.”7  

i. “Reasonable Grounds” is a Statutory Precondition for a s. 254(3) Demand 

8. In Showell, Haines J. held that the trial judge erred in ruling that the certificate of the 

qualified technician (referred to as “certificate”) under what is now s. 258(1)(g) was inadmissible 

because the officer lacked “reasonable grounds” for the demand.  Central to Haines J.’s decision 

was the conclusion that the “reasonable grounds” requirement “is not an ingredient” of a demand 

in what is now s. 254(3).8  This conclusion is inconsistent with later decisions of this Court. 

Since 1995 this Court has consistently held that the existence of “reasonable grounds” is a 

required statutory precondition for such a demand.9  This jurisprudence illustrates that Showell’s 

reasoning is no longer correct. 

ii. The Lack of “Reasonable Grounds” is not a “Reasonable Excuse” to a Charge of 
Refusal  

9. Showell, Flegel and Orchard all held, to varying degrees, that the lack of “reasonable 

grounds” for a demand was a “reasonable excuse” to a charge under what is now s. 254(5). They 

therefore concluded that the existence of “reasonable grounds” was irrelevant to the Crown’s 

                                                 
4 (1971), 4 C.C.C. (2d) 252 (ONHC) [BA Tab 23]. 
5 (1971), 5 C.C.C. (2d) 155 (SKQB) [BA Tab 9]. 
6 (1970), 13 C.R.N.W. 95 (SKDC) [BA Tab 18]. 
7 R. v. Bernard, [1988] 2 S.C.R. 833 at 855-856 [BA Tab 5]. 
8 Showell, supra note 4 at para. 13 [emphasis added] [BA Tab 23].  
9 R. v. Bernshaw, [1995] 1 S.C.R. 254 at paras. 51 and 96 [Respondent’s Book of Authorities (“RBA”)]; 
R. v. Shepherd, 2009 SCC 35 at para. 13 [BA Tab 22]; R. v. St-Onge Lamoureux, 2012 SCC 57 per 
Justice Cromwell (dissenting in part) at paras. 108-109 [BA Tab 24]. In R. v. Knox, [1996] 3 S.C.R. 199 
at para. 11 [BA Tab 14], this Court came to the same conclusion with respect to a blood demand under s. 
254(3) of the Criminal Code. 
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ability to rely on the presumptions in ss. 258(1)(c) and (g). However, subsequent decisions have 

firmly established that this first premise is wrong: “reasonable grounds” falls squarely within the 

requirements of a s. 254(3) demand, while a “reasonable excuse” under s. 254(5) refers to 

matters which stand outside of the requirements of a demand (for example, a physical inability to 

comply).10  As a result, subsequent jurisprudence has made clear that the reason an accused who 

refuses a demand made without the requisite grounds cannot be convicted of the offence of 

refusing is because the demand itself was not valid and not because that accused had a 

“reasonable excuse”.11  

10. The distinction between whether the requisite grounds operate within or outside of the 

requirements of the demand (the difference between the current state of law and the approach 

taken by the Rilling authorities) is important because it illustrates another problem with Rilling.  

The antiquated classification of the lack of “reasonable grounds” as a “reasonable excuse” led to 

the erroneous conclusion that this legislative requirement for a demand was included to remedy 

abusive state conduct only within the context of the offence of refusing. 

11. This erroneous conclusion was based on a failure to understand the significance of, and 

the reasons for, the statutory requirement of “reasonable grounds” in now-s. 254(3).  By wrongly 

focusing only on the relationship between the lack of “reasonable grounds” and a “reasonable 

excuse,” the pre-Rilling courts did not properly consider the clear statutory relationship between 

the “reasonable grounds” requirement in the demand and the availability of the evidentiary 

shortcuts in what are now ss. 258(1)(c) and (g).   

B. Statutory Interpretation Reveals that “Reasonable Grounds” are Required for 
Reliance on the Presumptions 

12. At the heart of this appeal is the issue of whether the statutory requirement of “reasonable 

grounds” in s. 254(3) is a precondition to the Crown’s reliance on the presumptions in ss. 

258(1)(c) and (g).  That issue ultimately turns on what the phrase “taken pursuant to a demand 

made under subsection 254(3)” as set out in the opening words of those subsections actually 
                                                 
10 See R. v. Taraschuk (1973), 12 C.C.C. (2d) 161 (ONCA) at paras. 10-12, aff’d, [1977] 1 S.C.R. 385 
[BA Tab 25].  
11 R. v. MacDonald (1974), 22 C.C.C. (2d) 350 (NSCA) at para. 35 [BA Tab 17]. See by analogy R. v. 
Green, [1992] 1 S.C.R. 614 at 617 [BA Tab 11]; R. v. Grant, [1991] 3 S.C.R. 139 at 149-150 [BA Tab 
10].  
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means.  The CLA submits that the interpretation suggested by the majority in Rilling is 

inconsistent with the modern day approach to statutory interpretation, which requires reading the 

words of the provision in their entire context and according to their grammatical and ordinary 

sense, harmoniously with the scheme and object of the Act and the intention of Parliament.12  

13. The ordinary meaning of the phrase “pursuant to” is “in compliance with; in accordance 

with; under,” “as authorized by, under,” and “in carrying out.”13 As confirmed by this Court in 

Minister of National Revenue v. Armstrong, the term “pursuant to” is to be applied 

restrictively.14 There, the Court (in concurring reasons) granted an appeal from the interpretation 

of s. 11(i)(j) of the Income Tax Act that held that a sum paid by a husband, to a wife, in 

settlement of all payments due or to become due under a decree nisi, was paid “pursuant to a 

decree, order or judgment…”  In allowing the appeal, the Court held that the term “pursuant to” 

imposes the need for strict compliance with the section:15  

[t]he test is whether [the sum] was paid in pursuance of a decree, order or judgment and 
not whether it was paid by reason of a legal obligation imposed or undertaken. 

14. It is submitted that the term “pursuant to” in ss. 258(1)(c) and (g) requires that the breath 

sample be taken in pursuance of a s. 254(3) demand, not by reason of any request by a peace 

officer for a sample of breath.  Put differently, the use of the more restrictive phrase “pursuant 

to” reflects Parliament’s intention to restrict the circumstances where the presumptions in ss. 

258(1)(c) and (g) can be relied upon to where a s. 254(3) demand has been made. This 

interpretation is also confirmed by Parliament’s choice to include the language “a demand made 

under [s. 254(3)]” rather than simply reference to “a demand.” As discussed above, this Court 

has confirmed that “reasonable grounds” is a statutory precondition for a demand under s. 

254(3).  Since “reasonable grounds” is a core component of a s. 254(3) demand, “reasonable 

grounds” also logically forms a core component of the samples of breath being “taken pursuant 

                                                 
12 Re: Rizzo & Rizzo Shoes Ltd., [1998] 1 S.C.R. 27 at para. 21 [BA Tab 28].  
13 Black’s Law Dictionary, 10th ed., s.v. “pursuant to.” [BA Tab 29]. 
14 [1956] S.C.R. 446 at 447 [BA Tab 4]. See also Farm Credit Corp. v. Corriveau (1993), 110 Sask. R. 
127 (Q.B.) at para. 32 [BA Tab 2].  
15 Ibid. [emphasis added]. 
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to a demand made under subsection 254(3),” such that the absence of “reasonable grounds” 

prevents the Crown from relying on the presumptions in ss. 258(1)(c) and (g).16   

15. This interpretation of the phrase “taken pursuant to a demand made under [s. 254(3)]” fits 

harmoniously with the scheme and object of the “over 80” provisions. It is well-established that a 

legislative provision should not be interpreted so as to render it mere surplusage.17. The 

Respondent argues that the statutory reference to s. 254(3) in the opening words of ss. 258(1)(c) 

and (g) serve to identify the breath samples at issue, rather than import a requirement to the use 

of the statutory evidentiary shortcuts.18  The problem with this argument is that it ignores the 

initial construction of the scheme. In 1969 (when the “over 80” scheme was first introduced with 

the Criminal Law Amendment Act, 1968-1969) and in 1975 (when Rilling was decided) there 

was only one breath demand set out in the Criminal Code: the breath demand that is contained in 

now-s. 254(3).19  It was not until 1976 that the approved screening device (“ASD”) demand 

(now contained in s. 254(2)) was enacted.20  If the Respondent’s argument is to be accepted, this 

would mean that for the years before the introduction of the ASD, the phrase “pursuant to a 

demand made under [s. 254(3)]” was meaningless and that Parliament initially included it for no 

purpose.  

16. The CLA’s interpretation also makes sense in the context of the scheme’s history and the 

object sought to be achieved by Parliament. The substantial change from a voluntary to a 

compulsory scheme created legislation which stood as a clear exception to the general rule that a 

person suspected of committing a criminal offence is under no legal obligation to assist the 

police investigation. The scheme also provided the Crown with the significant benefit of two 

                                                 
16 This reasoning is consistent with the dissenting opinion of Spence J. in Rilling [ABA Tab 22].  See also 
R. v. Hogan, [1975] 2 S.C.R. 574, where Laskin J. (as he then was), writing in dissent, held: “[s]trictly 
speaking, if the demand is made in conformity with [now s. 254(3)] this satisfies [now s. 258(1)(c) and 
(g)]”: at 558 [BA Tab 14]. 
17 See e.g. R. v. Proulx, 2000 SCC 5 at para. 28 [BA Tab 21].  
18 Factum of the Respondent at para. 61.  
19 At the time, the breath sample demand was set out in s. 223(1). 
20  Section 234.1 (the first ASD demand provision) was enacted by s. 15 of the Criminal Law Amendment 
Act, 1975, S.C. 1974-75-76, c. 93 (assented to on March 30, 1976).  Prior to March 30, 1976, the Criminal 
Code did not authorize roadside breath testing by way of an ASD demand.  
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statutorily created legal presumptions in ss. 258(1)(c) and (g), which were designed to help make 

it easier to prove an accused’s guilt.   

17. However, in granting the state these investigative and prosecutorial tools, Parliament also 

provided a number of necessary protections for individuals, which placed strict limits on 

recourse to the new extraordinary powers. These limits included the requirement of “reasonable 

grounds” to authorize a demand made under now-s. 254(3).  In enacting these protective 

provisions, Parliament expressly provided that the Crown could only obtain the benefit of the 

scheme (reliance on the presumptions in ss. 258(1)(c) and (g)) if peace officers acted within its 

strict requirements when dealing with motorists.  Put differently, if samples are not taken 

pursuant to a breath demand made under s. 254(3), the section is not applicable and the 

presumptions are not available.   

18. Finally, the Respondent’s argument that only preconditions which relate to the reliability 

and integrity of the breath samples are required for recourse to the presumptions should be 

rejected. This argument that the s. 254(3) “reasonable grounds” requirement “simply do not 

overlap” with the presumptions in ss. 258(1)(c) and (g) ignores the well-established law that a s. 

254(3) demand, one which has nothing to do with the scientific reliability of the breath samples, 

is a condition precedent to recourse to the presumptions in ss. 258(1)(c) and (g).21   

C. Rilling Operates Irrationally and Unfairly 

19. In Rilling, the majority endorsed the conclusion that “[t]he motive which actuates a peace 

officer in making a demand under [now s. 254(3)] is not a relevant consideration when the 

demand has been acceded to.”22  In doing so, the majority created what can only be seen as an 

unjust anomaly for accused persons who wish to challenge the validity of a peace officer’s 

interference with their liberty. The accused who complies with the demand is penalized by being 

prevented from later challenging the officer’s lack of statutory authority for that demand. Only 

the accused who refuses (in essence, who obstructs the investigation) can avail themselves of a 

challenge to the validity of the peace officer’s behaviour.  Where the officer has acted without 

                                                 
21 See e.g R. v. Hall (1981), 57 C.C.C. (2d) 305 (ABCA) at paras. 5-10 [BA Tab 12]. See also R. v. 
Waisanen, 2015 ONSC 5823 at paras. 18-19 [BA Tab 27]; R. v. Humphrey (1977), 38 C.C.C. (2d) 148 
(ONCA) [BA Tab 15]; R. v. Pickles (1973), 11 C.C.C. (2d) 210 (ONCA) at paras. 11-13 [BA Tab 19]. 
22 Rilling, supra note 1 at 198 [emphasis added] [ABA Tab 22].  
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the requisite grounds, the non-complaint accused will be rewarded for their obstruction of the 

investigation. 

20. This reasoning is completely contrary to this Court’s subsequent pronouncement that it is 

unfair to prevent an accused from arguing that the police acted outside the scope of their powers, 

simply because the individual complied with a police demand.  Such an approach runs afoul to 

the principle articulated in R. v. Dedman that a person should not be penalized for compliance 

with an officer’s demands by treating compliance as a waiver of rights or agreement to be subject 

to unlawful police interference.23  The importance of this fundamental principle cannot be 

understated, especially in circumstances where this Court has recognized that most people are 

not aware of the precise legal limits of police authority. In most situations, the reasonable person 

will likely err on the side of caution, assume that the police have lawful authority and comply 

with the demand.24 Respectfully, to the extent that cases such as R. v. Charette stand for the 

proposition that, in the absence of a Charter motion, once an accused has acceded to a demand 

the existence of “reasonable grounds” should be immaterial, their reasoning is in conflict with 

this Court’s decision in Dedman (which was a non-Charter case).25 

2. The Practical Impact on Trials  

21. The Respondent argues that overturning Rilling will have a catastrophic effect on the 

administration of justice and promote “trial by ambush.” The Respondent further submits that 

reversing Rilling will require the Crown, in virtually every “over 80” case, to proceed as though 

the presumptions did not exist. Crowns will need to call additional evidence out of fear that a 

court may otherwise find that the police did not have “reasonable grounds” for the breath 

demand and thereby “automatically acquit” the accused.  There are three flaws to these 

arguments. 

22. First, overruling Rilling will not promote “trial by ambush.” Rather, ruling that 

“reasonable grounds” is a precondition to reliance on the presumptions in ss. 258(1)(c) and (g) 

will simply place “reasonable grounds” on equal footing with the other preconditions that the 

Crown must already prove to rely on the presumptions.  In other words, if Rilling is overruled, 
                                                 
23 R. v. Dedman, [1985] 2 S.C.R. 2 at 29 [RBA].  
24 R. v. Therens, [1985] 1 S.C.R. 613 at 643-644 [BA Tab 26]. 
25 See R.  v. Charette, 2009 ONCA 301 at para. 48 [ABA Tab 5]. 
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the Crown will be aware of its obligation to prove the statutory precondition of the requisite 

grounds in the same manner that it currently has an obligation to prove the other statutory 

preconditions.26   

23. Furthermore, the concept of a defence “ambush” should be a practical impossibility in 

today’s criminal procedure framework, which has changed significantly since the days of Rilling. 

Now, the existence of disclosure, the process of charge screening, and the implementation of 

mandatory Crown (and often judicial) pre-trials ensures that both sides are well-aware of a case’s 

issues prior to the day of trial.  These procedures enable the Crown to do in “over 80” cases what 

it does in all criminal cases, every day, all across the country: assess the strengths and 

weaknesses of its case, and well before the trial determine what evidence it will need to call to 

prove the offence. 

24. Second, an argument that overruling Rilling will result in automatic exclusions of 

evidence and automatic acquittals where the Crown has to rely on the presumptions to prove the 

offence respectfully misinterprets the issue in question before this Court. The Crown does not 

ever have to rely on the presumptions; failure to prove the requisite grounds does not render 

breath evidence inadmissible at common law.27  The presumptions in ss. 258(1)(c) and (g) do not 

deal with the admissibility of breath samples per se.28  Rather, the presumptions are only legal or 

evidentiary shortcuts designed to assist the Crown in bridging evidentiary gaps by dispensing 

with the need for viva voce evidence from the person who conducted the breath tests and expert 

evidence relating the results back to the time of the offence.29   

25. Finally, these arguments are based on the unproven assumption that the need for the 

Crown, in some cases, to rely on additional evidence where it has concerns about whether the 

officer had “reasonable grounds” for the demand will cripple the justice system.  There is 

                                                 
26 See ss. 258(1)(c)(ii)(iii)(iv) and ss. 258(1)(g)(i)(ii)(iii)(B)(C) along with the notice requirements for the 
certificate as set out in s. 258(7).   
27 R. v. Egger, [1993] 2 S.C.R. 451 at para. 40 [ABA Tab 9].  
28 This point is made clear by considering s. 258(1)(b), which contemplates that samples not taken under 
s. 254(3) may still be admissible: see R. v. Gale (1991), 65 C.C.C. (3d) (NLCA) [ABA Tab 13] and R. v. 
Cluney (1971), 5 C.C.C. (2d) 181 (Co. Ct.) at para. 3 [BA Tab 7].  
29 R. v. Deruelle, [1992] 2 S.C.R. 663 at para. 17 [BA Tab 8]; R. v. Prosper, [1994] 3 S.C.R. 236 at para. 
46 [BA Tab 20]; and R. v. St. Pierre, [1995] 1 S.C.R. 791 at paras. 54-55 [ABA Tab 24].  
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nothing in the record to demonstrate that doing so will consume an enormous amount of time or 

require additional resources beyond what currently occurs during “over 80” trials.   

26. It is clear that proving the officer had the necessary “reasonable grounds” to make the 

breath demand is not an onerous test.30 In Ontario, the Crown almost always calls the arresting 

officer (who is in the best position to articulate the basis for demand) to testify at 

trial.  Moreover, in some jurisdictions in Ontario, the Crown will frequently tender an expert’s 

toxicology report in the form of an affidavit, pursuant to s. 657.3 of the Criminal Code where it 

has concerns about proving compliance with the statutory requirements in s. 258(1)(c).  It is also 

common for the Crown in Ontario to call the qualified technician if there are deficiencies and/or 

errors in the certificate which could result in potential issues with proving compliance with the 

statutory requirements in s. 258(1)(g).  The Crown in Ontario will also call the qualified 

technician if it is not sure of its ability to prove compliance with the notice requirements for the 

certificate in s. 258(7).   

PART IV: SUBMISSIONS ON COSTS 

27. The CLA makes no submissions regarding costs. 

PART V: ORDER REQUESTED 

28. The CLA requests permission to present oral argument at the hearing of this appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 24th day of October, 2016 

 

 ______________________________________ 
Jonathan M. Rosenthal 

Adam Little 
Shannon S.W. O’Connor 

 
Counsel to the Intervener 

Criminal Lawyers’ Association (Ontario) 
 

                                                 
30 R. v. Bush, 2010 ONCA 554 at para. 46 [BA Tab 6].  
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