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PART I: OVERVIEW & POSITION 

1. This Reply of the Chippewas of the Thames First Nation (the "Appellant") responds 

primarily to the following interveners in this appeal: the Attorney General of Saskatchewan 

("Saskatchewan"), the Attorney General of Ontario ("Ontario") and Suncor Energy Marketing 

Inc. ("Suncor"). The Appellant generally agrees with the arguments advanced by the interveners 

Mississaugas of the New Credit First Nation ("MNCFN"), the Chiefs of Ontario ("COO") and 

Mohawk Council of Kahnawa:ke ("MCK"). Failure to address any particular intervener or 

argument should not be construed as agreement with that intervener or argument. 

2. Saskatchewan and Ontario take the position that the National Energy Board (the "Board") 

has implied jurisdiction to fully discharge the Crown's duty to consult under s. 58 of the National 

Energy Board Act (the NEB Act). 1 Saskatchewan further asserts that the duty to consult is, at its 

core, "a practical doctrine", which must reflect the need for government flexibility in meeting its 

consultation obligations. 2 

3. The interpretation of s. 58 of the NEB Act put forward by Saskatchewan and Ontario is 

inconsistent with the constitutional obligations of the Crown to Indigenous peoples. The notions 

of practicality and government flexibility should not displace established constitutional precepts 

and interpretive principles. A tribunal's authority to conduct consultation should not be 

determined by assessing whether its process is more expedient or cost-effective for the Crown or 

an industry proponent. 

4. Suncor takes no position on the issue of the Board's jurisdiction, but proposes a remedial 

framework for situations when the Crown's duty to consult "falls through the cracks". 3 Suncor 

argues that the impac~ of a proposed remedy on third parties should "weigh heavily" in the 

analysis, and suggests that the framework should focus on the "practical utility" of the remedy. 4 

5. Suncor's proposal lacks both precedent and authority. It also opposes any framework that 

would result in an order quashing an invalid decision, which the Appellant submits is required 

1 National Energy Board Act, RSC 1985, c N-7, s. 58 [NEB Act]. 
2 Intervener's Factum, Attorney General for Saskatchewan, para 4, 10-28. 
3 Chippewas of the Thames First Nation v Enbridge Pipelines Inc, 2015 FCA 222, at para 126, [2016] 3 
FCR 96 [Chippewas of the Thames]. 
4 Intervener's Factum, Suncor Energy Marketing Inc, para 15. 
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bys. 52 of the Constitution Act, 1982.5 Instead, Suncor's proposal would result in a "bare bones 

declaration, "6 which simply recognizes that a duty to consult exists and has been breached. This 

would be a hollow remedy indeed given the significant nature of the constitutional rights at stake. 

What is required is a purposive constitutional remedy that ensures the protection of Aboriginal 

and Treaty rights and the promotion of reconciliation. 

PART II: STATEMENT OF THE ARGUMENT 

A. The Board Does Not Have Implied Jurisdiction to Engage in Consultation 

6. Saskatchewan's approach to implying Board jurisdiction to engage in consultation is not 

supported by the Appellant or the Attorney General of Canada. 7 It is also inconsistent with the 

decision of the court below, which unanimously held that the Board does not have the power to 

undertake consultation. As Ryer J .A. stated for the majority: "None of the parties to this appeal 

argued that the NEB Act contained any provisions that gave rise· to a delegation of the Crown's 

Haida duty to the Board, and I have been unable to discern any provision of that legislatioq that 

can be interpreted to produce such a delegation". 8 Rennie J. in his dissent concurred on this 

point, noting that, "[I]t is a point of agreement between myself and the majority, and indeed 

between the parties, that the Board is incapable of actually fulfilling the duty to consult."9 

7. Although Saskatchewan does not provide an interpretive analysis of the relevant statutory 

regime, it argues that notions of practicality and flexibility should be relied upon to read into the 

Board's governing statute the implicit authority to conduct consultation on behalf of the Crown. 10 

In fact, Saskatchewan asserts that "the duty to consult is, at core, a practical doctrine." 11 The only 

authority cited by Saskatchewan in support of this assertion is Peter Ballantyne Cree Nation v 

Canada (Attorney General), a recent Saskatchewan Court of Appeal decision. 12 This decision 

simply reproduces the summary overview of the duty to consult provided in Buffalo River Dene 

5 Constitution Act, 1982, s 52, being Schedule B to the Canada Act 1982 (UK), 1982 c 11. 
6 Kent W. Roach, Constitutional Re me dies in Canada, loose-leaf (consulted on 17 November 2016), 2d 
ed (Toronto: Canada Law Book, 2016) ch 15 at 43 [Kent Roach, Constitutional Remedies]. 
7 Respondent's Factum, Attorney General of Canada, at para 43, in Hamlet of Clyde River, et al v 
Petroleum Geo-Services Inc (PGS), et al, SCC Case Number 36692. 
8 Chippewas of the Thames, 2015 FCA 222 at paras 65 and 79. 
9 Chippewas of the Thames, 2015 FCA 222 at para 120. 
10 Intervener's Factum, Attorney General for Saskatchewan, para 10, 13 and 29-32. 
11 Intervener's Factum, Attorney General for Saskatchewan, para 10. 
12 Intervener's Factum, Attorney General for Saskatchewan, para 13 citing Peter Ballantyne Cree Nation 
v Canada (Attorney General), 2016 SKCA 124 at paras 62-63 referring to Buffalo River Dene Nation v 
Saskatchewan (Energy and Resources), 2015 SKCA 31 at paras 33-36. 
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Nation v Saskatchewan (Minister of Energy and Resources), and does not in any way endorse or 

discuss the "practical doctrine" as set out by Saskatchewan. 

8. Saskatchewan further argues that Crown consultation is impractical where the potential 

impacts on rights are "premature, hypothetical or speculative"13, or, in other words, where the 

duty to consult may not yet be triggered. The parties to this appeal, including the respondents 

Enbridge and the Attorney General of Canada agree that the duty to consult was triggered in this 

case.14 Therefore Saskatchewan's reliance on Buffalo River Dene Nation v Saskatchewan 

(Minister of Energy and Resources) is misplaced. 

9. The starting point for interpreting legislation affecting Aboriginal and Treaty rights was 

set out in Badger, where this Court stated, "[T]he honour of the Crown is always at stake in its 

dealing with Indian people. Interpretations of treaties and statutory provisions which have an 

impact upon treaty or aboriginal rights must be approached in a manner which maintains the 

integrity of the Crown." 15 

10. Haida Nation and Carrier Sekani further confirmed that while the Crown can delegate 

procedural elements of consultation, "the Honour of the Crown cannot be delegated".16 

McLachlin C.J. emphasized in Carrier Sekani that delegated authority to conduct consultation is 

not easily inferred: "The power to engage in consultation itself. as distinct from the jurisdiction 

to determine whether a duty to consult exists, cannot be inferred from the mere power to consider 

questions of law. Consultation itself is not a question of law; it is a distinct and often complex 

constitutional process and, in certain circumstances, a right involving facts, law, policy and 

compromise". 17 

11. Carrier Sekani confirmed that the duty to consult is, at its core, a substantive 

constitutional doctrine and not merely a practical doctrine. A distinct constitutional relationship 

exists between Indigenous peoples and Canada. 18 This formal constitutional recognition requires 

13 Intervener's Factum, Attorney General for Saskatchewan, para 12. 
14 Respondent's Factum, Enbridge Pipelines Inc, paras 81-83, and Respondent's Factum, Attorney 
General of Canada, para 58. 
15 R v Badger, [1996] 1 SCR 771 at para 41. See also: Nowegijick v The Queen, [ 1983] 1 SCR 29 at 36, 
and Mitchell v Peguis Indian Band, [ 1990] 2 SCR 85 at 99-100. 
16Haida Nation v British Columbia (Minister of Forests}, 2004 SCC 73 at para 53, (2004] 3 SCR 511 
[Haida Nation]; Rio Tinto A/can Inc v Carrier Sekani Tribal Council, 2010 SCC 43 at para 32, [2010] 2 
SCR 650 [Carrier Sekam1. 
17 Carrier Sekani, 2010 SCC 43 at para 60. 
18 Patrick Macklem, "The Form and Substance of Aboriginal Rights: Assimilation, Recognition, 
Reconciliation" (August 23, 2016) forthcoming in N. Des Rosiers, P. Macklem & P. Oliver, eds, The 
Oxford Handbook of the Canadian Constitution (Oxford: Oxford University Press, 2017) at 1 [Macklem, 



4 -4-

the Crown to substantively reconcile the interests oflndigenous peoples and those of Canada. As 

previously held by this Court, the Crown's duty to consult and accommodate Indigenous peoples 

plays an intricate role in this reconciliation process. 19 The duty must be met even where it may 

be considered impractical or inconvenient by Crown officials, agencies, tribunals or industry 

proponents. Moreover, the Crown's failure to uphold this duty, has had, and going forward may 

have, serious consequences for the continuing relationship between Indigenous peoples and 

Canada. 

12. If this Court holds that the Board has implied jurisdiction to discharge the Crown's duty 

to consult and accommodate without any Crown involvement or oversight, the implications for 

Indigenous peoples are profound. The submissions of MNCFN, COO and MCK highlight the 

existing confusion for First Nations communities in determining where and how to ensure their 

constitutionally protected rights are recognized and affirmed. This confusion will be amplified 

where the Crown offloads its consultation obligations entirely to a Board. 

13. The Board itself has asked the Court for guidance with respect to its role, if any, in relation 

to the honour of the Crown and the Crown's duty to consult. 20 The government has publicly 

acknowledged that the existing Board process is deficient in terms of meeting the Crown's 

consultation obligations and has established an Expert Panel to review the Board's structure, role 

and mandate under the NEB Act. 21 

14. Viewed in this light and interpreted in its full context, s. 58 of the NEB Act cannot be 

interpreted as providing the Board with the jurisdiction - express or implicit - to discharge the 

Crown's duty to consult and accommodate. 

Form and Substance] online: https://ssrn.com/abstract=2828307, Professor Macklem writes "Patriation 
also created the possibility of structural changes in the relationship between Indigenous peoples and 
Canada ... ". 
19 Haida Nation, 2004 SCC 73 at para 32. 
20 Respondent's Factum, National Energy Board, para 83. 
21 News Release, Canada, Natural Resources Canada, Government of Canada Moves Forward with 
National Energy Board Modernization (Ottawa: November 8, 2016), on line: 
http://news.gc.ca/web/article-en.do?mthd=index&crtr.page=l&nid=l l49859. See also, the Minister of 
Natural Resources' Expert Panel's website devoted to the "NEB Modernization": http://www.neb
modernization.ca/neb-welcome. 
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B. Constitutional Remedies must uphold Constitutional Obligations 

15. Suncor takes no position on the Board's jurisdiction to discharge the Crown's duty to 

consult, but submits that any remedy for breach of that duty should consider two factors: 1) the 

impact of the remedy on third parties; and 2) the "practical utility" of the remedy.22 

16. The Appellant submits that Suncor' s approach is inconsistent with the objectives and 

rights protected under s. 35(1) of the Constitution Act, 1982. 

17. Constitutional remedies for violations of Aboriginal rights and the duty to consult raise 

unique and complicated challenges for courts tasked with upholding the honour of the Crown 

and promoting reconciliation, while trying to balance and reconcile competing interests.23 In 

addressing problems inherent in promoting reconciliation through a balancing exercise, Professor 

Macklem writes, "Aboriginal rights ought to operate to prevent governments from interfering 

with their exercise for purposes of simply advancing interests of the broader community."24 

18. Professor Roach also addresses the need to craft effective constitutional remedies. 

According to Professor Roach, there is "a special danger in the Aboriginal rights context that the 

interests of governments and the majority in economic development will dominate and 

overshadow the treaty and constitutional rights of Aboriginal peoples. Courts have at times 

recognized this danger. Unfortunately, they have not always resisted it."25 

19. Suncor's arguments highlight this special danger when it asks the Court to employ its 

"wide judicial discretion" in order to immunize itself and other third-party interests from any 

adverse impacts directly or tangentially associated with breaches of the duty to consult.26 Suncor 

broadly asserts that impacts to third-party interests should be equated with impacts to the "general 

public."27 However, the cited summary of equitable principles in breach of contract situations are 

not particularly apt to the context of s. 52 of the Constitution Act, 1982, which provides that laws 

inconsistent with the Constitution are of no force or effect. Quashing an unconstitutional decision 

is therefore the only appropriate remedial provision for a breach of the s. 35(1) rights of 

22 Intervener's Factum, Suncor Energy Marketing Inc, paras 3, 15-23. 
23 Kent Roach, Constitutional Remedies, ch 15 at 1-2. Notably, "balancing" and "reconciling" rights and 
interests are distinct judicial exercises in a constitutional context and even more unique when Aboriginal 
rights are involved. 
24 Macklem, Form and Substance, at 24. 
25 Kent Roach, Constitutional Remedies, ch 15 at 2. 
26 Intervener's Factum, Suncor Energy Marketing Inc, paras 3 & 20. 
27 Intervener's Factum, Suncor Energy Marketing Inc, at para 16 citing I.C.F. Spry, The Principles of 
Equitable Remedies (9th ed, 2014) at 208-09. 
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Indigenous peoples. As this Court stated in Manitoba Metis Federation "[t]he principles of 

legality, constitutionality and the rule of law demand no less."28 

20. Suncor's notion of "practical utility" as a governing remedial factor also lacks authority. 

The Federal Court's decision in Environmental Resource Centre v Canada29 did not involve 

constitutional rights or obligations, particularly those relating to the s. 35(1) rights oflndigenous 

peoples. It therefore has no relevance in determining an appropriate constitutional remedy for a 

breach of the duty to consult. 

21. In the absence of persuasive authority, policy or fact Suncor asks the Court to employ its 

judicial discretion, not only to set aside the constitutional rights of the Chippewas of the Thames, 

but to suspend its own constitutional obligations under s. 52 of the Constitution Act, 1982. While 

such an exercise of discretion is possible, it should only be done out of necessity in rare and 

unique circumstances. 30 

22. Suncor essentially argues that the practical utility in suspending the constitution is 

preferable to suspending regulatory approval even if that approval is grounded in an 

unconstitutional decision. Such a remedial framework would run the risk of undermining the 

rule oflaw and the legitimacy of institutions such as the Board, in the eyes oflndigenous peoples. 

This risk is neither hypothetical nor speculative, due to the unfortunate history of mistreatment 

of Indigenous peoples under the laws and institutions of Canada. In crafting an appropriate 

remedial framework, the Court should be attentive to the fact that the special danger produced 

by an insufficient remedy is not only jurisprudential, but a potential detour on the path to 

reconciliation. 

23. Suncor's proposal effectively limits the available remedies to a "bare bones declaration" 

that the duty to consult exists and was breached. This remedy does not provide the Crown with 

sufficient incentive to comply with the duty, either in the first place or moving forward. 31 

24. In light of the fundamental principles which underpin the purpose and objective of the 

duty to consult, Suncor' s proposal does not produce results that are meaningful to Indigenous 

peoples. It fails to demonstrate that reconciliation and the honour of the Crown are capable of 

28 Manitoba Metis Federation Inc v Canada (Attorney General), 2013 SCC 14 at para 140, [2013] 1 SCR 
623. 
29 Intervener's Factum, Suncor Energy Marketing Inc, at para 22 citing Environmental Resource Centre v 
Canada (Minister of the Environment), 2001 FCT.1423. 
3° Kent Roach, Constitutional Remedies, ch 14 at 92.1. 
31 Kent Roach, Constitutional Remedies, ch 15 at 43-44. 
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manifesting in ways that visibly honour the solemn promise of "Protection" first made in the 

Royal Proclamation of 1763 and the Treaty at Niagara in 1764.32 As Justice Rennie stated in his 

dissent: 

[I]t is important to recall what is in issue. The duty to consult with Aboriginal 

peoples and accommodate their interests is a constitutional duty invoking the 

honour of the Crown, which requires that the Crown act with good faith to provide 

meaningful consultation appropriate to the circumstance: Tsilhqot'in Nation v. 

British Columbia, [2014] 2 S.C.R. 256, 2014 SCC 44 (CanLII); Carrier Sekani; 

Haida at para. 41. The inconvenience to the proponent pales when measured against 

that principle.33 

25. Suncor' s "bare-bones" declaration would likely produce more time-consuming and costly 

litigation around the same procedural defects and violations without any guarantee that the 

constitutional duties will eventually be upheld.34 It may even have the unwanted effect of 

perpetuating the "inequalities in bargaining power" that already exist in negotiations and 

consultations between the Crown and Indigenous Nations, or proponents and Indigenous Nations, 

as the case may be. 35 

ALL OF WHICH rs RESPECTFULL y SUBMITTED. 

DATED at Rama First Nation, in the Province of Ontario, l 8_111
___,..__ 

Scott Robertson 
Nahwegahbow, Corbiere 
Genoodmagejig/Ban·isters & Solicitors 
5884 Rama Road, Suite 109 
Rama, Ontario L3V 6H6 

T: 705.325.0520 
F: 705.325.7204 

Counsel for the Appellant 
Chippewas of the Thames First Nation 

32 Intervener's Factum, Chiefs of Ontario, at paras 1-4, 30-41. 
33 Chippewas of the Thames, 2015 FCA 222 at para I 14. 
34 Kent Roach, Constitutional Remedies, ch 15 at 32-32.1. 
35 Kent Roach, Constitutional Remedies, ch 15 at 6-7. 
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[1990) 2 R.C.S. MITCHELL C. BANDE INDIENNE PEGUIS 85 

Donald George Mitchell and Milton 
Management Ltd. Appellants 
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Peguis Indian Band, Louis J. Stevenson, 
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and Councillors, respectively, of the Band 
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INDEXED AS: MITCHELL V. PEGUIS INDIAN BAND 

File No.: 19439. 
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Present: Dickson C.J. and Lamer, Wilson, La Forest, 
L'Heureux-Dube, Sopinka and Gonthier JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 

MANITOBA 

Indians ~ Personal property on reserve given under 
an agreement between the band and Her Majesty -
Property not subject to attachment at suit of non-native 
- Prov;ncial government agreeing to rebate provincial 
sales tax. to Indian· bands - Action pending for pay
ment of contingency fee by negotiator acting on behalf 
of bands - Prejudgment garnishing order granted -
Whether or not moneys owed by province personal 
property on reserve - Whether or not term "Her 
Majesty .. extending to Crown in right of the province -
Indian Act, R.S.C. 1970, c. 1-6, ss. 89(1), 90(1 )(b). 

Manitoba Hydro invalidJy imposed a tax upon the 
Peguis Indians in respect of the sale of eJectricity on a 
reserve. The Government of Manitoba subsequently set
tled the Indians' cJaim for the return of the taxes paid. 
AppeJiants obtained a prejudgment garnishing order 
against the settlement to the extent of their fees for 
representing the Indians in the settJement negotiations. 
Respondents applied to have Jhe garnishing order set 
aside because persona] property given pursuant to treaty 
and· deemed to be on a reserve is not subject to attach
ment by a non-Indian. Both the trial j~dge and the 
Court of AppeaJ held that the funds could not be 
garnisheed. Their conclusion was based on their inter
pretation ~f s. 90{l)(b)_of the Indian Act. 

a 

Donald George Mitchell et Milton 
M.anagement Ltd. Appe/ants 

c. 

La bande indienne Peguis, Louis J. 
Stevenson, Albert Thompson, Oliver 
Sutherland, Ronald Williams et Robert 
Sutherland, respectivement chef et cooseillers 

b de la bande lntimes 

REPERTORIE: MITCHELL c. BANDB INDIENNE PEOUIS 

N° du greffe: 19439. 

c 1989: 24 fevrier; 1990: 21 juin. 

Presents: Le juge en chef Dickson et Jes juges Lamer, 
Wilson, La Forest, L'Heureux-Dube, Sopinka et 
Gonthier. 

d EN APPEL DE LACOUR D'APPEL DU MANITOBA 

lndiens - Biens personnels situes sur une reserve 
donnes en vertu d'un accord entre la bande et Sa 

e Majeste - Hiens ne pouvant faire l'objet d'une saisie a 
la demande d'un non-Indien - Consentement du gou
vernement provincial de rembourser aux bandes indien
nes le montant de la taxe de vente provinciale - Action 
en cours du negociateur mandate par /es bandes visant 

f a obtenir le paiement d'honoraires ca/cu/es en fonction 
de /'issue de /'a/faire - Ordonnance de saisie-arret 
avant jugement accordee - La somme due par la 
province est-elle un bien personnel situe sur une 
reserve? - £'expression «Sa Majeste» s'etend-elle a la 

g Couronne du chef de la province? - Loi sur Jes Indiens, 
S.R.C. 1970, ch. I-6, art. 89(1), 90(/)b). 

Hydro Manitoba a irregulierement impose une tue 
aux lndiens Peguis reJativement a la vente d'electricite 
sur une reserve. Le gouvernement du Manitoba a par la 

h suite regle ]a recJamation des Indiens visant a obtenir ]e 
remboursement des taxes payees. Les appeJants ont 
obtenu une ordonnance de saisie-arret applicable contre 
le reglement pour le montant des honoraires exiges pour 
representer les Indiens dans Ja negociation du reglement. 
Les intimes ont demande l'annulation de J'ordonnance 
de saisie-arret pour le motif que Jes biens personnels 
donnes en vertu d'un traite et tenus pour situes sur une 
reserve ne peuvent faire l'objet d'une saisie par un 
non-lndien. Le juge de premiere instance et la Cour 

j d'appel ont tous deux conclu que Ja somme ne peut etre 
saisie-arretee. Leur conclusion est fondee sur leur inter· 
pretation de l'al. 90(1)b) de Ja Loi sur /es lndiens. 
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trying to resolve a conflict between the State and 
an Indian, in which case it was appropriate to 
resolve any ambiguity against the author of the 
doubt. The appellants are in effect arguing that 
Nowegijick is not applicable when it is a private 
citizen or other civil party, and not the State (the 
author of the doubt or ambiguity) who will lose 
out if the Act is interpreted in favour of aboriginal 
litigants. 

·I cannot accept that the comments in Nowegi
jick were implicitly limited in this way. The 
Nowegijick principles must be understood in the 
context of this Court's sensitivity to the historical 
and continuing status of aboriginal peoples in 
Canadian society. The above-quoted statement is 
clearly concerned with interpreting a statute or 
treaty with respect to the persons who are its 
subjects-Indians-not with interpreting a statute 
in favour of Indians simply because it is the State 
that is the other interested party. It is Canadian 
society at large which bears the historical burden 
of the current situation of native peoples and, as a 
result, the liberal interpretative approach applies 
to any statute relating to Indians, even if the 
relationship thereby affected is a private one. 
Underlyiitg Nowegijick is an appreciation of soci
etal responsibility and a concern with remedying 
disadvantage, if only in the somewhat marginaJ 
context of treaty and statutory interpretation. 

In oral argument, the appellants also sought to 

ment que cet arret portait sur la resolution d'un 
conflit entre l'Etat et un Indien, auquel cas ii etait 
approprie de resoudre l'ambiguite contre !'auteur 
du doute. En realite, les appelants soutiennent que 

a l'arret Nowegijick ne s'applique pas lorsque c'est 
un citoyen ou une autre partie civile et non I'Etat 
(l'auteur du doute OU de l'ambigurte) qui echouera 
si la Loi est interpretee en faveur des parties 
autochtones. u 

b u 

c 

Je ne puis accepter que les observations faites ~ 
dans l'arret Nowegijick etaient implicitement res .. ~ 
treintes de cette fac;on. Les regles formulees dans ~ 
cet arret doivent etre saisies dans le contexte du i 
fait que notre Cour est consciente du statut histori- J 
que et permanent des peuples autochtones dans la o 
societe canadienne. L'extrait reproduit plus haut 85 
porte clairement sur l'interpretation d'une Joi ou ~ 

d d'un traite relativement aux personnes qui y sont 
assujetties, les Indiens, et non sur l'interpretation 
d'une loi au· profit des lndiens pour la seule raison 
que l'autre partie interessee ~st l'Etat. C'est la 
societe canadienne dans son ensemble qui porte le 

e fardeau historique de la situation actuelie des peu
ples autochtones et, par consequent, l'interpreta
tion liberate s'applique a toute loi visant les 
Indiens, meme si Jes rapports touches par ce 
moy~n sont de nature privee. L'arret Nowegijick 

1 se fonde sur la reconnaissance de la responsabilite 
de la societe et le souci de remedier aux desavanta
ges, ne serait-ce que dans le .contexte quelque peu 
marginal de l'interpretation des traites et des lois. 

g 

distinguish Nowegijick on the basis that the case 
dealt only with laws touching upon the particular 
status or qualities of Indians, thus providing a 
policy basis for the interpretative principle. h 

Nowegijick dealt with tax exemptions under s. 87 

Dans leur plaidoirie, les appelants ont egalement 
tente de distinguer l'arret Nowegijick en affirmant 

· qu'il ne portait que sur les lois qui visent le statut 
ou Jes qualites particuliers des Indi~ns, ce qui 
apporte une justification de principe a la regle 
d'interpretation. L'arret Nowegijick portait sur les 
exemptions d'impot en vertu de l'art. 87 de la Loi, 
alors que la presente espece porte sur les exemp
tions de saisies-arrets ( csaisie») en vertu de l'art. 
89. Les deux dispositions traduisent le principe de 
la Loi se1on lequel les Indiens devraient etre 
exemptes de l'application de lois qui autrement 
pourraient permettre aux lndiens d'etre depouilles 
de leurs . bi ens. Dans l'arret Nowegijick, la Cour 
s'interessait a la question de savoir si une loi 
provinciale s'appliquait aux Indiens en tant que Joi 

· of the Act, while this case· deals with exemptions 
from garnishment ("attachment") under s. 89. 
Both provisions reflect the policy of the Act that 
Indians should be protected from the operation of 
laws· which otherwise might allow Indians to be 
disposse8sed of their property. In Nowegijick, the 

· Court was concerned with whether a provincial 
law was ·applicable to Indians as a law of general j 
application (Indian Act, s. 88). The only limitation 
to the principle articulated in Nowegijick was that 
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the treaties or statutes must "relat[e] to Indians" 
for the liberal interpretative principle to apply. 
The Indian Act is the quintessential Act relating to 
Indians and the interpretation of any provision in 
it is, therefore, subject to the Nowegijick principle. 

I would finally note that the appellants' argu
ment to· the effect that as against a private party 
the Court should not create privileges where Par
liament has not explicitly done so, even if accept
ed, would not avail them in this case. Section 
89(1) provides that a non-Indian cannot attach 
personal property of an Indian in certain circum
stances. It clearly contemplates that Indians will 
be favoured vis-a-vis non-Indians. Therefore, it 
would be inconsistent with Nowegi.jick to interpret 
s. 90, which extends s. 89's protection, in a restric
tive irianner. 

d'application generate (Loi sur les Indiens, art. 
88). La seule restriction apportee au principe 
enonce dans l'arret Nowegijick etait que les traites 
ou lois devaient «Vis [er] les Indiens» pour que la 

a regle d'interpretation liberale s'applique. La Loi 
sur Les Indiens est la loi par excellence qui vise les 
Indiens et l'interpretation de toutes ses dispositions 
est done assujettie a la regle de l'arret Nowegijick._ 

0 
b Finalement, je tiens a souligner que meme si l'ofi.' 

acceptait l'argument des appelants selon lequel I~ 
Cour ne devrait pas etablir de privilege contre un~ 
partie privee lorsque le Parlement ne l'~ pas faiE 
expressement, cet argument ne leur serait d'aut! 

c cune utilite en l'espece. Le paragraphe 89(1) pre(3 
voit que, dans certaines circonsta,nces, tin non=:> 
Indien ne peut saisir des biens personnels d'u85 
Indien. II prevoit clairement que les Indiens seronf 

d favorises face aux non-Indiens. Par consequent, ii 
serait incompatible avec l'arret Nowegijick d'inter
preter d'une maniere restrictive l'art. 90 qui etend 
la protection de l'art. 89. 

IV-First Preliminary Issue: Applicability of the IV-La wemiere question pre1iminaire: l'applica-
Garnishment Act e bilite de la Loi sur la saisie-arret 

As a preliminary matter, it is necessary to deter
mine whether s. 3 of the Gf.lrnishment Act is 
ava~lable to the appellants. The section reads: 

3 The Government of Manitoba may be garnished 
under any Act of the Legislature, the same as ordinary 
persons, with regard to moneys due or accruing due to 
persons employed or paid ·by· the government. 

Morse J. adopted a broad interpretation which 
would best suit the purpose of the Garnishment 
Act and this particular provision-to allow and 
facilitate the garnishing of government. The 
respon~ents have· not argued against Morse J.'s . 
interpretation and I shall thus assume, without 
deciding, its validity for the purposes of this 
apj>eal. · · 

V-Second Preliminary Issue; The Situs of a Debt 

A titre de question preliminaire, ii est necessaire 
de determiner si les appelants peuvent invoquer 
l'art. 3 de la Loi sur la saisie-arret. L'article se lit 

I ainsi: 
3 Il peut etre procede a des saisies·arrets entre Jes mains 
du gouvernement du Manitoba sous le regime des lois de 
la Legislature tout comme ii peut retre dans le cas de 
particuliers, en ce qtii concerne les sommes dues ou A 

g ecboir aux personnes employees ou payees par le 
gouvernement. 

Le juge Morse a retenu .une interpretation large 
qui repondrait le mieux a l'objet de la Loi sur la 

h saisie-arret et de cette disposition partiauliere, soit 
permettre et faciliter la saisie~arret entr~ les ~ins 
du gouvernement. Les intimes n'ont pas conteste · 
cette interpretation du juge Morse et je vais .done 
presumer; sans le decider, que cette interpretation 
est valide aux fins du present pourvoi. 

V-La deuxieme question preliminaire: Le situs 
d'une dette 

It appears to have been conceded by all parties j Toutes les parties semblent admettre qu'en l'ab-
that, ·without s. · 90, the respondents would fail, sence de l'art. 90 les intimes n'auraient pas gain de 
because the situs of a debt is the location of the cause puisque le situs d'une dette se trouve au 
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Gene A. Nowegijick Appellant; 

and 

Her Majesty The Queen Respondent; 

and 

The Grand Council of the Crees (of Quebec), 
the Cree Regional Authority, the Cree School 
Board, the Cree Board of Health and Social 
Services of James Bay, the Cree Bands of 
Mistassini, Waswanipi, Nemaska, Rupert 
House, Eastmain, Old Factory, Fort George 
and Great Whale River and Chief Henry · 
Mianscum, Chief Peter Gull, Chief George 
Wapachee, Chief Sidney Georgekish. Chief 
Rusty Cheezo, Chief Walter Hughboy, Chief 
Sam Tapiatic and Chief Robbie Dick, the 
respective Chiefs of the said bands, and 
Grand Chief Billy Diamond, Executive Chief 
Philip Awashish and Abel Kitchen 

and 

The National Indian Brotherhood ltiterveners. 

File No.: 15833. 

1982: June 10: 1983: January 25. 

Present: Ritchie, Dickson, Beetz, Estey, Mcintyre, 
Chouinard and Lamer JJ. 

ON APPEAL FROM THE rEDERAL COURT OF 
APPEAL 

llrcome tax -- Indians - Tax e:"emption --- Wages 
paid on reserve by corporation located on resen1e -
Work done outside the reserve -- Whether wages sub
ject to income tax -- Whether taxable income per.rmial 
property - Whether exemption applies both to taxes 
on property a11d taxes on per.wn.r - lndia11 Act, R.S.C. 
1970, c. 1-6, :r. 87 - Income Tax Act, 1970-71-72 
(Can.), c. 63. ss. 2( I ),(2). 5( I). 

Appe1lant, a registered Indian living on a reserve. 
objected to the income tax assessment on his wages. He 
was employed by an Indian corporation having its head 
and administrative offices on the reserve and was paid at 
the corporation head office. The actual work was done 
off the reserve. Appellant claimed that that income was 
exempted from taxation by virtue of s. 87 of the Indian 

Gene A. Nowegijick Appelant; 

et 

Sa Majeste La Reine Intimee; 

et 

The Grand Council of the Crees (du Quebec), 
the Cree Regional Authority, the Cree School 
Board, the Cree Board of Health and Social 
Services of James Bay, les bandes crises de 
Mistassini, Waswanipi, Nemaska, Rupert 
House, Eastmain, Old Factory, Fort George 
et Great Whale River et le chef Henry 
Mianscum, le chef Peter Gull, le chef George 
Wapachee, Je chef Sidney Georgekish, le chef 
Rusty Cheezo, le chef Walter Hughboy, le 
chef Sam Tapiatic et le chef Robbie Dick, les 
chefs respectifs desdites bandes, et le grand 
chef Billy Diamond, le chef administratif 
Philip Awashish et Abel Kitchen 

et 

La Fraternite des lndiens du Canada 
lntervenants. 

N° du greff e: 15833. 

1982: 10 juin; 1983: 25 janvicr. 

Presents: Les juges Ritchie, Dickson, Beetz, Estey, 
Mcintyre, Chouinard et Lamer. 

EN APPEL DE LA COUR D' APPEL FEDERALE 

lmpot sur le reve11u - /11diens - Exemption d'im
pots - Sa/aire paye sur une re.rerve par une .rociete 
ayant son siege sur la reserve - Travail accompli a 
/'exterieur de la reserve - le salaire est-ii assujetti a 
/'impot sur le revenu? ·- le revenu imposable est-ii un 
bie1r personnel? - L'exemptio11 .r'applique-t-el/e a la 
fois a /'impot reel et a l'impot personnel? - Loi Sllr /es 
/ndiens. S.R.C. 1970. chap. 1·6. art. 87 - Loi de 
/'impot srlT le revenu. 1970-7 I- 7 2 (Can.). clrap. 63, art. 
2( I ),(2). 5( I). 

L'appelant. un lndien inscrit demeurant sur une 
reserve, a contcstc la cotisation d•impot affcrcntc a son 
salaire. Employc d'unc societc indienne dont le siege 
social et Jes bureaux administratifs se trouvent sur la 
reserve, ii etail paye au siege social de la societe, quoi
que son lieu de travail fUt en realite a l'cxtcrieur de la 
reserve. L'appelant fait valoir que, suivant l'art. 87 de la 
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Act. That section provides that personal property of an 
Indian situated on a rt:serve is exempt from taxation and 
that no Indian is subject to taxation in respect of any 
such property. The Income Tax Act makes tax payable 
upon taxable incomc-i.e. income minus deductions. 
The Federal Court Trial Division ruled in appellant's 
favour but the Court or Appeal reversed the judgment 
holding that the tax imposed under the Income Tax Art 
was not taxation in respect of personal property within 
the meaning of s. 87 of the Indian Act. 

Held: The appeal should be allowed. 

Treaties and statutes relating to Indians should be 
liberally construed and doubtful expressions resolved in 
favour of the Indians. The Crown conceded that the 
situs of the wages was on the reserve. The primary task 
in this case is to construe the words "no Indian ... is ... 
subject to taxation in respect of any such (personal} 
property ... Income is personal property; taxable income 
is equally personal property. A tax in respect of wages is 
a tax in respect of personal property. The effect of s. 87 
is not only to exempt what can properly be described as 
direct taxation on property; it also exempts persons from 
taxation. 

Bachrach v. Nelson, 182 N.E. 909 (1932). adopted; 
Minister of National Revenue v. Iroquois of Caugh
nawaga, [ 1977) 2 F.C. 269, overruled; R. v. National 
Indian Brotherhood, (1979) I F.C. 103; Mcleod v. 
Minister of Customs and E.'(cise. [ 1926] S.C.R. 457; 
Kerr 11• Superintendent of Income Tax, [ 1942) S.C.R. 
435; Sura v. Minister of National Revenue, [ 1962] 
S.C.R. 65; A/worth v. Minister of Finance, [ 1978] 1 
S.C.R. 447; Attorney General of British Columbia v. 
Canada Trust Co., f 1980] 2 S.C.R. 466, distinguished; 
Jones v. Meehan, 175 U.S. I (1899); Greyeyes v. The 
Queen, [ 1978] 2 F.C. 385: Hare/ v. Deputy Minister of 
Revenue of Quebec, [I 978 J I S.C .R. 8 51. ref erred to. 

APPEAL from a judgment of the Federal Court 
of Appeal, [ 1980} l F.C. 462, [ 1979] C.T.C. 44 l, 
79 D.T.C. 5354, (1981] 2 C.N.L.R. 146, setting 
aside a judgment of the Trial Division. [ 1979) 2 
F.C. 228, [ 1979) C.T.C. 195, 79 D.T.C. 5 J 15, 
[1979) 3 C.N.L.R. 82. Appeal allowed. 

l.oi sur /es Jndiens. cc revcnu est exempt d'imp5ts. Cet 
article prevoit quc les biens personnels d'un indicn situes 
sur unc reserve sont cxemples de taxation et que nul 
lndicn n'est assujctti a unc taxation quanl a l'un de ces 
biens. Aux termes de la Loi de /'impot sur le revenu, 
l'impot est payable sur le revenu imposable, c.-a-d. sur le 
revenu moins les deductions. La Division de premiere 
instance de la Cour federate a rcndu un jugement en 
faveur de l'appelant. la Cour d'appel l'a infirmc con
cluant que l'impot auquel la Loi de l'impot sur le revenu 
assujcttit l'appcJant n'cst pas unc taxation quant a un 
bien personnel au sens de l'art. 87 de la Loi sur les 
Indiens. 

Arret: Le pourvoi est accucilli. 

Les traites et lcs lois visant Jes lndiens doivent rece
voir unc interpretation liberate et toutc ambiguYte doit 
profiter ;i ceux-ci. Sa Majeste a reconnu que le situs du 
salairc etait la reserve. La tachc premiere en l'cspecc est 
d'intcrpretcr lcs mots unul lndicn ... n'cst assujetti a 
unc taxation ... quant a l'un de ces biens [personnelsji:. 
Un revenu est un bien personnel; ii en va de meme d~un 
rcvenu imposable. Un impot quant a un salaire est un 
impot quant a un bicn personnel. L'article 87 n'a pas 
uniqucment pour cffct d'accorder unc exemption a 
l'egard de cc qu'on pcut appcler a justc titre un impot 
direct sur lcs biens~ ii le fait aussi a regard des 
personncs. 

Jurisprudence: arrc~t adoptc: Bachrach v. Nelson. 182 
N .E. 909 ( 1932); arrcl rcjcte: Ministre du Revenu 
national c. Iroquois de Caughnawaga, [ 1977] 2 C.F. 
269; distinction faitc avcc lcs arrcts: R. c. National 
lndiall Brotherhood, [ 1979) 1 C.F. 103~ McLeod v. 
Minister of Customs and Excise, (1926] R.C.S. 457; 
Kerr v. Superbztendem of Income Tax, [ 1942] R.C.S. 
435; Sura v. Minister of National Revenue, [1962] 
R.C.S. 65; A/worth c:. Ministre des Finances, [ 1978) 1 
R.C.S. 447; Procureur ge11era/ de la Colombie-Britan
nique c. Compagtiie Trust Canada, [I 980} 2 R.C.S. 
466; arrcts mentionncs: Jones v. Meehan, 175 U.S. l 
(1899): (ircyeyes c. La Reine, [1978J 2 C.F. 385; Hare/ 
c. So"s-ministre du Revenu du Quebec, (1978) I R.C.S. 
851. 

POURVOI contre un arret de la Cour d'appel 
fCderale, [1980) I C.F. 462, [1979] C.T.C. 441, 79 
D.T.C. 5354, [1981] 2 C.N.L.R. 146, qai a 
infirme un jugement de la Division de premiere 
instance, [ 1979) 2 C.f. 228, [ 1979] C.T.C. 195, 
79 D.T.C. 5115, [ 1979) 3 C.N.L.R. 82. Pourvoi 
accueilli. 
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Micha J. Menczer, for the appellant. 

Wilfrid Lefebvre and Fred Caron, for the 
respondent. 

James A. O'Reilly, for the intcrvencrs The 
Grand Council of the Crees (of Quebec) et al. 

William T. Badcock, for the intervener The 
National Indian Brotherhood. 

The judgment of the Court was delivered by 

DICKSON .J.-The question is whether the 
appellant, Gene A. Nowegijick, a registered Indian 
can claim by virtue of the Indian Act, R.S.C. 
J 970, c. 1-6, an exemption from income tax for the 
1975 taxation year. 

The Facts: 

The facts are few and not in dispute. Mr. 
Nowegijick is an Indian within the meaning of the 
Indian Act and a member of the Gull Bay 
(Ontario) Indian Band. During the 1975 taxation 
year Mr. Nowegi)ick was an employee of the Gull 
Bay Development Corporation, a company without 
share capital, having its head office and adminis
trative offices on the Gull Bay Reserve. All the 
directors, members and employees of the Corpora
tion live on the Reserve and are registered Indians. 

During 1975 the Corporation in the course of its 
business conducted a logging operation I 0 miles 
from the Gull Bay Reserve. Mr. Nowcgijick was 
employed as a logger and remunerated on a piece
work basis. He was paid bi-weekly by cheque at 
the head office of the Corporation on the Reserve. 

During 1975, Mr. Nowegijick maintained his 
permanent dwelling on the Gull Bay Reserve. 
Each morning he would leave the Reserve to work 
on the logging operations, and return to the 
Reserve at the end of the working day. 

Mr. Nowegijick earned $11,057.08 in such 
employment. His assessed taxable income for the 
1975 taxation year was $8,698 on which he was 
assessed tax of $1,965.80. By Notice of Objection 
he objected to the assessment on the basis that the 
income in respect of which the assessment was 

Micha J. Menczer, pour l'appelant. 

Wi(frid Lefebvre et Fred Caron. pour l'intimee. 

James A. O'Reilly, pour les intervenants The 
Grand Council of the Crees (du Quebec) et autres. 

William T. Badcock, pour l'intervenante la Fra
ternite des lndiens du Canada. 

Version fran~aise du jugement de la Cour rendu 
par 

LB Jucm D1cKSON-La question est de savoir si 
l'appelant, Gene A. Nowegijick, un lndien inscrit, 
pcut, en vcrtu de la Loi sur /es Jndiens, S.R.C. 
1970, chap. 1-6, bcncficier d·une exemption d'im
pot sur le rcvcnu pour l'annee d'imposition 1975. 

Les faits: 

Les faits, qui sc rcsumcnt facilement, ne sont 
pas contcstcs. M. Nowegijick est un lndien au sens 
de la Loi sur /es I ndiens et membre de la bande 
indicnne de Gull Bay {Ontario). Au cours de 
1'annee d'imposition 1975, M. Nowegijick etait 
employc par Gull Bay Development Corporation, 
une compagnic sans capital-actions dont le siege 
social ct Jes bureaux administratifs se trouvent sur 
la reserve de Gull Bay. Directeurs, membres et 
employes de la compagnie demeurent sur la 
reserve ct sont des Indiens inscrits. 

En 1975 la compagnie cxploitait une cntreprise 
forestiere a 10 milles de la reserve de Gull Bay. M. 
Nowegijick etait buchcron et travailJait a la piece. 
II ctait payc par cheque tous les 15 jours au siege 
social de la compagnie sur la reserve. 

En 1975, M. Nowegijick avait son domicile 
permanent sur la reserve de Gull Bay. Il quittait 
chaque matin la reserve pour aller travailler a 
l'endroit ou la coupe avait lieu et, a la fin de sa 
journee de travail, retournait a la reserve. 

M. Nowegijick a tire de cet emploi un revenu de 
$11,057.08. Son revenu imposable pour l'annee 
d'imposition 1975 a etc fixe a $8,698 a regard 
duquel sa cotisation d'impot s'elevait a $1,965.80. 
Par avis d'opposition ii a conteste la cotisation 
pour les motifs que le revenu vise par la cotisation 
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made is the "personal property of an Indian ... 
situated on a reserve'' and thus not subject to 
taxation by virtue of s. 87 of the Indian Act. 

Mr. Nowegijick also brought an action in the 
Federal Court, Trial Division, to set aside the 
Notice of Assessment. Mr. Justice Mahoney of 
that Court ordered that Mr. Nowcgijick's 1975 
income tax return be referred back to the Minister 
of National Revenue for re-assessment on the basis 
that the wages paid him by the Gull Bay Develop
ment Corporation were wrongly incbdcd in the 
calculation of his taxable income. 

The Crown appealed the decision of Mr. Justice 
Mahoney. The Federal Court of Appeal allowed 
the appeal and restored the original assessment. 

The proceedings have reached this Court by 
leave. The Grand Council of Crees of Quebec, 
three Cree organizations, eight Cree bands and 
their respective Chiefs have intervened to make 
common cause with Mr. Nowegijick. 

II 

The Legislation 

Mr. Nowegijick, in his claim for exemption 
from income tax relies upon s. 87 of the Indian 
Act: 

87. Notwithstanding any other Act of the Parliament 
of Canada or any Act of the legislature of a province, 
but subject to subsection (2) and to section 83, the 
following property is exempt from taxation, namely: 

(a) the interest of an Indian or a band in reserve or 
surrendered lands; and 
(b) the personal property of an Indian or band situat
ed on a reserve; 

and no Indian or band is subject to taxation in respect of 
the ownership, occupation, possession or use of any 
property mentioned in paragraph (a) or (b) or is other
wise subject to taxation in respect of any such property; 
and no succession duty, inheritance tax or estate duty is 
payable on the death of any Indian in respect of any 
such property or the succession thereto if the property 
passes to an Indian. nor shall any such property be taken 
into account in determining the duty payable under the 
Dominion Succe.Tsion Dut)' Act. being chapter 89 of the 
Revised Statutes of Canada, 1952, or the tax payable 

est le «bicn personnel d'un lndien ... situe ... sur 
unc reserve" ct que l'art. 87 de la Loi sur /es 
lndiens l'exemptc done de l'impot. 

M. Nowcgijick a cgalcmcnt saisi la Division de 
premiere instance de la Cour federale d'une 
demande d'annulation de l'avis de cotisation. Le 
jugc Mahoney a ordonne que la declaration d'im
pot sur le revenu .de M. Nowegijick pour l'annee 
1975 soit renvoyee au ministre du Rcvenu national 
pour quc cclui-ci proccde a unc nouvelle cotisation 
ctant donnc que c·cst a tort que Je salaire paye a 
M. Nowcgijick par Gull Bay Dev<:lopment Corpo
ration a etc inclus aux fins du calcul de son revcnu 
imposable. 

Sa Majeste a interjetc appel contre la decision 
du juge Mahoney. La Cour d'appcl federate a 
accueilli rappel ct rctabli la cotisation initiate. 

Le litigc est devant cette Coar avec son autorisa
tion. Le Grand Council of Crees du Quebec, trois 
organismcs eris, huit bandes crises et lcurs chefs 
respectifs sont intcrvcnus pour faire cause com
mune avec M. Nowegijick. 

Le~_ text cs lr~islatif s 

M. Nowegijick fonde sa demande d'exemption 
d'impol sur le revenu sur l'art. 87 de la Loi su; les 
lndiens: 

87. Nonobstant toutc autrc loi du Parlcment du 
Canada ou toutc loi de la legislature d'une province, 
mais sous reserve du paragraphe (2) et de ('article 83. 
lcs bicns suivants sont cxemptcs de taxation. savoir: 

a) l'interct d'un lndicn ou d'une bandc dans une 
reserve OU des tcrres Ccdecs; Ct 

b) les bicns personnels d'un Indien ou d'unc bandc 
situcs sur unc reserve; 

Ct nul fndicn OU bande n'est assujetti a une ta~ation 
concernant la proprietc. l'occupation, la possession ou 
l'usagc d'un bien mentionnc aux alincas a) ou b) ni 
autrcmcnt soumis a une taxation quant a l'un de ces 
biens. Aucun droit de mutation par deces, taxe d'heri
tage OU droit de succession n'est exigibJe a )a morl d'un 
Indicn en cc qui concerne un bien de cette nature ou la 
succession audit bien, si cc dernier est transmis ii un 
lndicn, ct ii ne sera tenu compte d'aucun bicn de cette 
nature en determinant le droit payable, en vertu de la 
Loi federate .mr /es droits successoraux, ·chapitrc 89 des 



16 

[ 1983] l R.C.S. NOWEGIJICK c. Lt\ REl~E le Juge Dickson 33 

under the Estate Tax Act, on or in respect of other 
property passing to an Indian. 

Section 83 of the Indian Act, ref erred to in s. 87 
has no application. Section 87(2). also mentioned, 
was repealed in 1960 by 1960 (Can.), c. 8. 
although the reference to it in what was formerly 
subs. ( 1) remains. 

Stripped to relevant essentials s. 87 reads: 
Notwithstanding any other Act of the Parliament of 
Canada ... the following property is exempt from taxa
tion, namely: 

(a) the interest of an Indian or a band in reserve or 
surrendered lands; and 

(b) the personal property of an Indian or band situated 
on a reserve; 

and no Indian or band is subject to taxation in respect of 
the ownership, occupation, possession or use of any 
property mentioned in paragraph (a) or (b) or is other
wise subject to taxation in respect of any such property 

Further distilled, the section provides that (i) 
the personal property of an Indian situated on a 
reserve is exempt from taxation; (ii) no Indian is 
subject to taxation ·~in respect or· .. any" such 
property. 

It is arguable that the first part of the quoted 
passage which exempts from taxation (a) the "in
terest of an Indian or a band in reserve or surren
dered lands,, and {b) the hpersonal property of an 
Indian or band situated on a reserve". is concerned 
with exemption from direct taxation of land or 
personal property by a provincial or municipal 
authority. The legislative history of the section 
lends support to such an argument. But the section 
does not end there. It is to the latter part of the 
section that our attention should primarily be 
directed. 

The short but difficult question to be deter
mined is whether the tax sought to be imposed 
under the Income Tax Act, 1970-71-72 (Can.), c. 
63 upon the income of Mr. Nowegijick can be said 
to be "in rc.~pcct of' 0 any" personal property 
situated upon a reserve. 

Statuts revises du Canada de 1952, OU l'impol payable 
en vertu de la Loi de /'impiit sur le.'i biens transmis par 
deces, sur d'aulrcs bicns transmis a un lndtcn OU a 
l'cgard de ccs autrcs biens. 

L'article 83 de la Loi sur /es lndiens, vise a l'art. 
87. ne s'appliquc pas en l'cspece. Quant au par. 
87(2), i1 a ete abrogc en 1960 par 1960 (Can.), 
chap. 8, bien qu'il soit toujours mentionne dans cc 
qui etait alors le par. ( l ). 

Ramene a l'essentiel, l'art. 87 dispose: 

Nonobstant toute autre Joi du Parlcment du Canada ... 
lcs bicns suivants soot cxcmptcs de taxation, savoir: 

a) l'interct d'un lndicn ou d'unc bandc dam; une reserve 
OU des tcrrcs ccdces; Ct 

b) lcs bicns personnels d'un lndicn ou d'une bandc situcs 
sur unc reserve; 

et nul Jndien ou bande n'cst assujeui a unc taxation 
conccrnant la propriete, roccupation. la possession ou 
l'usage d'un bien mcntionnc aux alincas a) ou b) ni 
autrcment soumis a unc taxation quant a l'un de ccs 
bicns ... 

Distillc encore davantagc, cet article prevoit (i) 
que les biens personnels d'un Indien situcs sur unc 
reserve sont cxcmptcs de taxation et (ii) que nul 
lndicn n'cst assujctti a unc taxation uquant cl» 
l'uun» de ces biens. 

On peut soutcnir quc la premiere partic du 
passage quc jc vicns de citcr qui cxempte de 
taxation a) ,t]'intcrct d'un lndicn ou d'une bande 
dans une reserve OU des tcrrcs cedeCS» ct b) ules 
bicns personnels d'un lndien ou d'une bande situes 
sur une reserve», vise l'cxcmption des terres ou des 
biens personnels d'une taxation directe par des 
autoritcs provincialcs ou municipales. Le passe 
lcgislatif de l'art. 87 appuic eel argument. Mais 
l'article ne s'arretc pas la. C'est surtout sa dcrnicre 
partic qui doit retenir notre attention. 

La question, a la fois breve et difficile, est de 
savoir si l'impot qu'on chcrche a imposer sur le 
rcvcnu de M. Nowegijick en vertu de la Loi de 
/'impot sur le revenu, 1970-71-72 (Can.), chap. 
63, CSt Un impot «quant a ... UO» bicn personnel 
situc sur unc reserve. 
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We need not speculate upon parliamentary 
intention, an idle pursuit at best. since the antece
dent of s. 87 of the Indian Act was enacted long 
before income tax was introduced as a temporary 
war-time measure in 1917. 

One point might have given rise tc argument. 
Was the fact that the services were performed off 
the reserve relevant to situs? The Crown conceded 
in argument, correctly in my view, that the situs of 
the salary which Mr. Nowegijick received was 
sited on the reserve because it was there that the 
residence or place of the debtor, the Gull Bay 
Development Corporation. was to be found and it 
was there the wages were payable. See Cheshire 
and North, Private International law { l 0th ed .• 
1979) at pp. 536 et seq. and also the judgment of 
Thurlow A.CJ. in R. v. National Indian Brother
hood, [ 1979) 1 F.C. 103 particularly at pp. 109 et 
seq. 

The other piece of legislation which bears 
directly on the question before us is the Income 
Tax Act. I would like to refer to several sections. 
The first· is found in Part I, Division A, of the Act, 
entitled "Liability for Tax". Section 2( 1) and (2) 
provides: 

2. ( 1) An income tax shall be paid as hereinafter 
required upon the taxable income for each taxation year 
of every person resident in Canada at any time in the 
year. 

(2) The taxable income of a taxpayer for a taxation 
year is his income for the year minus the deductions 
permitted by Division C. 

Thus, income tax is paid upon the taxable income 
(income minus deductions) of every person resi
dent in Canada. 

Section 5( 1) of the Act is worth noting. It 
defines the taxpayers income from employment as 
the salary, wages and other remuneration received. 
The liability is at the point of receipt. The section 
reads: 

S. (I) Subject to this Part, a taxpayer's income for a 
taxation year from an office or employment is the 

II est inutile de speculer sur l'intention du legis
la teur. vaine tentative s'il en est, car la disposition 
qui a precede l'art. 87 de la Loi sur /es lndiens 
avait ete adoptee bien avant l'instauration de l'im
pot sur le rcvcnu a titre de mesure de guerre 
temporaire en 1917. 

Un point aurait pu soulcver un debat. Le fail 
que lcs services ont etc rendus a J'cxtericur d'unc 
reserve etait-iJ pertinent relativement au situs? Sa 
Majestc a reconnu au cours des plaidoiries, avec 
raison scion moi, que le situs du salaire de M. 
Nowcgijick ctait la reserve parce que c'est la OU la 
debitricc, Gull Bay Development Corporation, 
avait sa residence ou son lieu d'affaires et parce 
que c'est la que le salaire devait etre paye. Voir 
Cheshire et North, Ptivate International Law (I Qc 
ed., 1979), aux pp. 536 et suiv. et aussi le jugement 
du juge en chef adjoint Thurlow dans l'affaire R. 
c. National Indian Brotherhood, [ 1979] 1 C.F. 
103, particulierement aux pp. 109 et suivantes. 

L'autre texte tegislatif qui porte directement sur 
la question dont nous sommes saisis, est la Loi de 
/'impot sur le re-;enu. Je vais en citcr ici quelques 
dispositions dont la premiere se trouve a la partie 
l, section A, et s'intitule uAssujettissement a rim
pot». Les paragraphes 2( I) et (2) portent: 

2. (I) Un impot sur le revenu doit etre paye, ainsi 
qu'il est prevu ci-apres, pour chaquc annee d'imposition, 
sur le revenu imposable de toutc pcrsonnc residant au 
Canada a une date quelconquc dans l'annec. 

(2) Le revenu imposable d'un contribuable pour une 
annec d'imposition est son revenu pour l'annce moins lcs 
deductions permises par la section C. 

Ainsi, l'impot sur le revcnu est paye sur le revenu 
imposable (le revenu moins les deductions) de 
toute personne residant au Canada. 

Le paragraphe 5(1) de la Loi merite aussi notre 
attention. Aux tcrmcs de ce paragraphe, le revenu 
d'un contribuabie tire d'un emploi est le tra!te
ment, salaire et autre remuneration re~us. C'est la 
reception qui crr.porte assujettissement a l'impot. 
Voici le textc du par. 5( 1 ): 

S. (I) Sous reserve de la presentc Partic, le rcvcnu 
d'un contribuable, pour une anncc d'imposition, tire 



18 

( 1983] I R.C.S. NOWEGIJICK c. LA REINE l.e Juge Dickson 35 

salary, wages and other remuneration, including gratui
ties, received by him in the year. 

The only other section is s. t 53( 1) which provides 
that every person paying salary or wages to an 
employee in a taxation year shall deduct the pre
scribed amount, and remit that amount to the 
Receiver General of Canada on account of the 
payee's tax for the year. 

Ill 

The Federal Court Judgments 

I turn now to the conflicting views in the Feder
al Court. The opinion of Mr. Justice Mahoney at 
trial was expressed in these words: 
The question is whether taxation of the plaintiff in an 
amount determined by reference to his taxable income is 
taxation "in respect or· those wages when they arc 
included in the computation of his taxable income. I 
think that it is. 

The tax payable by an individual under the /11come 
Tax Act is determined by application of prescribed rates 
to his taxable income calcula tcd in the prescribed 
manner. If his taxabJc income is increased by the inclu
sion of his wages in it, be will pay more tax. The amount 
of the increase will be determined by direct reference to 
the amount of those wages. I do not sec that such a 
process and result admits of any other conclusion than 
that the individual is thereby taxed in respect of his 
wagc..c;. 

The Federal Court of Appeal concluded that the 
tax imposed on Mr. Nowegijick under the Income 
Tax Act was not taxation in respect of personal 
property within the meaning of s. 87 of the Indian 
Act. The Court, speaking through Mr. Justice 
Heald, said: 

We are all of the view that there are no significant 
distinctions between this case and the Snow case (Snow 
v. The Queen ( 1979] C.T.C. 227) where this Court held: 
.. Section 86 (of the Indian Act, R.S.C'. 1952, s. 159') 
contemplates taxation in respect of specific personal 
property qua property and not taxation in respect of 
taxable income as defined by the Income Tax Acl, 
which, while it may reflect items that arc personal 

1 Now section 87 of R.S.C. 1970. c. 1-6. 

d·une charge ou d'un emploi est le traitement, salaire ct 
autre remuneration, y compris les gratifications, que ce 
contribuablc a rc~us dans l'anncc. 

La seule autre disposition qui nous interesse est le 
par. 153( l) qui dispose quc toute personne qui 
verse un traitement ou un salaire a un employe 
dans une anncc d'imposition doit en deduirc la 
somme prescritc ct la rcmettrc au rccevcur general 
du Canada a valoir sur l'impot du beneficiaire 
pour l'anncc. 

Ill 

Les jugcmcnts ~~a Cou1Jc<!£rale 

Examinons maintcnant les opinions contradic
toircs de la Cour fCderale. Voici l'opinion du jugc 
Mahoney, en premiere instance: 
En l'especc, ii s'agit de determiner si le fail d'assujettir 
le dcmandcur a unc taxation sur la base d'une sommc 
fixcc par rapport a son revenu imposable revienl a 
l'assujettir a unc taxation «quant a» son salairc lorsque 
celui-ci est inclus dans le calcul de son revenu imposa
ble. Jc crois que oui. 

t•imp6t paye par un particulier en vertu de la Loi de 
/'impot sur le reve11u est etabli suivant certains taux 
prcscrits applicables a son revcnu imposable calcule de 
ta fa~on prcscritc. Si son rcvcnu imposable est augmcntc 
parce qu'on y inclut son salaire, ii paiera plus d'impot. 
Le montant de l'augmcntation dependra directcment du 
montant de cc salairc. Jc nc crois pas quc l'on puissc 
tirer de cette operation ct de son resultat unc conclusion 
autrc que ccllc voulant qu'un individu soit alors assujelli 
a une taxation quanta son salairc. 

La Cour d'appel federale a conclu que l'impot 
auquel la Loi de /'impot sur le revenu assujettit M. 
Nowegijick n'est pas une taxation quant a un bien 
personnel au sens de l'art. 87 de la Loi sur /es 
lndiens. La Cour, par l'intcrmediairc du juge 
Heald, a dit: 

Nous sommes tous d'avis qu'il n'existc pas de diffe
rence appreciable cntrc cc cas ct l'affaire Snow (Snow c. 
La Reine [ 1979) C.T.C. 227) dans laquclle cctte Cour a 
conclu que: uL 'article 86 (de la Loi .mr /es lndien.fi, 
S.R.C. 1952, c. 159 1) prevoit la taxation de biens per
sonnels particulicrs en tant quc biens et non la taxation 
du revenu imposable (commc le dcfinit la Loi de /'impol 
sur le revenu) qui, tout en portant sur des articles qui 

1 Actucllcmcnt !'article 87 du S.R.C. 1970, chap. 1-6. 
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property, is not itself personal property but an amount 
to be determined as a matter of calculation by applica
tion of the provisions of the Act''. 

lV 

Construction of section 87 of the Indian Act 

Indians are citizens and, in affairs of life not 
governed by treaties or the Indian Act, they are 
subject to all of the responsibilities, including pay
ment of taxes, of other Canadian citizens. 

It is legal lore that, to be valid, exemptions to 
tax laws should be clearly expressed. It seems to 
me, however, that treaties and statutes relating to 
Indians should be liberally construed and doubtful 
expressions resolved in favour of the Indians. If the 
statute contains language which can reasonably be 
construed to confer tax exemption that construc
tion, in my view, is to be favoured over a more 
technical construction which might be available to 
deny exemption. In Jones v. Meehan, 175 U.S. I 
( 1899), it was held that Indian treaties "must ... 
be construed, not according to the technical mean
ing of [their] words ... but in the sense in which 
they would naturally be understood by the 
Indians". 

There is little in the cases to assist in the 
construction of s. 87 of the Indian Act. In R. v. 
National Indian Brother hood, supra, the question 
was as to situs, an issue which does not arise in the 
present case. The appeal related to the failure of 
the National Indian Brotherhood to deduct and 
pay over to the Receiver General for Canada the 
amount which the defendant was required by the 
ltrcome Tax Act and regulations to deduct from 
the salaries of its Indian employees. The salaries in 
question were paid to the employees in Ottawa by 
cheque drawn on an Ottawa bank. Thurlow /\.C.J. 
said (at pp. 108-09): 

I have already indicated that it is my view that the 
exemption provided for by section 87 does not extend 
beyond the ordinary meaning of the words and expres
sions used in it. There is no legal basis, notwithstanding 
the history of the exemption, and the special position of 

sont des biens personnels, n'cst pas pour av.tant un bien 
personnel mais un montant qui doit ctre calculc en 
appliquant lcs dispositions de la Lok 

IV 

L'interpretation de l'article 8"/ rie la Loi sur /es 
lndiens 

Les I ndiens possedent la citoyennete canadienne 
et, dans les affaires qui ne sont regies ni par des 
traitcs ni par la Loi sw· Jes Indiens, ils ont ies 
memes rcsponsabilites, dont le paiement d'impots, 
quc Jes autres citoyens canadiens. 

Scion un principe bien ctabli, pour etre va!ide, 
toute exemption d'impots doit etre clairement 
exprimee. 11 me semble toutefois que les traites et 
les lois visant ics Indiens doivent recevoir une 
interpretation Hberale et que toute ambiguite doit 
profiter aux lndiens. Si la loi contient des disposi
tions qui, suivant unc interpretation raisonnable, 
peuvent confercr une exemption d'impots, ii faut, 
selon moi, prcfcrer ccttc interpretation a une inter
pretation plus stricte qui pourrait etre utilisee pour 
refuser !'exemption. Dans l'affaire Jar.es v. 
Meehan, 175 U.S. 1 {1899), on a conclu que les 
traitcs avec les lndicns (TRADUCTION] «doivent 
... etre intcrprctes non pas selon le sens strict de 
(lcur] langage ... mais scion ce qui serait, pour les 
rndiens, le sens nature) de ce langagen. 

II ya peu de. jurisprudence qui puisse nous aider 
a interpreter l'art. 87 de la Loi sur /es Tndiens. La 
question du situs, sur laquelle porte J'arret R. c. 
National Indian Brotherhood, precite, ne se pose 
pas en l'espece. L 'appel forme dans cettc affaire-ia 
concernait romission de la Fraternite des Indiens 
du Canada de dCduire et de remettre au receveur 
general du Canada le montant qu'ellc devait, sui
vant la Loi de timpot sur I'! reveml et son regle
ment d,application, dCduire des traitements de ses 
employes indiens. Les traitements en question 
etaient payes aux employes a Ottawa par cheque 
tire sur une banque d'Ottawa. Le juge en chef 
adjoint Thurlow a dit (aux pp. 108 et 109): 

J'ai deja indique qu'a mon avis~ l'exemption prevue 
par l,articlc 87 nc s'ctend pas au-dela du sens habituel 
des mots ct expressions utilises dans cet article. Nonob
stant l'cvolution historique de ('exemption et la situation 
speciale des 1 ndiens dans la societe canadienne, aucun 
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Indians in Canadian society, for extending it by refer
ence to any notional extension of reserves or of what 
may be considered as being done on reserves. The issue, 
as I sec it, assuming that the taxation imposed by the 
Income Tax Act is taxation of individuals in respect of 
property and that a salary or a right to salary is 
property, is whether the salary which the individual 
Indian received or to which he was entitled was ••person
al property .. of the Indian .. situated on a reserve". 

The other case is Greyeyes v. The Queen, [ 1978] 
2 F.C. 385. The question was whether an educa
tion scholarship paid by the federal government to 
a status Indian was taxable in the Indian's hands. 
Mahoney J. held that it was not taxable, by reason 
of s. 87 of the Indian Act. 

Administrative policy and interpretation are not 
determinative but are entitled to weight and can be 
an "important factor" in case of doubt about the 
meaning of legislation: per de Grandpre J., Hare/ 
v. Deputy Minister of Revenue of Quebec, [ 1978] 
1 S.C.R. 851 at p. 859. During argument in the 
present appeal the attention of the Court was 
directed to Revenue Canada Interpretation Bulle
tin IT-62 dated August 18, 1972, entitled: "Indi
ans". Paragraph 1 of the Bulletin reads: 

This Bulletin does not represent a change in either law 
or assessing policy as it applies to the taxation of Indians 
but is intended as a statement of the Department's 
interpretation and policies that have been established for 
several years. 

Paragraph 5 reads: 
While the exemption in the Indian Act refers to 

0 property" and the tax imposed under the Income Tax 
Act is a tax calculated on the income of a person rather 
than a tax in respect of his property, it is considered that 
the intention of the Indian Act is not to tax Indians on 
income earned on a rc.~crvc. Income earned by an Indian 
off a reserve, however, docs not come within this exemp
tion, and is therefore subject to tax under the Income 
Tax Act. 

Counsel for the Crown said the Bulletin was 
simply uwrong". 

~~~~~~~~~-

fondement juridique nc permet d'etendre J'exemption 
par reference a une quelconque extension imaginaire des 
reserves ou a cc quc l'on peut considerer comme fait sur 
des reserves. Suivant mon interpretation, et supposant 
que la Loi de /'impot sur le rel'enu impose des pcrsonnes 
dans leurs relations avec les biens et qu ·un traitement. 
ou le droit de toucher un traitement est un bien, le litigc 
consistc a determiner si le traitement re~u par un lndien, 
ou auqucl cclui-ci a droit, constitue un ubien personnel8 
de l'lndicn «situe sur unc rescrvei>. 

Mentionnons cgalement l'affaire Greyeyes c. La 
Reine, [ 1978] 2 C.F. 385, OU la question etait de 
savoir si unc boursc d'etudes quc le gouvernement 
federal avait payee a une lndienne ayant statut 
legal constituait un revcnu imposable. Sc fondant 
sur l'art. 87 de la Loi sur /es lndiens, le jugc 
Mahoney a decide qu'il ne s'agissait pas d'un 
rcvcnu imposable. 

Les politiques ct l'interpretation administratives 
ne sont pas detcrminantes, mais elles ont unc 
ccrtainc valcur ct, en cas de doute sur le sens de la 
legjslation, elles peuvent etrc un «factcur impor
tantn: le juge de Grandpre dans l'arret Hare/ c. 
Sous-ministre du Revenu du Quebec, [ 1978 J I 
R.C.S. 851, a la p. 859. Au cours des plaidoirics en 
l'cspece, on a indique a la Cour le Bulletin d'intcr
prctation n° IT-62 publie par Revenu Canada le 18 
aoilt 1972 et intitule: «lndiens». Le paragraphe 1 
du bulletin est ainsi redigc:. 

Le present bulletin ne constituc pas une modification 
de la loi ou de la politiquc de cotisation en ce qui 
conccrnc )'imposition des lndiens mais Se veul un enonce 
de J'intcrprctation ct des politiqucs du Ministere qui sont 
etablies depuis de nombrcuses annees. 

Le paragraphe 5 porte: 

Bien que l'exemption mentionnec dans la Loi sur les 
lndicns se rapporte a un ubien11 et que l'impol per~u en 
vertu de la Loi de l'imp6t sur le revenu est un impot 
etabli suivant le rcvenu d 'une personne plutot qu 'un 
impot sur son bicn, ii est considerc quc l'intcntion de la 
Loi sur lcs Jndicns est de ne pas imposer les Indiens pour 
le revenu gagnc sur la reserve. Toutefois, le rcvenu 
gagnc par un lndicn hors d'une reserve n'est pas touche 
par cctte exemption et, de cc fail, est imposable en vcrtu 
de la Loi de l'irnp6l sur le revenu. 

Le substitut du procureur general a simplement 
qualific le bulletin d'«errone». 
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The prime task of the Court in this case is to 
construe the words "no Indian ... is ... subject to 
taxation in respect of any such [personal] proper
ty". Is taxable income personal property? The 
Supreme Court of Illinois in the case of Bachrach 
v. Nelson, 182 N .E. 909 (1932) considered wheth
er uincome" is "property" and responded (at p. 
914): 

The overwhelming weight of judicial authority holds 
that it is. The cases of Eliasbcrg Bros. Mercantile Co. v. 
Grimes, 204 Ala. 492, 86 So. 56, 11 A.LR. 300, Tax 
Commissioner v. Putnam, 227 Mass. 522, 116 N.E. 904! 
L.R.A. 19l 7F. 806, Stratton's Independence v. How
bert, 231 U.S. 399, 34 S. Ct. 136, 58 L. Erl. 285, Doyle 
v. Mitchell Bros. Co., 247 U.S. 179, 38 S. Ct. 467, 62 L. 
Ed. 1054, Board of Revenue v. Montgomery Gaslight 
Co., 64 Ala. 269, Greene v. Knox, 175 N.Y. 432, 67 
N.E. 910, Hibbard v. State. 65 Ohio St. 574, 64 N.E. 
109, 58 LR.A. 654, Ludlow-Saylor Wire Co. v. Woll
brinck, 275 Mo. 339, 205 S. W. 196, and State v. Pinder, 
7 Boyce (30 Del.) 416, I 08 A. 43, define what is 
personal property and in substance hold that money or 
any other thing of value acquired as gain or profit from 
capital or labor is property, and that, in the aggregate, 
these acquisitions constitute income, and, in accordance 
with the axiom that the whole includes all of its parts, 
income includes property and nothing but property, and 
therefore is itself property. 

I would adopt this language. A tax on income is in 
reality a tax on property itself. Ir income can be 
said to be property I cannot think that taxable 
income is any less so. Taxable income is by defini
tion, s. 2(2) of the Income Tax Act, "his income 
for the year minus the deductions permitted by 
Division C". Although the Crown in paragraph 14 
of its factum recognizes that "salaries" and 
"wages" can be classified as "personal property,, it 
submits that the basis of taxation is a person's 
"taxable" income and that such taxable income is 
not "personal property" but rather a "concept", 
that results from a number of operations. This is 
too fine a distinction for my liking. If wages are 
personal property it seems to me difficult to say 
that a person taxed '"in respect of' wages is not 
being taxed in respect of personal property. It is 
true that certain calculations are needed in order 

La Cour a pour tache premiere en l'espece 
d'interpreter Jes mots "nul lndicn ... n'cst assujetti 
a une taxation ... quant a l'un de ccs biens 
[personnels]». Un revcnu imposable constitue-t-il 
un bicn personnel? Dans l'arret Bachrach v. 
Nelson 182 N .E. 909 ( 1932), la Cour supreme de 
l'Illinois s'est penchee sur la question de savcir si 
un «revenU>> est un abicn» et a donne la reponse 
suivantc (a lap. 914): 

[TRADUCTION] D'apres une jurisprudence largement 
preponderante, ii s'agit cffectivement d,un bicn. Les 
affaires Eliasberg Bros. Mercantile Co. v. Grimes, 204 
Ala. 492, 86 So. 56, 11 A. LR. 300. Tax Commissioner 
v. Putnam, 227 Mass. 522, 116 N.E. 904, L.R.A. 
19 l 7F, 806, Stratton's Independence v. Howbert, 231 
U.S. 399, 34 S. Ct. 136, 58 L. Ed. 285, Doyle v. 
Mitchell Bros. Co., 247 U.S. 179, 38 S. Ct. 467, 62 L. 
Ed. 1054, Board of Revenue v. Montgomery Gaslight 
Co., 64 Ala. 269, Greene v. Knox, 175 N.Y. 432, 67 
N.E. 910, Hibbard v. State, 65 Ohio St. 574, 64 N.E. 
109, 58 LR.A. 654, Ludlow-Saylor Wire Co. v. Woll
brinck, 275 Mo. 339, 205 S.W. 196, ct State v. Pinder, 7 
Boyce (30 Del.) 416, I 08 A. 43, definissent ce qui 
constitue un bien personnel et etablisscnt en substance 
quc l'argcnt ou toutc autre chose de valeur qu'on 
acquiert a titre de gain OU de profit tire d'un capital OU 

d'un ernploi est un bien, quc !'ensemble de ces acquisi
tions constituc un rcvcnu ct quc, suivant l'axiomc sclon 
lequel le plus comprend le moins, un rcvcnu est compose 
cxclusivcment de bicns, ct, par consequent, est lui-mcme 
un bien. 

Je fa is mien ce point de vue. Un impot sur le 
revenu est en realite un impot su.r un bien. Si on 
peut dire qu'un revcnu est un bien, je com;ois mal 
qu'un revenu imposable ne le soit pas. Suivant la 
definition qui figure au par. 2(2) de la Loi de 
/'impot sur le revenu, le revcnu imposable est le 
arevenu pour l'annce moins les deductions permises 
par la section Cu. Bien que Sa Majeste recon
naisse, au paragraphe 14 de son memoire, que les 
c1traitementsn et lcs t<SalaireS» peuvent ctre classes 
dans Jes «hiens personnels1>, elle fait valoir que c'est 
le revcnu «imposable» d'unc personne qui constitue 
l'assiette de l'impot et que ce revenu imposable 
n 'est pas un «bien personnelu ma is plutot un «con
cept» qui est le resultat de plusieurs operations. 
Celle distinction est bien trop subtile a mon gout. 
Si un salaire est un bicn personnel, ii me parait 
difficile de dire qu'une personne imposee «quant 'h 
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to determine the quantum of tax but I do not think 
this in any way invalidates the basic proposition. 

The words uin respect of' arc, in my optmon, 
words of the widest possible scope. They import 
such meanings as "in relation to", "with reference 
to" or "in connection with". The phrase "in 
respect of' is probably the widest of any expres
sion intended to convey some connection between 
two related subject matters. 

Crown counsel submits that the effect of s. 87 of 
the Indian Act is to exempt what can properly be 
classified as "direct taxation on property" and the 
judgment of Jackett C.J. in Minister of National 
Revenue v. Iroquois of Caughnawaga, [ 1977] 2 
F.C. 269 is cited. The question in that case was 
whether the employer's share of unemployment 
insurance premiums was payable in respect of 
persons employed by an Indian band at a hospital 
operated by the band on a reserve. It was argued 
that the premiums were "taxation" on "property" 
within s. 87 of the Indian Act. Chief Justice 
Jackett held that even if the imposition by statute 
on an employer of liability to contribute to the cost 
of a scheme of unemployment insurance were 
"taxation,. it would not, in the view of the Chief 
Justice, be taxation on "property" within the 
ambit of s. 87. The Chief Justice continued (at 
p. 271): 

From one point of view, all taxation is directly or 
indirectly taxation on property; from another point of 
view, all taxation is directly or indirectly taxation on 
persons. It is my view, however, that when section 87 
exempts "personal property of an Indian or band situ
ated on a reserve" from "taxation", its effect is to 
exempt what can property be classified as direct taxation 
on property. The courts have had to develop jurispru
dence as to when taxation is taxation on property and 
when it is taxation on persons for the purposes of section 
92(2) of The British North America Act, 1867, and 
there would seem to be no reason why such jurispru
dence should not be applied to the interpretation of 
section 87 of the Indian Act. Sec, for example, with 

·~~~--~~~~~~~~~~ 

son salairc n'cst pas imposee quant a un bien 
personnel. II est vrai quc certains calculs sont 
necessaires afin de determiner le montant de l'im
pol, mais. scion moi, cela ne porte nullement 
atteinte a la proposition fondamcntale. 

A mon avis, les mots «quant an ont la portee la 
plus large possible. lls signifient, entre autres, 
«COnccrnanl», <crclativement a» OU upar rapport an. 
Parmi toutes lcs expressions qui scrvcnt a exprimer 
un lien quclconquc entre deux sujets connexes, 
c'cst probablcmcnt )'expression uquant an qui est la 
plus large. 

Le substitut du procurcur general pretend que 
l'art. 87 de la Loi sur /es lndiens a pour cffct 
d'accorder unc exemption a regard de ce qu'on 
peut appeler a justc titre un (TRADUCTION] aimpot 
direct sur des bicns» et, a l'appui de cet argument, 
ii cite le jugement du jugc en chef Jackett dans 
l'affaire M;nistre du Revenu national c. Iroquois 
de Caughnawaga, [ 1977) 2 C.F. 269. La question 
dans cette affaire-la etait de savoir si la part 
patronale des cotisations d'assurancc-chomage 
devait ctre payee a l'cgard de personnes employees 
par unc bandc indienne dans un hopital gere par la 
bande ct situe sur unc reserve. On a fait valoir que 
lcs cotisations constituaient une «taxation» sur les 
abicns» au sens de l'art. 87 de la Loi sur /es 
lndiens. Le juge en chef Jackett a conclu que, 
meme a supposer qu'il y eiit «taxation» des lors 
qu'une Joi imposait a un employeur l'obligation de 
contribucr au coilt d'un regime d'assurance
chomage, cela ne constituait pas une taxation sur 
des «biens» au sens de l'art. 87. Le Juge en chef a 
ajoute (a la p. 271 ): 

Toutc taxation ou impot est, directcment ou indirecte
ment, soil un impot sur lcs biens, soit un impot person
nel. A mon avis, cependanl, l'effet de l'article 87, aux 
termes duquel Jes «biens personnels d·un lndien ou d'unc 
bandc situes sur une reserve• sont cxcmptes de .taxa
tion». est d'cxoncrcr lcsdits biens d'un imp0t que l'on 
peut designer de fa~on appropriee, d'impot direct. Les 
cours ont du elaborcr une jurisprudence afin de distin
guer Jes cas SC rapportant a Un impot sur les biens des 
cas se rapportant a un impot personnel aux fins de 
I' article 92(2) de l' Acte de /'Amerique du Nord briran-
11ique, 1867; ct il n'existe aucun motif pour ne pas sc 
referer a cettc jurisprudence afin d'interprcter )'article 
87 de la Loi sur /es lndiens. A titre d'cxcmplc, on peut 
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ref erencc to section 92(2). Provi11cial Treasurer of 
Alberta l'. Kerr, (1933} A.C. 710. 

There is a line. of cases which hold that taxes 
imposed pursuant to various income tax acts arc 
taxes "on a person,, and not taxes on property: 
Mcleod v. Minister of Customs and Excise. 
[ 1926) S.C.R. 457; Kerr v. Superintendent of 
Income Tax, [ 1942] S.C.R. 435; Sura v. Minister 
of National Revenue, [ 1962] S.C.R. 65. More 
recently, in A/worth v. Minister of Finance, [ 1978) 
I S.C.R. 447 and in Attorney General of British 
Columbia v. Canada Trust Co .• [ J 980] 2 S.C.R. 
466, this Court again had occasion to consider the 
distinction in the case law between a tax on per
sons and a tax on property or upon income. 

In the Mcleod case the question was whether a 
fund accumulating in the hands of a trustee under 
the deceased's will was income accumulating in 
trust for the benefit of unascertained persons, or 
persons with contingent interests, within the mean
ing of s. 3(6) of the Income War Tax Act. 19 I 7. In 
the Kerr, A/worth and Canada Trust Co. cases the 
issue was one of constitutional law. The Sura 
decision turned on the position under the Income 
Tax Act of persons domiciled in Quebec who did 
not enter into a prenuptial contract stipulating 
separation as to property and were therefore, 
under the provisions of the Civil Code, married 
under the regime of the community of property. 

With all respect for those of a contrary view, I 
cannot see any compelling reason why the juris
prudence developed for the purpose of resclving 
constitutional disputes or for determining the tax 
implications of Quebec's communal properly laws, 
or for interpreting the phrase uunascertaincd per
sons or persons with contingent interests" in the 
Income War Tax Act should be applied to limit 
the otherwise broad sweep of the language of s. 87 
of the Indian Act. 

consulter, en reference a l'articlc 92(2). J'am~t Provin
cial Treasurer of r:lberta c. Kerr. [ 1933) A.C. 710. 

Toutc unc serie d'arrets ctablit que les impots 
prevus par differentes lois fiscales sont des impots 
«personnels» ct non pas des impots sur les biens: 
Mcleod v. Minister of Customs and Excise, 
[ l 926) R.C.S. 457~ Kerr v. Superintendent of 
Income Tax, [ 1942] R.C.S. 435; Sura v. Minister 
of National Revenue, [ 1962] R.C.S. 65. Plus 
recemmcnt, dans Jes affaires A/worth c. Ministre 
des Finances, [ 1978] I R.C.S. 447 et Procureur 
general de la Colombie- Britannique c. Compagnie 
Trust Canada, [ 1980) 2 R.C.S. 466, cettc Cour a 
de nouveau eu a etudier la distinction que fait ta 
jurisprudence cntrc un impot personnel et un 
impot sur les biens ou Sl•.r le revenu. 

Dans l'affairc Mcleod, la question etait de 
savoir si lcs fonds qui, en vcrtu d'un testament, 
s'accumulaicnt dans un fonds gcre par un fidu
ciaire, constituaient un rcvenu s'accumulant en 
fiducic au benefice de personnes inconnues ou de 
pcrsonnes ayant des interets eventuels, au sens du 
par. 3(6) de la Loi de flmpoi de Guerre sur le 
Revenu, 1917. Dans lcs affaires Kerr, A/wo1th et 
Compagnie Trust Canada, la question soulevee 
rclcvait du droit constitutionneL Dans l'affaire 
Sura, il etait question de la situation en vertu de la 
Loi de /'impot sur le revetzu de personnes domici
liccs au Quebec qui n'avaient pas passe de contrat 
de mariagc prevoyant la separation de biens et 
auxquellcs s'appliquait done, suivant les disposi
tions du Code civil, le regime de la communaute 
de biens. 

Avcc cgards pour lcs tenants du point de vue 
contraire, jc ne vois pas de raison convaincante 
pour laqucllc la jurisprudence claborec pour regler 
les litigcs constitutionnels, pour determiner Jes 
consequences fiscales des lois qucbecoises en 
maticrc de communaute de bicns ou pour interpre·· 
ter )'expression apersonnes inconnues OU ••• per
sonnes ayant des intcrets evcntuels» qui figure dans 
la Loi de l'lmpot de Guerre .mr le R~venu, devrait 
s'appliqucr de manicre a rcstrcindre la portee par 
aillcurs large du tcxtc de l'art. 87 de ia Loi sur /es 
lndiens. 
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With respect, I do not agree with Chief Justice 
Jackett that the effect of s. 87 of the Indian Act is 
only to exempt what can properly be classified as 
direct taxation on property. Section 87 provides 
that "the personal property of an 1 ndian ... on a 
reserve" is exempt from taxation; but it also pro
vides that .. no Indian ... is ... subject to taxation 
in respect of any such property". The earlier words 
certainly exempt certain property from taxation; 
but the latter words also exempt certain persons 
from taxation in respect of such property. As I 
read it, s. 87 creates an exemption for both persons 
and property. It docs not matter then that the 
taxation of employment income may be character
ized as a tax on persons, as opposed to a tax on 
property. 

We must, I think, in these cases. have regard to 
substance and the plain and ordinary meaning of 
the language used, rather than to forensic dialec
tics. 1 do not think we should give any refined 
construction to the section. A person exempt from 
taxation in respect of any of his personal property 
would have difficulty in understanding why he 
should pay tax in respect of his wages. And I do 
not think it is a sufficient answer to say that the 
conceptualization of the /11come Tax Act renders 
it so. 

I conclude by saying that nothing in these rea
sons should be taken as implying that no Indian 
shall ever pay tax of any kind. Counsel for the 
appellant and counsel for the intcrvcncrs do not 
take that position. Nor do l. We arc concerned 
here with personal property situated on a reserve 
and only with property situated on a reserve. 

I would allow the appeal, set aside the judgment 
of the Federal Court of Appeal and reinstate the 
judgment in the Trial Division of that Court. 
Pursuant to the arrangement of the parties the 
appellant is entitled to his costs in all courts to be 
taxed as between solicitor and client. There should 
be no costs payable by or to the intcrvcncrs. 

Appeal allowed with costs. 

Avec egards, je ne suis pas d'accord avcc le jugc 
en chef Jackett pour dire quc l'art. 87 de la Loi .rnr 
/es Indiens a uniqucmcnt pour cffct d,accorder une 
exemption a l'cgard de ce qu'on peut appclcr a 
justc titre un impot direct sur lcs biens. L 'article 
87 dispose que ales biens personnels d'un lndicn 
... situes sur une reserven sont cxcmptes de taxa
tion; mais ii portc egalement quc (lnul lndicn ... 
n'cst assujetti a une taxation ... quant a l'un de 
ccs biens». Certcs les premiers mots cites 
cxemplent certains biens de taxation; mais ccux 
qui vicnnent apres cxemptcnt aussi ccrtaines per
sonncs de taxation quant a ccs biens. Scion moi, 
l'art. 87 crce une exemption a l'egard des person
nes et des biens. 11 est done sans importance quc la 
taxation du rcvcnu tire d'un emploi puisse etre 
qualificc d'impot personnel et non pas d'impot 
reel. 

11 faut, jc crois, dans des cas de ce genre, tenir 
comptc du fond et du sens manifcstc ct ordinaire 
des tcrmcs cmploycs, plutot que de recourir a la 
dialcctiquc judiciairc. A mon avis, on doit cviter de 
donner a l'article une interpretation trop subtile. 
Unc pcrsonnc qui est cxcmptcc de taxation quant a 
ses biens personnels aurait du mal a comprendre 
pourquoi elle devrait etre assujettie a une taxation 
quunt a son traitcment ct. sclon moi. il ne suffit 
pas de dire que c'est ce qu'envisage la Loi de 
/'impl>t sur le rewmu. 

Pour terminer je liens a preciser qu'il faut SC 

gardcr de dCduirc des presents motifs qu'un lndien 
nc paicra jamais d'impot de quclquc nature que cc 
soit. Ni l'avocat de l'appclant ni les avocats des 
intervenants n 'ont adopte cette position. Moi non 
plus. II ne s·agit en l'cspecc quc des biens person
nels situes sur une reserve et seulement de ccs 
bi ens. 

Jc suis d'avis d'accueillir le pourvoi. d'infirmer 
l'arrct de la Cour d'appcl federate et de retablir le 
jugcment de la Division de premiere instance de la 
Cour federate. Conformcment a l'entente interve
nue entrc lcs parties, l'appclant a droit a scs 
dcpens dans toutes les cours a etre taxes commc 
cntrc avocat et client. 11 n'y aura pas d'adjudica
tion de depens en faveur des intervenants ou contre 
cux. 

Pourvoi accuei/li avec depens. 
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Government of Canada Moves 
Forward With National Energy Board 
Modernization 
November 8, 2016 
Resources Canada 

Ottawa Natural 

Developing our resources and getting them to market in an environmentally responsible 
way requires regulatory processes that carry the confidence of Canadians. 

Middle-class Canadians have expressed concerns about the National Energy Board's 
process and the impact it has on the environment and the economy. That is why, in 
January 2016, the Government introduced interim principles to guide its decisions on 
major projects, and in June 2016 announced comprehensive reviews of Canada's 
environmental assessment and regulatory processes. 

Today, Canada's Minister of Natural Resources, the Honourable Jim Carr, announced 
the creation of a five-member expert panel that will provide recommendations on 

· modernizing Canada's federal energy regulator, the National Energy Board (NEB). 

The members of the NEB Modernization Expert Panel are: David Besner, Wendy Grant
John, Brenda Kenny, Helene Lauzon and Gary Merasty. Ms. Lauzon and Mr. Merasty 
will be co-chairs. The panel members' areas of expertise include policy, energy, 
business, environment, scientific, regional and Indigenous knowledge. 

The expert panel will examine issues beyond environmental assessment, including the 
NEB's governance structure, role and mandate, with particular focus on enhancing the 
participation of the public and Indigenous peoples in regulatory reviews. The panel will 
hear views from Canadians in person and online. Its full mandate is outlined in the 
terms of reference, which reflect public comments received in June and July. The panel 
will also seek the specific views of Indigenous peoples as part of this process, and 
participant funding was made available. 

Specific information on the panel's engagement plans, including in-person and online 
opportunities for input, will be provided. It is expected that the NEB Modernization 
Expert Panel will submit its report and recommendations to the Minister of Natural 
Resources by March 31, 2017. The report will be made public. 

For major projects already under review, Government will continue to rely on the NEB to 
support key decisions, supported by the interim principles announced in January 2016. 
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Quotes 
"The panel has a mandate to consult with Canadians to seek input and make 
recommendations to the federal government on changes to the national energy 
regulator's governance, structure, role and mandate, including the participation of 
Indigenous peoples. This targeted review will ensure that Canada's regulator serves the 
needs of Canadians into the future." 
Jim Carr 
Canada's Minister of Natural Resources 

Associated Links 
NEB Modernization website -www.neb-modernization.ca 
Expert Panel Member Biographies - http://www.neb-modernization.ca/the-expert-panel 
Expert Panel Terms of Reference- http://www.neb-modernization.ca/terms-of
reference 
Interim principles: http://news.gc.ca/web/article-en.do?nid=1029999 

Contacts 
Media may contact: 

Alexandre Deslongchamps 
Press Secretary 
Office of the Minister of Natural Resources 
343-292-6837 

Media Relations 
Natural Resources Canada 
Ottawa 
343-292-6100 

Follow us on Twitter: @NRCan (http://twitter.com/nrcan) 

NRCan's news releases and backgrounders are available at www.news.gc.ca. 
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REMEDIES INVOLVING LEGISLATION 'ti 14.1880 

remedies. Justice LeBel would also have employed a I 2-month suspended 
declaration of in validity, but he would have made a stay of proceedings under 
s. 24(1) available after 30 days for both Mr. Demers and others similarly 
situated. He reasoned that "[c]orrective justice suggests that the successful 
applicant has a right to a remedy. TJlere will be occasions where the failure to 
grant the claimant immediate and concrete relief will result in an ongoing 
injustice. That is the case herb" :•21t Justice LeBel concluded that legitimate 
social interests in' protecting the public could be satisfied by the 30-day 
period that would enable provincial health authorities to pursue committal 
proceedings against dangerous persons who were unfit to stand lrial. He 
persuasively concluded: "There is no sound policy reason, particularly on the 
basis of safety, to delay a stay for one year for those pennanently unfit 
accused who do not pose a significant danger to society".429 As suggested 
above, a strong case can be made that exemptions from suspended 
declarations of invalidity can still be ordered even after the Supreme Court 
restricted the use of exemptions under R. v. Ferguson.'130 The exemption 
would minimize the injustice that could be caused by a suspended declaration 
of invalidity and it would not create pennanent case-by-case uncertainty in 
the law.431 

E. Cases where suspended declarations of invalidity are not appropriate 

In R. v. Powley,432 the court refused to extend a suspended declaration of 14.1880 
invalidity ordered by the Ontario Court of Appeal. The court noted that the 
Court of Appeal had jurisdiction and discretion to suspend its declaration, but 
stated that "[tJhis power should continue to be used only in exceptional 
situations in which a court of general jurisdiction deems that giving 
immediate effect to an order will undennine the very purpose of that order or 
otherwise threaten the rule of law". The idea that a suspended declaration is 
exceptional, preserves the rule of law and prevents "chaos" relates to the 
Schachter guidelines, but the idea that a suspended declaration can be used 
when an immediate declaration would '-undermine the very purpose of that 
order" is a new and somewhat circular addition to the Schachter guidelines. 
As will be discussed in Chapter 15, the court also noted that the suspension 
was justified in part "to foster cooperative solutions"433 and conservation in 
matters involving Aboriginal rights. Such concerns may very well be 
compelling in the Aboriginal rights context, 434 but they are not captured in 
the three-point Schachter guidelines. 

428 R. v. Demers. s11pra. footnote 424, ut para. IOI. 
4211 S11pra, ut para. 107 (emphasis in original). 
4>o R. v. Ferg11so11. (2008J I S.C.R. 96, 228 C.C.C. (3d) 385 
431 See i'!fra, 14.910.D. 
432 [2003) 2 S.C.R. 207, 177 C.C.C. (3d) 193, at purds. 51-52 • 
.fll Supra. at paru. SI. 
434 For un elaboration of how delayed declarations of invalidity may facilitate treaty

making, sec infra, IS.1530-15.1550. 
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CHAPTER 15 

REMEDIES AND ABORIGINAL RIGms 

All of th~ remedies discussed in this book could be used to remedy 15.10 , . 
breaches of Aboriginal remedies. Nevertheless, the unique nature and 
purposes of Aboriginal rights means that remedies for violations of 
Aboriginal rights merit their own treatment. Remedies for violations of 
Aboriginal rights raise distinct issues about Aboriginal self-detennination and 
the honour of the Crown in its dealings with Aboriginal rights. 

Remedies for violations of Aboriginal rights are relatively unexplored by 15.20 
courts and commentators compared to remedies for the violation of Charter 
rights. The length and costs of litigating Aboriginal claims means that final 
decisions on the merits are often not reached and all of the parties have 
incentives to resolve the dispute in a consensual manner. 1 Pre-trial remedies 
whether requests for interlocutory injunctions and/or remedies for breach of 
the duty to consult have played a more important role in the Aboriginal rights 
context than in relation to other constitutional rights. 

The focus on pre-trial remedies and the difficulties of litigating Aboriginal 15.30 
rights cases to completion mean that courts have yet to confront many of the 
problems of devising final remedies for violations of Aboriginal rights. 
Rights and remedies are, of course, interconnected. Judges do not decide 
questions of rights without worrying about remedies. 2 The fact that judicial 
remedies for violations of Aboriginal rights may be complex and may 

For an example of an Aboriginal title case that was extensively litigated and still not 
resolved sec Delgamuukw '· British Columbia, [ 1997] 3 S.C.R. l 0 IO. l S3 D.L.R. (4th) 193. 
Chief Justice Lamer concluded this case by observing at para. 186 that: 

•.• this litigation has been both long and expensive. not only in economic but in human 
terms as well. By ordering a new trial, I do not necessarily encourage the parties to 
proceed to litigation end to settle their dispute through the courts. As was said in 
Spa"ow, at p. l IOS, s. 35(1) "provides a solid constitutional base upon which 
subsequent negotiations can take place". Those negotiations should also include other 
aboriginal nations which have a stake in the territory claimed. Moreover, the Crown is 
under a moral, if not a legal, duty to enter into and conduct those negotiations in good 
faith. Ultimately, it is through negotiated settlements, with good faith and give and take 
on all sides. rcinf orced by the judgments of this Court, that we will achieve what I stated 
in Yan der Peet. supra, at para. 3 J, to be a basic purpose ors. 35( I)- "the reconciliation 
of the pre-existence of aboriginal societies with the sovereignty of the Crown". Let us 
face it, we arc all here to stay. 

For an account of how the remedial implications of holding that racially segregated 
schools were unconstitutional influenced the United States Supreme Court's delibera
tions in Brown Y. Topeka Board of Education, 347 U.S. 483, 74 S. Ct. 686 (1954), see Mark 
Tushnet, "What Really Happened in Brown v. Board ofEducation" (199 J). 91 Colum. L 
Rev. 1867 at pp. 1921 et seq.; Richard Kluger, Simple Justice (New York: Knopf, 1976). 
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adversely affect competing interests may deter some judges from recognizing 
Aboriginal rights. 

15.40 Concerns about competing interests have already influenced the choice of 
remedies available for violations of Aboriginal rights. Courts have stressed 
the need to reconcile and balance Aboriginal claims with the Crown's 
assertion of sovereignty. They have indicated that remedies especially with 
respect to the ~rown's duty to consult do not give Aboriginal applicants a 
veto over 1Jroposed developments. Although social interests are considered 
when devising other constitutional remedies, there is a need to ensure that 
rights are made meaningful through effective remedies. Any limit on a 
remedy should be justified and proportionate. There is a special danger in the 
Aboriginal rights context that the interests of governments and the majority in 
economic development will dominate and overshadow the treaty and 
constitutional rights of Aboriginal peoples. Courts have at times recognized 
this danger. Unfortunately, they have not always resisted it. 

15.50 The distinctive purposes of Aboriginal rights have so far resulted in a 
variety of different approaches to the enforcement of Aboriginal rights. In 
some cases, including the James Bay case in the 1970s and the Meares 
Island case in the 1980s, Aboriginal peoples were able to obtain interlocutory 
injunctions to restrain development and exploitation of land over which 
Aboriginal rights were claimed. Aboriginal rights over land and resources are 
particularly susceptible to irreparable harm before a full trial can be held. 
Interlocutory relief can be justified as required exemptions from valid laws, 
especially if the balance of convenience is not conceived in a majoritarian 
fashion that favours the interest of the majority in economic development 
over the interests of Aboriginal peoples. At the same time, as examined in 
Chapter 7, courts are cautious about granting pre-trial relief especially in 
situations where a trial on the merits will take years. Although interlocutory 
injunctions were granted in some major Aboriginal rights cases, they were 
also denied in others. 

15.60 In its 2004 decision in Haida Nation v. British Columbia (Minister of 
Forests), 3 the Supreme Court of Canada expressed unease with the "all-or
nothing" focus on interlocutory injunctions. The Court noted that Aboriginal 
applicants often failed to obtain any pre-trial relief, but it also seemed to 
indicate that an approach that allowed the economic interests of the majority 
to trump Aboriginal claims was not an appropriate balancing of the com
peting interests. In any event, the court in that case recognized that the Crown 
has a duty to consult with Aboriginal peoples before undertaking actions that 
may affect their rights. The Crown's duty to consult is based on its obligation 
to be honourable in its dealings with First Nations. Like interl0cutory 
injunctions, the Crown's duty to consult applies to Aboriginal claims that 
have not been established at trial. The duty to consult is also supported by the 
desire often expressed in the s. 35 jurisprudence that negotiations leading to 

(2004) 3 S.C.R. 511, 245 D.L.R. (4th) 33 at para. 14. 
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Aboriginal rights. The purposes of Aboriginal rights are complex but they 
include some recognition of Aboriginal self-detennination and the impor
tnnce of treaty-making as a honourable and non-coercive form of 
reconciliation. In some circumstances, perhaps especially at the interlocutory 
stage, it may be appropriate for the couns to tailor remedies to facilitate fair 
and honourable negotiatiorls between First Nations and the Crown. Such an 
approach can in appropriate circumstances and consistent with the purposive 
approach t-best vindicate the values expressed in the [constitutional rights! 
and provide the form of remedy to those whose rights have been violated that 
best achieves that objective". 12 Negotiation is a flexible nnd participatory 
process well suited for recognizing the evolving and dynamic nature of 
Aboriginal rights and reconciling them with other interests. It hns historical 
origins in lhe trenty-making process and has been used to obJnin modem land 
claims agreements. The text and history of Aboriginal rights in the Canadian 
Constitution indicate u desire thnt First Nations and Canac.Jian governments 
work out their relationship by making treuties. Most would agree that fair 
treaties and agreements rather than coun orders or calculations of damages 
are the optimal means to reconcile Aboriginal claims with the Crown's 
assertion of sovereignly. 

15.150 The remedial purposes of giving constitutional protection to existing 
Aboriginal and treaty rights, failures to comply with treaties in the past and 
unequal bargaining power between First Nations and govemmcnl4', all require 
the couns to piny an active role to ensure a fair process. Courts should 
recognize that there is often nn inequality of bargaining power between 
Aboriginal applicants and governments. 11 Couns should nuempt 10 address 
these concerns to ensure that negotiations do not lead to ugreements that 
replicate such inequalities. The courts have a variety of tools al their disposal 
to address such inequalities including the ability to award advance costs in 
exceptional cases where Aboriginal applicants could not bring a claim 
without such costs and their claims vindicate larger interesLc; including the 
honour of the Crown. 1"' Courts can also restrain development pending 
compliance with the duty to consult, they can issue detailed declarations 
about the requirements of the duty to consult in specific circumstances and 
they can retain jurisdiction over a case to ensure that the parties can relatively 
quickly come back to the court for clarifications about the duly to consult and 

12 

II 

I.& 

Osh<1r11,• 1•. Ct111t1tlt1 t T1·c•t1s111T B"'m/J. [1991J 2 S.C.R. 69. 82 0.L.R. (4th) 321 nt p. 346. 
As Sukej Youngblood Henderson and his co·authors have wumed. m:gotiauun may not 
be "un appropriate w.iy to implement cxisting cunst1tutionul provisions where greill 
disparities of bargainmg power cxist among groups ... Aboriginal peoples haw found it 
difficult to nego1iat1: with I heir oppressors.·· James (Sak~J) Youngblood Henderson cl nl .. 
. lht1rir:i1wl Tt•11ttrt• i111/i,• Cmmi1wim111/ Cmu1tlt1 (Scarborough. Ont.: Carswell. 200t)). p. 
394. For similar urguments that the burgaining powers or the stronger purly mny prev;1il 
m ncgotmlions espcciully when courts rcmui11 iiilc111 with r\!S(ll.'Cl to legal cnlillcmen1s S\."i! 
Dwight Newman. "Negouatcd Rights Enrorcemcnt" (2006). 69 Susk. L. Rev. 119. 
Briti.flt Ct1/11mbl" f Mi11in,•rnf Fttn•st.f I 1•. Okt111t1g1111 lmlicm 8C1m/. [2003J 3 S.CR. 371. 233 
D.L R. (4th) 577 discussed :r111irt1 • 11.8601/. 
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to deal with changed circumstnnces. In some cases, damage awards and 
higher than usual assessment of legal costs may be appropriate if the Crown 
has abused its position and capitalized on inequalities of bargaining power. 
Some degree of judicial supervision over how the Crown discharges its duty 
to consult mny avoid the extremes of judges either attempting to resolve some 
of the most complex nnd1 intractable social, economic and legal problems 
facing Canada or leaying matters to an unsupervised political process that 
allows gqv~mfnents to exploit their unequal bargaining power and deprives 
Aboriginal and treaty rights of their legal and constitutional status. 

Although courts should attempt to facilitate negotiation and can use 15.l<iO 
instruments such as the Crown's enforceable duty to consult to this end, they 
must recognize that not all disputes can be resolved by agreement. In some 
cases, courts will have to determine whether Aboriginal rights exist and have 
been violated without justification and if so detennine the appropriate remedy 
for the violation. Section 35( I) of the Co11stitution A£'1, 1982 recognizes and 
aftinns the existing Aboriginal nnd treaty rights of Canada's Aboriginal 
peoples. The Supreme Court of Canada has affirmed in its landmark R. v. 
Spetn·ow 1s decision that s. 35 will be enforced like nny other constitutional 
right and as such it is "unalterable by the nonnal legislative process and 
unsuffering of laws inconsistent with it". The judiciary has a duty "to ensure 
that the constitutional lnw prevails". 16 

The provision of effective and meaningful judicial remedies should be a 15.170 
key component of the legal protection of Aboriginal rights if those rights are 
not to be second class constitutional rights. Although Aboriginal rights have 
origins and purposes that nre distinct from other rights, distinctiveness should 
not be an excuse for not giving Aboriginal rights the same generous treatment 
as other constitutional rights. 17 To be sure, other constitutional remedies often 
involve a balancing of competing interests, fairness to all parties, respect for 
institutional role and even limited and justified departures from fully 
retroactive relief. 111 Al the same time, these factors should not be applied 
more readily in cases dealing with established violations of Aboriginal rights 
just because of the focus in Aboriginal rights jurisprudence on reconciliation. 
The desire to achieve reconciliation cannot be an excuse to avoid the 
government having to justify limits on rights or remedies. The crafting of 
constitutional remedies should not be a licence for less disciplined and 

.,, 

i' 

l'I 

l1990J I S.C.R. 1075, 70 D.L.R. (4th) 385 . 
S11prct, Ht p. 407. quoting Rtf<'T<'llt:<' rt• lu11g11t1ge Riglrts Ulfder s. }J of Mtmiwha Act, /870 
& \ 13311/ C111nti1111i1111.frt.1867, [1985] I S.C.R. 721. 19 D.L.R. (4th) I ut p. 19, supp. 
re&tsons (19RSJ 2 S.C.R. 347. 26 D.L.R. (41h) 767. supp. reasons (1990) 3 S.C.R. 1417. 
Although the tlistincllve n11ture of Aboriginal rights must be respected, there is ulso a 
uungci that Ibey will be lrcuted us second cluss rights or rights that must surmount 
ob,taclcs not impused on olher constitutionul rights. See John Borrows "{Ah)Origin· 
alism ant.I Cm11ttlt1's Con:ilitutiou'" (2012). 58 S.C.L.R. (2d) 351. 
~e D1111ut·Bmulr<'tlll 1•. Norn &mitt t Depurmu:nt <!f l::dm:Cllicm J, l2003J 3 S.C.R. 3, 232 
D.L.R. (4th) 577 untl Hi.i/1111 "· Ct11utcl<1 ( .rlllt1mey Ge11t!l't1/J, (2007) I S.C.R. 429. 278 
D.L.R. (4th) 385. discussed .m11ra • 3.840-• 3.900. 
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meaningless and the hann that ensues cannot be compensated through 
damages. 11

"
11 

The court also found that the public interest would be served by aJlowing the 
band meaningfully to participate in the consultation. 118

h 

15.690 In some cases. courts have not only denied the request by Aboriginal 
applicants for interlocutory, injunctions, but have even granted injunctions 
against Aboriginal protests and self-help designed to prevent or slow , 
developmept. 111 Tolko /11dustries, the judge denied the injunction requested 
by the Okanagan Band. but also granted an injunction against the band to stop 
it from interfering with the logging. This case demonstrates how the denial of 
an injunction to stop development pending either a full trial on the merits or 
Crown compliance with its duty to consult may result in self-help remedies 
by Aboriginal people. As will be seen, these cases raise difficult issues that 
require courts to be sensitive to the larger history and context of the dispute. 

15.691 The Federal Court of Appeal has overturned an injunction restraining the 
government from selling lands over which s. 35 rights were claimed until 
there was adequate consultation, and exercising ongoing supervisory 
jurisdiction11

Hc over how the government implemented its duty to consult. 
Although recognizing that the trial judge's exercise of remedial discretion 
was entitled to discretion, the Court of Appeal reversed the restraining order 
on the basis that Canada had not acted egregiously and "[t]here is no reason 
to think that Canada will now act unfairly or unilaterally concerning the 
Barracks property. Further, as a result of these reasons, Canada is now well
aware of its obligations, and there is no evidence to suggest that it will not 
govern itself accordingly". There were also other remedies that could be 
obtained "on short notice" if the government engaged in misconduct. 118

d The 
Court of Appeal reversed the supervision order on the basis that such a 
remedy should be used as a "last resort" and was "unusual and intrusive". i tsc 

In addition, "Canada has not refused its responsibilities. Rather, it has been 
unsure about its responsibilities".' uir The Court of Appeal relied on the first 
little Sisters case as support for its position that a declaration and finding of 
a past violation would be adequate without adverting to the problems that the 
gay and lesbian bookstore had in engaging in fresh litigation when it was 

i uw Tlidw Gmier111mm1 v. Ctt11lltla (A twrne.•• Ge11eru/). (20 I SJ 2 C.N.L. R. 372, 20 IS NWTSC 9 
(N.W.T.S.C.)111 par.1. 71. 

I IHh lb/cl. ut para. 103. 
11

11e Unfortunutcly the trial judgment did not really address the reasons for retaining 
jurisdiction: umg Plui11 First Nation ''· Canada (Attorney General) (2012), (2013) I 
C.N.L.R. 184, 2012FC1474 (F.C.), reversed in part(20lS), 388 D.L.R. (4th) 209, 2015 
FCA 177 ( F.C .A.). The trial judge did, however. find "egregious" 11ction such as Canada 
ignoring correspondence from the applicants in 2006 und 2007: ihicl. ut para. 79. 

111111 Ct11111cla ( At111r11ey Ge11m1/J 1•. Ltmg P/uitr First Nation (2015). 388 D.L.R. (4th) 209, 2015 
FCA 177 ( F.C.A.) ut paras. I 48and I SS. 

1111c Ibid. at para. I 52. 
1111

' Ct11u1tlu ( A111m1~\' G~11ert1I J r. lcmg Pltti11 First Natimr(2015), 388 D.L.R. (4th)209, 201 S 
fCA 177(F.C.A.}ul parus. ISO and IS2. 
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dissatisfied with how the government implemented the declaration. 118
8 This 

case raises the question of the adequacy of remedies in breach of duty to 
consult cnses. Governments will have little to lose and Aboriginal bands will 
have wasted scarce resources on litigation if at the end of the day a breach of 
a duty to consult does not produce an effective remedy. 

E. Injunctions Against Alioriginal Protests 

lnjunctjops
0 

~gainst' Aboriginal protests should be carefully considered and 15.700 
crafted because they may arise from contexts of historical injustice, past 
grievances and a failure of the Crown to implement a duty to consult. The 
Ontario Court of Appeal has in a number of important cases stressed the need 
to approach such injunctions in a careful and contextuaJ manner. In a case 
arising from Aboriginal occupation of lands in Caledonia. the Court of 
Appeal held that a motions court judge had erred by "focusing on vindicating 
the court's authority through the use of the contempt power" as the only part 
of the rule of law. The rule of law also included "respect for minority rights, 
reconciliation of Aboriginal and non-Aboriginal interests through negotia-
tions, fnir procedural saf eguardc; for those subject to criminal proceedings, 
respect for Crown and police discretion, respect for the separation of the 
executive, legislative and judicial branches of government and respect for 
Crown property rights". 119 In particular, the Court of Appeal stressed the 
important role of police and prosecutorinl discretion in enforcing the 
injunction. The Ontario Court of Appeal has subsequently elaborated that: 

llKi! 

Where u requested injunction is intended to create 0 11 protest-free zone" for 
contentious private activity that affects nssened aboriginal or treaty rights, the 
coun must be very careful to ensure that. in the context of the dispute before it, 
the Crown hus fully and faithfully discharged its duty to consult with the 
affocted Firi;t Nations: see Julia E. Lawn, '"The John Doe Injunction in Mass 
Protest Cases" (1998). 56 U.T. Fae. L Rev. 101. The court must further be 
\llflsficd thal every effort has been exhausted to obtain n negotiated or legislated 
'iOlution to the dispute before it. Good faith on both sides is required in this 
process: Huit/ti Nc11io11, p. 532 S.C.R. 120 

/hic/ .• 111 para. I S4 referring to littlf! Sisters B"uk & A,., Enrpuri11m ''· Cmutclu ( Mi11isteroj 
Jtt.~tin!J (2000), ISOC.C.C. (3d) I, 2000SCC69(S.C.C.). but not LittleSistersBtwk & Art 
Em110ri11m 11• Ccmt1tltt ( Commissit111er flf Cuswms & Revt•mte AKem:y J (2007), 21 S C.C.C. 
<3d> 449. 2001sec2 (S.c.c.). 

11
" Ht•t1t·11 ltulustrit•s Lui. 1•. Ht1ucle11ust11111ee Sis Nt1ticms C1mjedert1''.'' Cmmt'il (2006). 277 

D.L.R. (4th) 274, 36 C.P.C. (6th) 199 (Ont. C.A.) al paras. 141-43. 
Ill> Frt111tt•t1m· Yc>111urt•.~ C11rp. 1•. Arclt1d1 Algm1q11i11 First NtttioJl (2008), 295 D.L.R. (4th) I08, 

[200K] 3 C.N.L.R. l 19 (Ont. C.A.) at para. 48, udditionul reasons 2008 ONCA 621, leave 
to 11ppeul to S.C.C. refused (2008), 257 O.A.C. 400 (note). The Court of Appeal 
claburatl!d: "Having regard to the clear line of Supreme Court jurisprudence, from 
Sp11rrmr to Miki.\"f!ll', where constitutionully protected aboriginal rights are asserted, 
injunctions sought by privute parties to protect their interests should only be grunted 
where every effort hus been made by the court to encouruge consultation, negotiation, 
UL"Commotfation and reconciliation umong the competing rights and interests. Such is the 
..:use l!vcn if the affected aboriginal communities choose not to fully participate in the 
injunction pro~ings": suprt1, at para. 46. 
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judge declared not only the existence and breach of the duty to consult but 
declared that certain accommodations should be made as contained in a 
Minister's letter. Smith J. in that case also remained seized of the matter, 150 a 
valuable technique that will be described below as part of a "declaration plus" 
approach which attempts to bridge some of the gaps between declarations and 
injunctions. The British' Columbia Court of Appeal has, however, 
distinguished .iie abov,e case and held that a judge erred when making a 
declaration beyond the scope of a duty to consult case. It also affirmed that 
decJarations about federal duties to consult should not be made in a case 
focused on provincial duties to consult. The Court of Appeal reasoned: 

. . . the declaration goes much funher than nddressing the present dispute 
between the parties. lt does not address a cognizable threat to a legal interest. I 
agree with the Crown's submission that the court ought not to make a 
declaration intended to describe the duty to consult in relation to decisions that 
are not before the coun. To the extent the declaration made in this case 
describes the law, it is unnecessary. To the extent it does more, it is 
inappropriate, because it addresses questions that were not before the court. 
which was called upon to consider specific issues on a preliminary basis on 
limited evidence. "oa 

To be sure, judges should not order remedies that go beyond the case. At the 
same time, they should be attentive to the fact that a breach of the duty to 
consult demonstrates a breach of the Crown's obligation to act honourably 
and that declaratory relief can play a practical and helpful role in resolving 
disputes and making repeated litigation unnecessary. 

The Supreme Court affirmed that a declaration about federal jurisdiction 15.901 
under s. 91(24) with respect to non-status Indians and Metis was available as 
a practical means to prevent future disputes about jurisdiction. At the same 
time, the court refused to make broader declarations relating to the duty to 
consult or the existence of fiduciary duty on the basis that there was no utility 
in making declarations about settled Jaw. 15

0b 

Some courts have issued bare bones declarations that simply announce that 15.910 
a duty to consult exists and has been breached. For example, the British 
Columbia Court of Appeal made less detailed declarations regarding what the 
duty to consult requires in particular circumstances. 1s1 One problem with 

W.A.C. IS4 (C.A.), leave to apenl refused (2013), 589 W.A.C. 31911 (S.C.C.). Sec also 
Da'nuxda:nvfA.waetlala Fir.rl Nation v. British Columbia (Minister of Environment) 
(2011), 58 C.E.L.R. (3d) 239, [2011) 3 C.N.L.R. 188 (B.C. S.C.); Ka'u'Gee Tu First Nation 
v. Ca11ada (Attorney General} (2007), 30 C.E.L.R. (3d) 166, (2007) 4 C.N.L.R. l 02 (F.C.) 
for examples of bare bones declarations that the duty to consult exists and has been 
violated. 

150 H11pacasath First Nation v. British Columbia (Minister of Forests) (2005), 41 Admin. L.R. 
(4th) 179, (2006] I C.N.L.R. 22 (B.C. S.C.) at para. 321. 

15011 Kwak/111/ First Nation v. British Colwnblu (District Manager, North Island Central Coast 
Forest District) (20 IS). 95 Admin. L.R. (5th) 229, 20 IS BCCA 345 (B.C. C.A.) ut para. 62. 

ISOb Daniels v. Canada ( Mi11u1er of lnJ/mr Affairs and Northem Development) (2016), 395 
D.L.R. (4th) 381, 2016 SCC 12 (S.C.C.) at paras. 53-56. 

"
1 West Moberly First Natio11s v. British Columbia (Chief Inspector of Mines) (2011), 333 
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such bare bones declarations that a duty to consult exists and has been 
violated is that such a remedy may provide little incentive for the Crown to 
err on the side of complying with the duty to consult in the first place. 
Damages and higher awards of costs may be appropriate if the court is 
convinced that the Crown acted unreasonably with respect to implementing 
its duty to consult A bare bones ·declaration may also generate further 
disputes and litigation abowt what the duty to consult entails. Some judges 
have refused t<1 issu~ declarations that presume success on the merits or that 
dictate the precise accommodation that should be made for Aboriginal 
interests. 152 In crafting declarations, courts should ask themselves whether a 
particular declaration is likely to produce an effective and meaningful remedy 
that assists in an honourable implementation of lhe duty to consult. In another 
case, the court issued declarations and stated that: 

I do not think it appropriate for the Court to assume any son of control over the 
ongoing consultations. or as to what course they should take. Neither do I think 
1 should issue an order prohibiting the Minister from again renewing die four 
licences until the consultation process is complete. There is no principle that the 
world comes to a standstill during that process. 1524 

This approach explicitly placed the burden on the Band "if it considers it 
appropriate, to seek interlocutory injunctive or other relief, should decisions 
be made to renew the four licences., 1'2b that were originally issued without 
consultation. Such an approach risks repeated litigation over essentially the 
same issue. In another case, the Yukon Court of Appeal at the parties' request 
suspended a declaration about the government's duty to consult in anticipa
tion of legislative amendments that would facilitate consultation. 152o The 
Federal Court has refused to issue an injunction or anything more than a 
declaration when it found that the federal government had violated the duty to 
consult when enacting omnibus legislation that affected Treaty rights. 15

2c1 

Declarations are also a discretionary remedy and judges have refused to order 
even while also urging that consultations should talce place. as2c 

D .L. R. (4th) 31, 26 Admin. L.R. (5th) 283 ( 8.C. C.A.), leave to appeal refused (2012), (sub 
""'"· Willsonv. British Columbia) SS I W .A.C. 320 (note)(S.C.C.) at para. 164. Fora trial 
judgment refusing 10 order specific accommodations after finding a breach of the duty to 
consult, and simply declaring the existence and breach of a duty to consult, see 
Da'11axda~\,v/Awue1/a/a First Nation v. British Colwnbia (Minister of Energy. Mines and 
Natural Gas) (2015). 94 C.E.L.R. (3d) 74, 2015 BCSC 16 (B.C. S.C.) at paras. 255-259. 

152 Wii'litsw.-c v. Brirish Columbia (Minister of Forests) (2008). 88 Admin. L.R. (4th) 109, 
(2009] I C.N.L.R. 359 (B.C. S.C.). 

15211 K'omoks First Nation v. Canada ( A.11orntyGeneru/) (2012), 419 F.T.R. 144, 2012 FC 1160 
(F.C.} at para. 47. 

15211 S11pra, at para. 49. 
IS2c Ross River Dena Council v. Yukon (2012), 358 D.L.R. (4th) JOO, [2013) 2 C.N.L.R. 355 

(Y.T. C.A.), additional reasons (2013), 577 W.A.C. 245, 2013 YKCA 7 (Y.T. C.A.). al 
para. 57, leave to appeal refused 2013 CarswellYukon 68 (S.C.C.). 

152
d Mlkisew Cree First Nation v. Catruda (Minister of Aboriginal Affairs and Northern 

Development) (2014), 93 C.E.L.R. (3d) 199, 2014 FC 1244 (F.C.) at paras. 105-107. 
15211 RtJssRiverDe11uCou11cilv. Y11kon(201S),261 A.C.W.S.(3d)3,2015YKSC4S(Y.T.S.C.) 

at paras. 98-99. 
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Abstract 

This chapter highlights law's participation in the colonizing projects that initiated the establishment of the 
Canadian constitutional order. Imperial and subsequently Canadian law deemed legally insignificant the 
deep connections that Indigenous peoples had with their ancestral territories, and imposed alien norms of 
conduct on diverse Indigenous ways of life. In doing so, law legitimated the manifold political, social and 
economic acts of dispossession and dislocation that collectively bear the label of colonialism. The 
constitutional entrenchment of Aboriginal and treaty rights in 1982 formally recognized a distinctive 
constitutional relationship between Indigenous peoples and Canada. The judiciary has begun to see the 
purpose of formal constitutional recognition to be a process of substantive constitutional reconciliation of 
the interests of Indigenous peoples and those of Canada. This chapter argues that constitutional 
reconciliation can only commence by comprehending Aboriginal rights and title as protecting Indigenous 
interests associated with culture, territory, treaties and sovereignty in robust terms - terms, if met, which 
will have profound structural consequences for the constitutional relationship between Indigenous peoples 

and Canada. 

Keywords: Aboriginal rights, Aboriginal title, assimilation, colonialism, Constitution of Canada, Crown 
sovereignty, Crown title, Indigenous sovereignty, recognition, reconciliation 

1. Introduction 

The patriation of the Constitution of Canada in 1982 brought far-reaching structural changes 

to the Canadian constitutional order. Among the most prominent of these changes, and addressed 

extensively elsewhere in this Handbook, were the introduction of a complex set of amending 

formulas that release Canada from the need to request the Parliament of the United Kingdom to 

enact legislation to amend Canadian constitutional norms, and the enactment of the Canadian 

Charter of Rights and Freedoms, which places constitutional limits on the exercise oflegislative, 

executive and administrative authority in the form of entrenched constitutional rights and 

freedoms. Patriation also created the possibility of structural changes in the relationship between 

Indigenous peoples and Canada, by recognizing and affirming, in section 35 of the Constitution 

Act, 1982, the 'existing aboriginal and treaty rights of the aboriginal peoples of Canada' - I 
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changes that have the potential to promote reconciliation in the wake of a long and punishing 

history of colonialism that structured and continue to structure Canadian-Indigenous relations. 

This chapter seeks to highlight law's participation in the colonizing projects that initiated the 

establishment of the Canadian constitutional order. Imperial and subsequently Canadian law 

refused to acknowledge the presence of a plurality of Indigenous constitutional orders on the 

continent, laying instead the groundwork for a decidedly monist conception of sovereign power, 

initially rooted in the sovereignty of the United Kingdom and ultimately grounded in the 

sovereignty of Canada. Imperial and subsequently Canadian law deemed legally insignificant the 

deep connections that Indigenous peoples had with their ancestral territories, and imposed alien 

norms of conduct on diverse Indigenous ways of life. In doing so, law legitimated the manifold 

political, social and economic acts of dispossession and dislocation that collectively bear the 

label of colonialism. The constitutional entrenchment of Aboriginal and treaty rights in 1982 

formally recognized a distinctive constitutional relationship between Indigenous peoples and 

Canada. The judiciary has begun to see the purpose of formal constitutional recognition to be a 

process of substantive constitutional reconciliation of the interests of Indigenous peoples and 

those of Canada. This chapter argues that constitutional reconciliation can only commence by 

comprehending Aboriginal rights and title as protecting Indigenous interests associated with 

culture, territory, treaties and sovereignty in robust terms - terms, if met, which will have 

profound structural consequences for the relationship between Indigenous peoples and Canada. 

2. Law and Colonialism 

To grasp the nature and scope of Aboriginal rights and title in the contemporary Canadian 

constitutional order, it is necessary to go back in time to unearth how imperial powers 

comprehended their claims of sovereign authority on the continent. At the time of initial contact 

between Indigenous peoples and imperial powers and their colonial representatives, manifold 

Indigenous legal orders exercised lawmaking authority over territories and peoples in the 

Americas. The legal norms that constituted these legal orders specified and regulated the 

economic, social and political practices of individuals and groups belonging to distinct 

Indigenous nations as well as relations between and among Indigenous nations. The legal 

2 
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validity of these norms lay in the nature of the legal orders from which they emanated. European 

settlement imported colonial legal norms whose validity ultimately depended on the legal 

systems of France and the United Kingdom. Colonial settlement also marked the genesis of a 

series of inter-societal encounters, some friendly, others hostile, with mistrust, trust, suspicion 

and expectation alike participating in the formation of a pluralist ethos characteristic of their 

relations. In the words of Jeremy Webber, 'the distinctive norms of each society furnished the 

point of departure, determining the spirit of interaction, colouring the first interpretations of the 

other's customs, and shaping the beginning of a common normative language.' 1 

The promise of a 'common normative language' informing this relationship, however, 

remains unfulfilled. There are many complex reasons for its absence - reasons that span many 

domains, including epistemology, economics, politics and law. But one account merits attention, 

even though it glosses over the complexity of what it seeks to explain. The common normative 

language immanent in early encounters between and among Indigenous and colonial peoples 

failed to take root and was replaced by its antithesis: a monistic account of constitutional order, 

with decidedly non-Indigenous sources of legal authority initially grounded in British law and 

subsequently grounded in the Constitution of Canada. 2 

One contributing factor to the emergence of a monist conception of the Canadian 

constitutional order, addressed elsewhere in this Handbook, was a transformation of the Crown's 

objectives in entering into treaties with Indigenous peoples. Although the Crown initially entered 

into treaties with Indigenous peoples to secure its precarious legal and factual footing on 

Indigenous territories by acts of mutual recognition, the Crown began to negotiate treaties for 

different reasons. During the nineteenth century, perhaps as a result of the dramatic shift in 

demography and in the balance of military and economic power between Indigenous nations and 

the Crown, the treaty process from the Crown's perspective instead became a means of 

facilitating the relocation and assimilation of Indigenous people. The Crown increasingly saw the 

1 Jeremy Webber, 'Relations of Force and Relations of Justice: The Emergence of Normative Community 
between Colonists and Aboriginal Peoples' (1995) 33 Osgoode Hall L.J. 623, 627. 
2 Compare P.G. McHugh, Aboriginal Societies and the Common Law: A History of Sovereignty, Status, and Self
Determination (New York: Oxford University Press, 2004) 94 ('constitutional lawyers and courts intellectually to 
the unitary common law model of sovereignty - itself ... largely a nineteenth-century model - were unable to 
recognize a shared or multiple version'). 

3 



40 

treaty process as a means of formally dispossessing Indigenous peoples of ancestral territory in 

return for reserve land and certain benefits to be provided by state authorities. 

When law gradually emerged as a relatively autonomous sphere of social life, the judiciary 

began to address the legal consequences of the treaty process. Judicial interpretation of treaties 

only started to occur in Canada in the late 1800s, when courts held treaties to be political 

agreements unenforceable in a court of law. International law provides that an agreement 

between two 'independent powers' constitutes a treaty binding on the parties to the agreement.3 

But because courts regarded Indigenous nations as uncivilized and thus not independent, they 

refused to view Crown promises as legally enforceable obligations under international or 

domestic law.4 

Moreover, with the establishment of British colonies in North America, there arose a need to 

extend legal validity to the emergent pattern of landholding occasioned by colonization. Enter 

the fiction of underlying Crown title, with a particularly brutal twist. Canadian property law 

holds that the Crown enjoys underlying title to all of Canada.5 Property owners possess and own 

their land as a result of grants from the Crown. Ownership confers a right to use and enjoy the 

land in question and a right to exclude others from entering onto one's land. 

The fiction of original Crown occupancy was originally developed to legitimate feudal 

landholdings in England, along with another fiction that the actual occupants of the land enjoyed 

rights of ownership as a result of Crown grants. The law imagined the Crown as granting lands to 

landholders, with the result that ownership, or fee simple, passed as a result of these grants to 

landholders. As Kent McNeil has explained, this process never truly occurred; the Crown was 

not the original occupant and therefore not the original owner of the land, and by and large the 

3 See, eg, James Crawford, Ian Brownlie 's Principles of Public International Law (Oxford: Oxford University 
Press, 2012) 58-70. It should be noted that, even if treaties between the Crown and First Nations constituted 
treaties in international law, this fact alone would not render them enforceable in domestic courts; implementing 
legislation would be required: see AG Canada v AG Ontario (labour Conventions) [ 1937] A.C. 326 (PC). 
4 See, eg, R v Sy/iboy, 1 DLR 307 (NS Co Ct). 
5 See R. v. Sparrow [1990] 1 SCR 1075, I 103 ('while British policy towards the Aboriginal population was based on 
respect for their right to occupy their traditional lands, ... there was from the outset never any doubt that ... the 
underlying tile ... to such lands vested in the Crown'). 

4 
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Crown did not confer actual grants to landholders. These fictions were developed to rationalize 

the existing pattern of landholdings in England, and they served this purpose well.6 

The fiction of underlying Crown title has had dramatically different consequences in the 

colonial context. Underlying Crown title in England was accompanied by legal recognition of 

initially fictional grants to actual occupants, thereby legitimating the existing pattern of 

landholdings. But only one half of this equation was imported to Canada, thereby severely 

disrupting the existing pattern of Indigenous landholdings in Canada. Although the Crown was 

imagined as the original occupant of all of Canada, actual Indigenous occupants were not 

recognized as owning their land as a result of a series of fictional Crown grants. The fiction of 

underlying Crown title became a legal technology of Indigenous dispossession, radically 

disrupting the actual pattern of Indigenous landholdings in British North America. The Crown 

was relatively free to grant third party interests to whomever it pleased, which it did: to settlers, 

mining companies, forestry companies, and others. 

To the extent that it refused to acknowledge the full legal significance of Indigenous 

occupancy, Canadian property law vested extraordinary proprietary power in the Crown. 

Proprietary authority flows from the fact that the federal and provincial governments possess title 

to certain public lands, often called Crown lands. Each level of government, as owner of Crown 

lands, possesses proprietary authority over its lands akin to the authority that a private property 

owner enjoys over his or her property. As owner, the federal or provincial government can 

exploit, sell, mortgage, lease, or license activities on Crown lands, subject to any legislative or 

constitutional restrictions that constrain the exercise of such proprietary authority. 7 When 

6 See, generally, Kent McNeil, Common law Aboriginal Title (Oxford: Clarendon Press, 1989). On the utility of legal 
fictions, see Lon Fuller, Legal Fictions (Stanford: Stanford University Press, 1967) 1 I 1 (legal fictions are in part a 
function of the 'inveterate hang of the hum1U1 mind toward an organized simplicity'). See also Herny Maine, Ancient 
law (1861, Dent and Sons Everyman ed., 1917) 76-77 ('[t]his conflict between beliefor theory and notorious fact is at 
first sight extremely perplexing; but what it really illustrates is the efficiency with which Legal Fictions do their work 
in the infancy of society'); Duncan Kennedy, A Critique of Adjudication Cambridge: Harvard University Press, 1997) 
200-202 (examining legal fictions as modes of collective denial produced by specific conflicts). 
7 In 1867, the various assets and liabilities of the confederating colonies were apportioned between the federal and 
provincial governments by the Constitution Act, 1867. By s 1 I 7 of the Act, the four original provinces retained all their 
public property not otherwise disposed of by the Act, and s 109 confirmed this by stipulating that all lands, mines, 
minerals, and royalties belonging to the colonies at the time of union shall continue to belong to the provinces, subject to 
any trusts existing in respect thereof, and to any interest other than that of the province. Accordingly, when colonies 
joined Confederation as provinces, they possessed Crown title to all lands to which they previously possessed title as 
colonies. However, by s 109, such title continued to be subject to any trusts or interests, including Aboriginal title, other 

5 
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coupled with its legislative power, the Crown's proprietary authority authorized a vast array of 

competing claims to ancestral territories. 8 

In the late 1800s, Canadian law, with its belated acceptance of a tepid form of common law 

Aboriginal title, did acknowledge that Indigenous peoples lived on and occupied the continent 

prior to European contact and, as a result, possess certain interests worthy of legal protection. 9 

This body of law prescribed ways of handling disputes between Indigenous and non-Indigenous 

peoples, especially disputes over the use and enjoyment of land. It recognized, in common law 

terms, Indigenous occupation and use of ancestral lands, 10 described rights associated with 

Aboriginal title in collective terms, as vesting in Indigenous communities, 11 and purported to 

restrict settlement on Indigenous territories until these territories had been surrendered to the 

Crown.12 It prohibited sales of Indigenous land to non-Indigenous people without the approval of 

and participation by Crown authorities. 13 And it prescribed safeguards for the manner in which 

such surrenders can occur and imposed fiduciary obligations on government in its dealings with 

Indigenous lands and resources.14 

The common law of Aboriginal title, however, historically failed to protect Indigenous 

territories from settlement and exploitation. Law's inability to protect Indigenous territories was 

in part a function of broader social and historical realities associated with colonial expansion. 

Governments and settlers either misunderstood or ignored the law of Aboriginal title. Crown 

respect for the law of Aboriginal title was eroded by the decline of the fur trade and the waning 

than that of the province: see St Catherine's Milling and lumber Co v The Queen ( 1888) 14 AC 46 (PC); Delgamuukw 
v. British Columbia, above, 1117. 
8 lb. See also Kent McNeil, The Temagami Indian Claim: loosening the Judicial Straight-Jacket, in Matt Bray & 
Ashley Thomson, eds., Temagami: A Debate on Wilderness (Toronto: Dundum Press, 1990) 200-205. For an insightful 
discussion of the functional effects of the fiction of original Crown occupancy in Australia, see, Nehal Bhuta, 'Mabo, 
Wik and the Art of Paradigm Management' 22 Melbourne UL Rev 24 (1998). 
9 See St. Catherine's Milling and lumber Co v The Queen, above. 
10 See, for example, Hamlet of Baker Lake v Minister of Indian Affairs and Northern Development [ 1980] I FC 
518 (FCTD). 
11 See, for example, Amodu Tijani v Secretary, Southern Nigeria [ 1921] 2 AC 399 (PC). 
12 See, for example, Guerin v. The Queen [1984] 2 SCR 335, 383 ('[t]he purpose of this surrender requirement is 
clearly to interpose the Crown between the Indians and prospective purchasers or lessees of their land, so as to 
prevent the Indians from being exploited'). 
13 See, for example, Canadian Pacific ltd v Paul [ 1988] 2 SCR 654, 677 (Aboriginal title cannot be transferred, 
sold or surrendered to anyone other than the Crown). 
14 See, for example, R. v Guerin [1984] 2 SCR 335, 382 (Aboriginal title 'gives rise upon surrender to a distinctive 
fiduciary obligation on the part of the Crown to deal with the land for the benefit of the surrendering Indians'); see 
also R. v Sparrow [1990] 1 SCR 1075, 1108 ('the Government has the responsibility to act in a fiduciary capacity 
with respect to Aboriginal peoples'). 
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oflndigenous and non-Indigenous economic interdependence. Increased demands on Indigenous 

territories occasioned by population growth and westward expansion, followed by a period of 

paternalistic administration marked by involuntary relocations, only exacerbated the erosion of 

respect. 

In addition to these external factors, law's failure to protect Indigenous territories can also be 

internally traced to legal choices of the judiciary. On more than one occasion, the judiciary 

suggested that Indigenous territorial claims might not possess any independent legal significance 

at all.15 The possibility that Indigenous territories might not generate legal recognition by the 

Canadian legal order served as a legal backdrop for almost a century of relations between the 

Crown and Indigenous peoples, shaping legal expectations of governments, corporations, 

citizens, and other legal actors. It contributed to a perception that governments and third parties 

were relatively free to engage in a range of activity on ancestral lands - a perception which, in 

tum, legitimated unparalleled levels of government and third party development and exploitation 

oflndigenous territories, which continue relatively unabated today. 

Moreover, until recently, the legal significance that the judiciary attached to Indigenous 

territorial interests was minimal. Courts resisted characterizing Aboriginal title in proprietary 

terms, preferring instead to characterize it as a right of occupancy or a personal or usufructuary 

right, 16 or, more recently, as a sui generis interest. 17 Constructing Aboriginal title as a non

proprietary interest enabled its regulation and indeed its extinguishment by appropriate executive 

action, 18 disabled Indigenous titleholders from obtaining interim relief, 19 and frustrated access to 

15 See, for example, St. Catherines Milling v The Queen, above (Aboriginal rights with respect to land and 
resources did not predate but were created by the Royal Proclamation and, as such, are 'dependent on the good will 
of the Sovereign'). 
16 St. Catherines 's Milling Co v The Queen, above, 54; see also Smith v The Queen [ 1983] 1 SCR 554. 
17 Canadian Pacific Ltd v Paul [1988] 2 SCR 654, 658 (Aboriginal title refers to an 'Indian interest in land [that] is 
truly sui generis'); see also R v Sparrow, above, 1112 ('[c]ourts must be careful ... to avoid the application of 
traditional common law concepts of property as they develop their understanding of ... the sui generis nature of 
Aboriginal rights'). 
18 See, for example, Ontario (AG) v Bear Island Foundation [1991] 2 SCR 570, 575 ('whatever may have been the 
situation upon signing of the Robinson-Huron Treaty, that right was in any event surrendered by arrangements 
subsequent to that treaty by which the Indians adhered to the treaty in exchange for treaty annuities and a reserve'). 
19 A number of cases held that Aboriginal title does not constitute an interest in land sufficient to support the 
registration of a caveat or certificate of /is pendens, which would temporarily prevent activity on ancestral territory 
pending final resolution of a dispute. See, for example, Uukw v AGBC ( 1987) 16 BCLR (2d) 145 (BCCA); Lac La 
Ronge Indian Band v. Beckman [1990] 4 WWR 211 (Sask CA); James Smith Indian Band v Saskatchewan 
(Master of Titles) [1994] 2 CNLR 72 (Sask QB); but see Ontario {AG} v Bear Island Foundation, above. 
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the common law presumption of compensation in the event of expropriation. 2° Courts also 

indicated a willingness to view Aboriginal title as a set of rights to engage only in traditional 

practices on Indigenous territory, that is, those practices that Indigenous people engaged in at the 

time the Crown acquired territorial sovereignty.21 Until recently, the judiciary also assumed that 

'there has been all along vested in the Crown a substantial and paramount estate, underlying the 

Indian title, which became a plenum dominium whenever that title was surrendered or otherwise 

extinguished. ' 22 Each of these legal choices had a profound effect on the ability of Indigenous 

peoples to rely on Canadian law to protect ancestral territories from non-Indigenous incursion. 

Aboriginal rights and title existed at the margins of the common law, meaningful only in 

geographic spaces left vacant by Crown or third party non-use. 

3. Constitutional Recognition of Aboriginal Rights 

With the constitutional entrenchment of Aboriginal and treaty rights in 1982, the Constitution 

of Canada now formally recognizes a distinctive constitutional relationship between Indigenous 

peoples and Canada. Section 35(1) of the Constitution Act, 1982 provides that '[t] existing 

aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and 

affirmed.' The judiciary has begun to see the purpose of section 35 to be a process of substantive 

constitutional reconciliation of the interests oflndigenous peoples and those of Canada. 

The Supreme Court of Canada began to conceive of section 35 in these terms in its historic 

1990 ruling in R. v. Sparrow. 23 At issue in Sparrow was the constitutionality of federal fishing 

regulations imposing a permit requirement and prohibiting certain methods of fishing. The 

Musqueam First Nation, located in British Columbia, had fished since ancient times in an area of 

the Fraser River estuary known as Canoe Passage. According to anthropological evidence at 

trial, salmon is not only an important source of food for the Musqueam but also plays a central 

20 See, for example, British Columbia v Tener [1985] I SCR 533, 559, quoting Attorney-General v De Keyser's 
Royal Hotel Ltd [1920] AC 508, 542, per Lord Atkinson ('a statute is not to be construed so as to take away the 
property of a subject without compensation'). 
21 See, for example, Baker lake v Minister of Indian Affairs above, 559 ('the common law ... can give effect only 
to those incidents of that enjoyment that were ... given effect by the [Aboriginal] regime that prevailed before'); 
AG Ont v Bear Island Foundation, above, 3 (Ont SC) ('the essence of Aboriginal rights is the right oflndians to 
live on the lands as their forefathers lived'). 
22 St Catherine's Milling v The Queen, above. 
23 [1990] I SCR 1075. 
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role in Musqueam cultural identity. The Musqueam regard salmon as a race of beings that had, in 

"myth times," established a bond with humans, which required the salmon to come each year to 

give themselves to humans, who in turn treated them with respect by performing certain rituals. 

The Musqueam argued at trial that the federal fishing requirements interfered with their 

Aboriginal fishing rights and, as a result of section 35(1), were invalid. In its landmark decision, 

the Supreme Court of Canada found for the Musqueam nation and held that Aboriginal rights 

recognized and affirmed by section 35(1) include customs, practices and traditions that form an 

'integral part' of an Indigenous community's 'distinctive culture.' If such rights 'existed' as of 

1982, that is, if such rights had not been 'extinguished' by state action before 1982, then any law 

that unduly interferes with their exercise must meet relatively strict standards of justification. 

Specifically, such a law must possess a 'valid legislative objective,' and any allocation of 

priorities after implementing measures that secure the law's objective must give 'top priority' to 

Indigenous interests. The Court also indicated that in future cases it might require that such laws 

infringe the right in question as little as possible, and that infringements be accompanied by fair 

compensation. 

Strictly speaking, the Court in Sparrow did not explicitly state that the practice of fishing 

among the Musqueam constituted an Aboriginal right because it forms an integral part of 

Musqueam culture; it merely described the significance of fishing to the Musqueam in these 

terms. But subsequent jurisprudence makes it clear that Aboriginal rights are designed to protect 

integral aspects oflndigenous cultures. In R. v. Van der Peet, a member of the Sto:lo First Nation 

of British Columbia was charged with selling salmon contrary to federal law.24 The trial judge 

held that fishing for food and ceremonial purposes was a significant and defining feature of 

Sto:lo culture and as such merited constitutional protection. He further held, however, that the 

Sto:lo, at the time of contact with European settlers, did not participate in a regularized market 

system in the exchange of fish. As a result, he found that the Sto:lo could not assert an 

Aboriginal right to fish for commercial purposes. 

On appeal to the Supreme Court of Canada, a majority of the Court, per Lamer CJ, held that 

'to be an aboriginal right an activity must be an element of a practice, custom or tradition integral 

24 [1996) 2 SCR 507. 
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to the distinctive culture of the aboriginal group claiming the right at the time of contact. ' 25 He 

held this to be the case because the overarching purpose of section 35 is one of reconciliation. 

According to Lamer CJ, the purpose of section 35 is to reconcile Canadian sovereignty with the 

'simple fact' that 'when Europeans arrived in North America, aboriginal peoples were already 

here, living in distinctive communities on the land, and participating in distinctive cultures, as 

they had done for centuries. ' 26 But Lamer CJ spent relatively little time explaining why Canadian 

sovereignty needs to reconciled with this 'simple fact,' what indigenous interests need protection 

to accomplish reconciliation, and why recognizing rights to engage in culturally significant 

practices (as opposed to, say, rights to territory) might further recognition. 

But Lamer CJ'sjudgment nonetheless suggests, somewhat obliquely, that the 'simple fact' of 

Indigenous prior occupancy - that which is to be reconciled with Crown sovereignty - is more 

complex than it first appears. It suggests that the purpose of section 35 is to protect interests 

associated with culture ('participating in distinctive cultures'), territory ('living ... on the land'), 

and sovereignty (living 'in distinctive communities'). As stated, elsewhere in his reasons, he 

defines an Aboriginal right in terms of an activities that is an 'element of a custom, practice, or 

tradition integral to the distinctive culture of the aboriginal group claiming the right. '27 Thus he 

suggests specifically that, in the name of reconciliation, section 35 protects culturally significant 

practices, from which we can infer that part of the purpose of section 35 is to protect interests 

associated with Indigenous cultural identities. 

Subsequent case law has also defined the nature and scope of Aboriginal rights in ways that 

assist in identifying the interests that the guarantee serves to protect and clarifies its overall 

purpose of reconciliation. In R v. Adams, a majority of the Court held that Aboriginal title was a 

specific subset of Aboriginal rights recognized and affirmed by section 35(1) of the Constitution 

Act, 1982. 28 Lamer CJ outlined this principle as follows: 'while claims to aboriginal title fall 

within the conceptual framework of aboriginal rights, aboriginal rights do not exist solely where 

a claim to aboriginal title has been made out. ' 29 If an Indigenous community has shown that a 

particular practice, custom or tradition taking place on the land was integral to the distinctive 

251b, para 549. 
26 lb. 
27 lb. 
28 [1996] 3 SCR 101. 
29 lb, para 26. 
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culture of that community then, even if they have not shown that their occupation and use of the 

land was sufficient to support a claim of title to the land, they will have demonstrated that they 

have an aboriginal right to engage in that practice, custom or tradition. 

Indigenous peoples therefore possess Aboriginal rights to engage in culturally significant 

customs, practices and traditions, and possess Aboriginal title to lands that they historically used 

and occupied. In Delgamuukw v. British Columbia, for example, hereditary chiefs of the Gitksan 

and We'suwet'en nations claimed Aboriginal title to 58,000 square kilometres of the interior of 

British Columbia. The Gitksan sought to prove historical use and occupation of part of the 

territory in question by entering as evidence their 'adaawk', a collection of sacred oral traditions 

about their ancestors, histories and territories. The Wet'suwet'en entered as evidence their 

'kungax,' a spiritual song or dance or performance that ties them to their territory. Both the 

Gitksan and Wet'suwet'en also introduced evidence of their feast hall, in which they tell and re

tell their stories and identify their territories to maintain their connection with their lands over 

time. The trial judge admitted the above evidence but accorded it little independent weight, 

stating that, because of its oral nature, it could not serve as evidence of a detailed history of 

extensive land ownership.Jo He concluded that ancestors of the Gitksan and Wet'suwet'en 

peoples lived within the territory in question prior to the assertion of British sovereignty, but 

predominantly at village sites already identified as reserve lands. As a result, he declared, the 

Gitksan and Wet'suwet'en did not own or possess Aboriginal title to the broader territory.JI 

On appeal, the Supreme Court of Canada ordered a new trial. Although its reasons for doing 

so were predominantly procedural in nature, it took the opportunity to provide a definition of 

Aboriginal title that swept away many of the procedural and substantive hurdles Indigenous 

peoples faced in their attempts to obtain legal recognition of their rights to ancestral territories. 

Specifically, the Court held that Aboriginal title is a communally held right in land and, as such, 

comprehends more than the right to engage in specific activities which may themselves 

constitute Aboriginal rights. Based on the fact of prior occupancy, Aboriginal title confers the 

right to exclusive use and occupation of land for a variety of activities, not all of which need be 

aspects of practices, customs or traditions integral to the distinctive cultures of Aboriginal 

30 Uukw v R, above, 181. 
31 [1991]3WWR97, 383 (BCSC). 
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societies. The Court held further that the trial judge erred by placing insufficient weight on the 

oral evidence of the Gitksan and Wet'suwet'en appellants: 'the laws of evidence must be adapted 

in order that this type of evidence can be accommodated and placed on an equal footing with the 

types of historical evidence that courts are familiar with, which largely consists of historical 

documents. ' 32 

3. Constitutional Recognition of Indigenous Law 

Although the Court characterized Aboriginal title as a species of Aboriginal right, it is 

important to note that an Indigenous community possesses Aboriginal title not because their 

ancestral lands are integral to its cultural identity at the time of contact - although no doubt they 

were and continue to be so today. Title vests when an Indigenous community proves exclusive 

occupation and control of the lands in question, and De/gamuukw establishes that oral evidence 

and oral histories can be relied on in proving occupation. The Court refers to the role that oral 

evidence and oral histories play in this process as an instance of reconciling the common law 

mode of establishing title and its constitutional recognition with an 'Aboriginal perspective.' 

Oral evidence about Indigenous legal norms can participate in establishing the requisite 

exclusive occupation and control on which Aboriginal title rests. In the words of Lamer CJ in 

Delgamuukw: 'if, at the time of sovereignty, an aboriginal society had laws in relation to land, 

those laws would be relevant to establishing the occupation of laws which are the subject of a 

claim of Aboriginal title. Relevant laws might include, but are not limited to, a land tenure 

system or laws governing land use. ' 33 

Elsewhere in his reasons, Lamer CJ stated that Indigenous laws governing trespass and 

conditional land use by other Indigenous nations, as well as treaties between and among 

Indigenous nations also might assist in establishing the occupation necessary to prove Aboriginal 

title.34 

32 Delgamuukw v British Columbia [1997] 3 SCR 1010, 1069. For an extensive, anthropological analysis of Aboriginal 
title in general and Delgamuukw in particular, see Dara Culhane, The Pleasure of the Crown: Anthropology, Law and 
First Nations (Burnaby: Talonbooks, 1998). 
33 Above, para 148. 
34 lb.,paral57. 
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These passages were instrumental to the Court's recent decision in Tsilhqot 'in Nation v. British 

Columbia to grant a declaration of Aboriginal title to the Tsilhqot' in people, a collectivity of six 

communities sharing a common culture and history, who live in a remote valley bounded by 

rivers and mountains in central British Columbia.35 The Court held that the Tsilhqot'in 

manifested sufficient and exclusive occupation and exclusive control of the land in question 

required for a declaration of Aboriginal title. Sufficiency of occupation was established by 

evidence at trial of a strong presence on or over the land claimed, manifesting itself in acts of 

occupation that could reasonably be interpreted as demonstrating that the land in question 

belonged to, was controlled by, or was under the exclusive stewardship of the Tsilhqot'in. 

Exclusivity of occupation was established by evidence that Tsilhqot' in laws excluded others 

from the land, except when they were allowed access to the land with the permission of the 

Tsilhqot'in. 

Constitutional recognition of Indigenous legal norms is not restricted to the proof of 

Aboriginal title. Elsewhere the Court has suggested that Indigenous laws compatible with the 

assertion of Crown sovereignty survived its assertion, were absorbed into the common law as 

rights,' and, if not surrendered or extinguished, received constitutional recognition as Aboriginal 

rights by section 35(1 ).36 This suggests that at least part of the reason something is an Aboriginal 

right in Canadian law is because it was an Indigenous legal norm at the time of the assertion of 

Crown sovereignty. If this is the case, then it renders section 35 capable of housing an Aboriginal 

right of self-government. 

In this vein, the Court regularly refers to 'the pre-existing societies of aboriginal peoples, ' 37 

Indigenous 'legal systems, ' 38 'pre-existing systems of aboriginal law, ' 39 and 'aboriginal peoples 

occupying and using most of this vast expanse ofland in organized, distinctive societies with 

their own social and political structures.'40 And, in the following passage, Chief Justice 

McLachlin, in her dissent in Van der Peet, clearly summoned the spirit of Indigenous 

sovereignty: 

35 Tsi/hqot'in Nation v British Columbia [2014] 2 SCR 257. 
36 Mitchell v MNR, 1 SCR 911, para 10 per McLachlin CJ. 
37 R v Van der Peet, above, para 39 per Lamer CJ. 
38 R v Sappier; R v Gray [2006] 2 SCR 686, above, para 35 per Bastarache J. 
39 Delgamuukw, above, para 145 per Lamer CJ. 
40 Mitchell v MNR [2001] 1 SCR 911, above para 9 per McLachlin CJ. 
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The history of the interface of Europeans and the common law with aboriginal peoples is 
a long one. As might be expected of such a long history, the principles by which the 
interface has been governed have not always been consistently applied. Yet running 
through this history, from its earliest beginnings to the present time is a golden thread -
the recognition by the common law of the ancestral laws and customs of the aboriginal 
peoples who occupied the land prior to European settlement.41 

However, the Court has been circumspect about interpreting section 35 as recognizing and 

affirming an Aboriginal right of self-government, that is, an Aboriginal right to make laws. In R. 

v. Pamajewon,42 the Eagle Lake First Nation unsuccessfully argued that it possessed an 

Aboriginal right to manage its economic affairs and thus be constitutionally capable of operating 

a casino on its reserve land free of federal and provincial interference. According to Chief Justice 

Lamer, '[a]ssuming that section 35(1) encompasses claims to self-government, such claims must 

be considered in light of the purposes underlying the provision and must, therefore, be 

considered against the test derived from consideration of those purposes. ' 43 The 'test' to which 

he was referring is the test he outline in Van der Peet, namely, that Aboriginal rights protect 

culturally significant practices of Indigenous communities. 

But the Court's decision in Pamajewon should be read in light of its subsequent decision in 

De/gamuukw, in which the Gitksan and Wet'suwet'en nations asserted not only Aboriginal title 

but an Aboriginal right of self-government over lands to which they possessed title. The Court in 

Delgamuukw held that errors of the trial judge made it 'impossible ... to determine whether the 

claim to self-government has been made out.' 44 Nonetheless, the Court also held that Aboriginal 

title confers an exclusive, collective right to use and occupy land for a variety of activities that 

need not relate to customs, practices or traditions that are integral to the distinctive culture of the 

Indigenous nation in question. As a collective right, Aboriginal title presumably requires 

governance mechanisms to determine the kinds of activities that can occur on the territory, and 

who can engage in them and for what purposes. The Court held further that 'the same legal 

principles governed the aboriginal interest in reserve lands and lands held pursuant to aboriginal 

title. ' 45 In other words, De/gamuukw contemplates the very possibility that Pamajewon sought to 

41 Van der Peet, above, para 263. 
42 (1996] 2 SCR 821. R. v. Pamajewon also involved the trial and conviction of, and subsequent appeals by, 
members of the Shawanaga First Nation for similar violations of the Criminal Code. 
43 lb, 832. 
44 Delgamuukw v. British Columbia, above, 1114. 
45 lb, 1085. 
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foreclose: a First Nation successfully asserting a broad Aboriginal right to regulate and engage in 

economic activity on reserve lands unrelated to traditional patterns of territorial use and 

enjoyment.46 Viewed together, Delgamuukw and Pamajewon suggest that the Constitution 

recognizes and affirms an inherent Aboriginal right of self-government- specifically, a right to 

make laws in relation to the use of reserve lands and lands subject to Aboriginal title. 

Addressed in greater detail in Sebastien Grammond's chapter in this Handbook, section 35's 

explicit recognition of 'the treaty rights of the aboriginal peoples of Canada,' makes it relatively 

clear that the guarantee also protects interests relating to treaty processes. In R. v. Badger, the 

Supreme Court of Canada stated that 'a treaty represents an exchange of solemn promises .... 

[and] an agreement whose nature is sacred.' 47 It reiterated that treaties should be interpreted in 'a 

manner which maintains the integrity of the Crown' and that ambiguities or doubtful expressions 

in the wording of the treaty should be resolved in favour of Indigenous peoples. Badger marks a 

significant transformation in the judicial understanding of a treaty's form and substance. No 

longer mere political agreements or contractual agreements, treaties now possess the formal 

status of constitutional accords. Their substance ought to be determined in a manner consistent 

with Indigenous understandings, flexible to evolving practices, inclusive of reasonably incidental 

practices, and in a way that best reconciles the competing interests of the parties. 

So we can infer that section 35 protects interests associated with culture, territory, 

sovereignty and the treaty process from the kinds of activities that Court has seen fit to protect 

and from the purpose of reconciliation it has ascribed to the guarantee. Why then does it matter 

that the Court regards the purpose of section 35 to be the reconciliation of the fact of an 

Indigenous prior presence with Canadian sovereignty? It matters not because the purpose of 

recognition is reconciliation. It matters, first, because of how the Court's conception of 

reconciliation informs the nature and scope of the rights recognized by section 35. The way the 

Court conceives of reconciliation factors into account countervailing state interests as well as 

Indigenous interests when determining the nature and scope of Aboriginal and treaty rights 

themselves. Second, the Court's conception of reconciliation affects also how the guarantee 

speaks to laws that interfere with the exercise of Aboriginal rights. Each is addressed in turn. 

46 See Brian Slattery, 'The Constitutional Dimensions of Aboriginal Title' (2015) 71 Sup Ct L Rev 45. 

47 R v Badger (1996] I SCR 771. 
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4. Reconciliation and Rights-Definition 

The Court's approach to reconciliation suggests that countervailing state interests will not 

only be taken into account when assessing whether a law justifiably interferes with an Aboriginal 

or treaty right but that they will affect the nature and scope of section 35 rights themselves. This 

concern partially reveals itself in the approach that the Court has taken in characterizing the 

nature of a right to engage in a culturally significant practice. Because the purpose of section 35 

is to reconcile the fact that distinctive Indigenous societies existed prior to European contact with 

Crown sovereignty, an Aboriginal right to engage in a culturally significant practice is said to 

relate to a practice that makes the society in question distinctive.48 This approach has two 

consequences, both influenced how the Court conceives of reconciliation as the purpose of 

section 35. First, it produces constitutional protection of only those practices that amount to 

'defining and central attributes of the Indigenous society in question. '49 Second, it forecloses a 

conception of Aboriginal rights as 'general and universal; their scope and content must be 

determined on a case-by-case basis. ,so 

This concern also partially revealed itself in R. v. Gladstone, 51 complicated somewhat 

because it overlapped with an assessment of whether an interference with an Aboriginal right is 

justifiable. In Gladstone, Lamer CJ drew a distinction between a right to fish for food, social and 

ceremonial reasons and a right to engage in commercial fishing. He held that the former type of 

right involves an internal limit as 'at a certain point the band will have sufficient fish to meet 

these needs. ' 52 In contrast, the latter involves no such limit save for the 'external constraints of 

the demand of the market and the availability of the resource.' 53 In such a case, the government 

is not required to respect an exclusive Aboriginal right to fish after conservation goals are met. 

Instead, 

the doctrine of priority requires that the government demonstrate that, in allocating the 
resource, it has taken account of the existence of aboriginal rights and allocated the 

48 R v Van der Peet, above. 
49 lb. 
so lb. 
SI [1996) 2 SCR 723. 
s2Gladstone, above, 764. 
S3 lb. 
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resource in a manner respectful of the fact that those rights have priority over the 
exploitation of the fishery by other users. This right is at once both procedural and 
substantive; at the stage of justification the government must demonstrate both that the 
process by which it allocated the resource and the actual allocation of the resource which 
results from that process reflect the prior interest of aboriginal rights holders in the 
fishery.54 

This distinction allows governments, after conservation requirements have been met, to limit the 

extent to which Indigenous right-holders can rely on a commercial Aboriginal right in order to 

allocate shares in the resource to non-Indigenous harvesters. In other words, governments are 

authorized to interfere with constitutionally protected Indigenous interests in order to protect 

non-Indigenous interests. 

Left unexplained in Gladstone is how non-Indigenous interests, which do not correspond to 

any constitutional entitlement on the part of the non-Indigenous harvesters, can trump 

Indigenous interests that are protected as a matter of constitutional right. It may be that Lamer CJ 

was unwilling to regard the commercial Aboriginal right in question in exclusive terms, that is, 

as preventing others from participating in the fishery. But its definition of an Aboriginal right 

does not foreclose constitutional recognition of a custom, practice or tradition that contemplates 

exclusivity of access to and use of a resource. Nor does it explain why exclusivity is 

inappropriate in the context of a commercial right. The distinction between a right that possesses 

an 'internal limit' and a right that possesses no such limit does not help much. While it may 

capture a descriptive difference between a right to fish for food and a right to fish for commercial 

purposes, it does not justify either the conclusion that a commercial Aboriginal right must be 

non-exclusive or the proposition that interests of non-Indigenous harvesters should take 

precedence over aboriginal interests that are otherwise entitled to constitutional protection. What 

it does signal, perhaps obliquely, is that countervailing state interests, in this case, the state's 

interest in legislating for the protection of non-Indigenous harvesters, will affect the nature and 

scope of Aboriginal rights. 

The concern that reconciliation entails defining section 35 rights by reference to 

countervailing state interests is beginning to reveal itself more explicitly in recent cases. In 

Mitchell v. MNR, at issue was whether section 35 protects a Mohawk practice of cross-border 

S4 Delgamuukw, above, I 109. 
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trade. The Court held that the Mohawk nation failed to establish that it was integral to their 

distinctive culture at contact to carry goods across the St. Lawrence River for trade purposes. It 

can be questioned whether the Court characterized the practice underpinning the right properly; 

the outcome may well have been differently had the Court defined the practice at issue more 

broadly as the transportation of goods to and from Indigenous nations in the St. Lawrence River 

region.ss More immediately, relevant, however, is another dimension of the judgment alluded to 

in McLachlin CJ's majority decision and expressly addressed by Binnie J's concurring reasons. 

The government had contended that that section 35(1) extends constitutional protection only to 

those Indigenous practices, customs and traditions that are compatible with the historical and 

modem exercise of Crown sovereignty. Pursuant to what was referred to as the doctrine of 

'sovereign incompatibility,' the government argued further that any Mohawk practice of cross

border trade, even if established on the evidence, would be barred from recognition under section 

35(1) as incompatible with the Crown's sovereign interest in regulating its borders. 

McLachin CJ refused to address the merits of the doctrine of sovereign incompatibility as the 

respondent had not proven its claim to an Aboriginal right. Nonetheless, Binnie J concurring, 

characterized British colonial law as presuming that the Crown intended to respect Aboriginal 

rights that were not incompatible with the sovereignty of the Crown. In his view, this notion of 

incompatibility with Crown sovereignty is a defining characteristic of sovereign succession and 

therefore operates as a limit on the scope of Aboriginal rights. A fundamental attribute and 

incident of sovereignty is a state's control over the mobility of persons and goods across its 

border. According to Binnie J, the international dimension of the asserted Aboriginal right thus is 

incompatible with the historical attributes of Canadian sovereignty, and cannot be said to be an 

'existing' right within the meaning of section 35. 

Binnie J regarded the doctrine of sovereign incompatibility to be consistent with the section 

35's purpose of reconciliation. In his words, the government's 'claim relates to national interests 

that all of us have in common rather than to distinctive interests that for some purposes 

differentiate an aboriginal community.' In other words, Binnie J saw the task of defining the 

nature and scope of the Aboriginal right as one that required reconciling competing sets of 

ss See Mark Walters, 'The Right to Cross a River: Aboriginal rights and the Mitchell case' (Canadian Business & 
Law Institute, 2001 ). 
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interests. On the one hand, the case implicates interests, associated with Canadian sovereignty, 

'that all of us have in common'; on the other hand, it also implicates interests, associated with 

cross-border trading, that, for historical reasons, 'differentiate an aboriginal community' from 

other Canadians.56 For Binnie J, the nature and scope of Aboriginal rights are to be determined 

by reconciling these competing interests, and 'reconciliation of these interests in this particular 

case favours an affirmation of our collective sovereignty.'57 Countervailing governmental 

interests, in other words, not only justify limiting the exercise of aboriginal rights; they influence 

their nature and scope at the outset. 

Binnie J is quick to argue that the doctrine of sovereign incompatibility does not foreclose 

constitutional protection of interests associated with indigenous sovereignty in the form of an 

Aboriginal or treaty right of self-government. And while he is careful not to express any opinion 

on the subject, he discusses at length the concept of' shared sovereignty,' and quotes the Royal 

Commission on Aboriginal Peoples as follows: 

Shared sovereignty, in our view, is a hallmark of the Canadian federation and a central 
feature of the three-cornered relations that link Aboriginal governments, provincial 
governments and the federal government. These governments are sovereign within their 
respective spheres and hold their powers by virtue of their constitutional status rather 
than by delegation. Nevertheless, many of their powers are shared in practice and may be 
exercised by more than one order of government.58 

Given that '[t]he constitutional objective is reconciliation not mutual isolation,' 

Section 35 does not warrant a claim to unlimited governmental powers or to complete 
sovereignty, such as independent states are commonly thought to possess. As with the 
federal and provincial governments, Aboriginal governments operate within a sphere of 
sovereignty defined by the constitution. In short, the Aboriginal right of self-government 
in section 35(1) involves circumscribed rather than unlimited powers. 59 

If, in the future, the Court is willing to accept explicitly that section 35 recognizes an existing 

Aboriginal right of self-government, the doctrine of sovereign incompatibility may be one 

instrument it relies on to circumscribe its nature and scope. The logic would be as follows: the 

nature and scope of an Aboriginal right of self-government must advance the purpose of section 

56 lb. 
57 lb. 
58 Royal Commission on Aboriginal Peoples (Ottawa: Ministry of Supply and Services Canada, 1993) Final Repo~ 
vol. 2, 240-41. 
59 Quoting ib, 214. 
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35, that is, it must reconcile Canadian sovereignty with interests associated with Indigenous 

sovereignty that stem from the fact that Indigenous self-governing societies existed prior to 

European contact. Any lawmaking authority such a right confers on an Indigenous community 

must not conflict with a fundamental attribute or incident of Canadian sovereignty. In other 

words, the assertion of Crown sovereignty circumscribed, but did not extinguish Indigenous 

lawmaking authority. The United States Supreme Court has relied on a variant of this approach 

to place limits on the inherent sovereignty of Indian tribes, holding, for example, that their 

'domestic, dependent nation' status deprives them of their authority to subject non-resident, non

Indians to tribal law.60 Stated differently, the doctrine of sovereign incompatibility may empower 

the judiciary to restrict the scope of an Aboriginal right of self-government in a manner that 

reconciles interests associated with Indigenous sovereignty with those associated with Canadian 

sovereignty. Jeremy Webber's chapter in this Handbook explores in greater detail several ways 

of aligning Canadian and indigenous sovereignty consistent with constitutional reconciliation. 

Assuming that a majority of the Court eventually accepts some version of the doctrine of 

sovereign incompatibility, the following question will, of course, present itself: under what 

circumstances will national interests prevent Indigenous interests from achieving constitutional 

recognition in the form of an Aboriginal or treaty right? Binnie J suggests this will arise when 

the asserted right conflicts with 'a fundamental attribute and incident of sovereignty,' and cites 

the compelling example of an asserted Aboriginal right to engage in war. But more controversial 

possibilities also present themselves. Is the right to legislate a military draft 'a fundamental 

attribute and incident of Canadian sovereignty'? What about the establishment of military bases 

on or near ancestral lands? Does 'sovereignty' here refer to external attributes and incidents of 

sovereignty, that is, the sovereign face that Canada presents to the world? Or does it also include 

internal attributes and incidents, such as the power to legislate and the power to distribute 

legislative authority? If the latter, how might this square with the United Nations Declaration on 

the Rights oflndigenous Peoples,61 endorsed by Canada, and its full embrace oflndigenous 

rights of internal self-determination? 

60 See, for example, Oliphant v. Squamish Indian Tribe 435 US 191 ( 1978). 
61 United Nations Declaration on the Rights of Indigenous Peoples, UNGA Res 61/295 (13 September2007). 
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More pointedly, is underlying Crown title a 'fundamental attribute' of Canadian sovereignty? 

If so, what is its relation to Aboriginal title? The British Columbia Court of Appeal in Tsilhqot 'in 

held that, in the name of the 'well-being of all Canadians,' Crown title vests in Indigenous 

territories not 'extensively used' by Indigenous inhabitants.62 Although the Court of Appeal's 

'intensive use' requirement was rejected by the Supreme Court of Canada on appeal, the Court 

nonetheless held that the Crown acquired the 'radical or underlying title' to Tsilhqot'in lands 'at 

the time of the assertion of European sovereignty.'63 This holding places the onus on an 

Indigenous community claiming Aboriginal title to ancestral territories to prove that it had 

exclusive occupation and control of the lands in question. Aboriginal title, if established, places a 

'burden' on the Crown's underlying title, rendering Crown title inconsequential in constitutional 

terms. But if Aboriginal title is not established, then Crown possesses full property rights in the 

territory without having to prove that it had exclusive occupation and control of such lands. With 

sovereignty came Crown title, and with Crown title came the presumption that the Crown is 'the 

original occupant of all the lands of the realm.' Left unanswered, of course, is how to 

characterize the legality of the assertion of Crown sovereignty that spans the gaping chasm 

between the Court's premise and conclusion. 

One possibility not explicitly canvassed by the Court is that requiring the Crown to prove 

exclusive occupation and control of territory before Crown title vests is incompatible with 

Crown sovereignty. But this possibility of 'sovereign incompatibility' illustrates the dangers 

associated with treating national interests as relevant to proof of an Aboriginal right or title when 

their relevance properly only arises in the context of laws that interfere with Aboriginal title. 

Criticized by this Court in numerous Charter decisions,64 'definitional balancing' confuses 

interpretation and justification.65 This approach also thrusts the judiciary into the uncomfortable 

62 Above. 
63 Above, paras 12, 19. For critique, see Felix Hoehn, 'Back to the Future - Reconciliation and Aboriginal 
Sovereignty after Tsilhqot'in' (2016) 67 University ofNew Brunswick Law Journal 109; John Borrows, 'The 
Durability of Terra Nullius: Tsilhqot 'in Nation v British Columbia' (2015) 48 UBC L Rev 701. 
64 See, eg, Re/re BC Motor Vehicle Act [1985] 2 SCR 486; Edwards Books and Art Ltdv The Queen, [1986] 2 SCR 
713; R v Smith [1987] 1 SCR 1045; Andrews v. law Society of British Columbia [1989] I SCR 143; Black v Law 
Socieryof Alberta [1989] 1SCR591; R v Turpin [1989] 1SCR1296; Fordv Quebec [1988] 2 SCR 712; and USA v 
Cotroni [1989] I SCR 1469. 
65 See David Beatty, Constitutional law in Theory and Practice (Toronto: University of Toronto Press, 1995) 89-90 
(criticizing 'definitional-balancing', ie, the inclusion of state interests in the definition ofa constitutional right). The 
concept, 'definitional balancing,' first appeared in the context of constitutional protection of free speech in the 
United States, in Melville B. Nimmer, 'The Right to Speak Times to Time: First Amendment Theory Applied 
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and institutionally inappropriate role of determining, in the abstract, what the 'well-being of all 

Canadians' amounts to. Is it really in the best interests of all Canadians that the Crown is 

presumed to be 'the original occupant of all the lands of the realm'? The interests of all 

Canadians is a question best left to the democratic process, and to the legislative process of 

enacting legislation that defines and advances specific and democratically identified societal 

interests. If such a law interferes with an Aboriginal right or title, then the judiciary must engage 

this question, not by determining in the abstract the relevant societal interests but by weighing 

the significance of the societal interests identified by the legislature and specified in the law in 

question against the severity of the infringement, in accordance with the justification tests 

associated with section 35. Instead, definitional-balancing invokes vague and undefined societal 

interests - in the absence of democratic, legislative specification and in the absence of evidence 

and argument at trial and on appeal as to their existence and content - as reasons for limiting the 

scope of an Aboriginal right. This will be the case whether the Aboriginal right in question is an 

Aboriginal right of self-government, as is the case in Binnie J's reasons in Mitchell, or proof of 

Aboriginal title, as in the case of the Court of Appeal's reasons in Tsilhqot 'in. This approach 

unfairly tips the scales of reconciliation by defining Aboriginal rights by reference to vague, 

undefined, and judicially generated interests of all Canadians and then subsequently re

emphasizing these societal interests in the context of discrete violations. 

5. Reconciliation and Rights-Limitation 

The second concern with Lamer CJ's conception of reconciliation advanced in Van der Peet 

- that it affects the proportionality analysis that awaits laws that interfere with the exercise of 

Aboriginal rights- manifested itself immediately, in R. v. Gladstone.66 In Gladstone, Lamer CJ 

held that the purpose of reconciliation informs the justifiable limits of section 35 rights, by 

assisting in determining whether an infringement furthers a compelling and substantial 

governmental objective. In his view, 

to Libel and Misapplied to Privacy' 56 Cal L Rev 935. 

66 Above. 
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objectives which can be said to be compelling and substantial will be those directed at 
either the recognition of the prior occupation of North America by aboriginal peoples 
or-and at the level of justification it is this purpose which may well be most relevant
at the reconciliation of the fact of Indigenous prior occupation with the assertion of the 
sovereignty of the Crown . 

... Aboriginal rights are recognized and affirmed bys. 35(1) in order to reconcile the 
existence of distinctive aboriginal societies prior to the arrival of Europeans in North 
America with the assertion of Crown sovereignty over that territory; they are the means 
by which the critical and integral aspects of those societies are maintained. Because, 
however, distinctive aboriginal societies exist within, and are a part of, a broader social, 
political and economic community, over which the Crown is sovereign, there are 
circumstances in which, in order to pursue objectives of compelling and substantial 
importance to that community as a whole (taking into account the fact that aboriginal 
societies are a part of that community), some limitation of those rights will be justifiable. 
Aboriginal rights are a necessary part of the reconciliation of aboriginal societies with the 
broader political community of which they are part; limits placed on those rights are, 
where the objectives furthered by those limits are of sufficient importance to the broader 
community as a whole, equally a necessary part of that reconciliation. 67 

By defining a 'compelling and substantial purpose' in light of the need to reconcile Indigenous 

prior occupancy with Canadian sovereignty, Lamer CJ generated an expansive list of 

governmental objectives acceptable under the first stage of the justification inquiry, including 

'the pursuit of economic and regional fairness, and the recognition of the historical reliance 

upon, and participation in, the fishery by non-aboriginal groups. ' 68 In his view, such objectives 

are constitutionally acceptable to the extent they are 'in the interests of all Canadians,' including 

Indigenous peoples, and because 'the reconciliation of aboriginal societies with the rest of 

Canadian society' may depend on their successful achievement.69 

In Delgamuukw v. British Columbia, Lamer CJ interpreted Sparrow's earlier holding that 

conservation is an acceptable governmental objective70 to be consistent with his view of the 

purpose of section 35(1)- namely, the reconciliation oflndigenous prior occupancy with 

Canadian sovereignty. In his words, '[t]he conservation of fisheries ... simultaneously 

recognizes that fishing is integral to many aboriginal cultures, and also seeks to reconcile 

aboriginal societies with the broader community by ensuring that there are fish enough for all.' 71 

67 lb, 774-75 (emphasis in original). 
68 lb, 775 
69 lb .. 
70 R. v. Sparrow, above, 1113. 
71 Delgamuukw v. British Columbia, above, 1108. 
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Having established that reconciliation ought to inform a finding of whether a governmental 

objective is compelling and substantial, Lamer CJ proceeded to add to Gladstone's list of 

acceptable governmental objectives: 

[I]n the wake of Gladstone, the range of legislative objectives that can justify the 
infringement of aboriginal title is fairly broad. Most of these objectives can be traced to 
the reconciliation of the prior occupation of North America by aboriginal peoples with 
the assertion of Crown sovereignty, which entails the recognition that 'distinctive 
aboriginal societies exist within, and are a part of, a broader social, political and 
economic community.' In my opinion, the development of agriculture, forestry, mining, 
and hydroelectric power, the general economic development of the interior of British 
Columbia, protection of the environment or endangered species, the building of 
infrastructure and the settlement of foreign populations to support those aims, are the 
kinds of objectives that are consistent with this purpose and, in principle, can justify the 
infringement of aboriginal title.72 

The expansive nature of this list makes it clear that few laws that interfere with the exercise of 

Aboriginal rights will be considered as insufficiently compelling or substantial to meet the first 

stage of the justification inquiry. 

Two additional problems present themselves. First, the Court fails to explain why this list of 

acceptable governmental objectives follows from what it regards as the purpose of section 35(1 ), 

namely, reconciliation. If its purpose is to reconcile Indigenous prior occupancy with Crown 

sovereignty, why does reconciliation justify a law that interferes with the exercise of an 

Aboriginal or treaty right on the basis that it furthers the interests of the broader community? On 

the contrary, Aboriginal rights ought to operate to prevent governments from interfering with 

their exercise for purposes of simply advancing interests of the broader community. 

'Reconciliation' just as easily supports the proposition that governmental objectives such as the 

development of agriculture, forestry, mining and hydroelectric power and the general economic 

development of the interior of a province are not sufficiently compelling and substantial to 

warrant interfering with Aboriginal and treaty rights. Assuming that section 35(1) rights are not 

absolute, governments can no doubt pursue certain governmental objectives that limit their 

exercise. But authorizing such a wide range of acceptable governmental objectives defeats the 

very reconciliation said to be embedded in the constitutional recognition of existing Aboriginal 

and treaty rights. 

72 Delgamuukw, above, 1111, quoting Gladstone, above, 774. 
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Lamer CJ attempts to render his conception ofreconciliation more determinate by claiming 

that it entails that 'distinctive aboriginal societies exist within, and are a part of, a broader social, 

political and economic community' .73 But this merely restates the issue, namely, under what 

circumstances can governments interfere with the exercise of Aboriginal and treaty rights in the 

name of the 'larger, social, political and economic community'? That Indigenous people also 

belong to this broader community should not obscure the fact that this issue will arise exactly 

when Indigenous interests and those of the broader community are in conflict. The Court's list 

suggests that governments can compromise constitutional rights to satisfy community interests. It 

ignores the fact that Indigenous interests receive constitutional protection whereas community 

interests, generally speaking, do not. In other words, it ignores the fact that the Constitution 

recognizes and affirms existing Aboriginal and treaty rights precisely to protect certain 

Indigenous interests from governments seeking to satisfy community interests.74 

In contrast, if reconciliation means the protection of Indigenous interests associated with 

culture, territory, governance and treaty processes from the interests of the broader community, 

then laws that simply advance interests of the broader community would not be seen as 

sufficiently compelling to justify limiting the exercise of an Aboriginal or treaty right. The 

approach originally adopted in Sparrow- upholding a violation if it preserves section 35(1) 

rights, prevents the exercise of section 35(1) rights that would harm the general population or 

Indigenous people themselves, or ensures that the exercise of section 35(1) rights will be 

compatible with the rights (and not simply interests) of others - should be wedded to an 

alternative reading of Van der Peet, hinted at in the Court's reasons in Tsilhqot 'in. In that case, 

the Court held that the governmental objectives at stake were insufficiently compelling to merit 

interfering with Aboriginal title. 'To constitute a compelling and substantial objective,' the Court 

held, 'the broader public goal asserted by the government must further the goal of reconciliation, 

having regard to both the Aboriginal interest and the broader public objective.' 15 The objective, 

in other words, must be one that reconciles Indigenous and public objectives. The list of public 

objectives might be lengthy, but to be sufficiently compelling, a public objective such as forestry 

73 lb. 
74 Compare Kent McNeil, Defining Aboriginal Title in the 90 's: Has the Supreme Court finally got it right? 
(Toronto: Robarts Centre for Canadian Studies, 1998), at 19 (list of acceptable governmental objectives in 
Gladstone turns 'the Constitution on its head by allowing interests that are not constitutional to trump rights that 
are'). 
75 Above, para 82. 
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development needs to take Indigenous interests into account by, for example, maintaining 

Indigenous access to title lands and providing an equity share to Aboriginal title-holders in 

development projects on their lands. 

6. Conclusion 

This chapter sought to highlight law's participation in the colonizing projects that initiated 

the process of the establishment of the Canadian constitutional order. Imperial and subsequently 

Canadian law refused to acknowledge the presence of a plurality of Indigenous constitutional 

orders on the continent, laying instead the groundwork for a monist conception of sovereign 

power, initially rooted in the sovereignty of the United Kingdom and ultimately grounded in the 

sovereignty of Canada. Imperial and subsequently Canadian law deemed legally insignificant the 

deep connections that Indigenous peoples had with their ancestral territories, and imposed alien 

norms of conduct on diverse Indigenous ways of life. In doing so, law legitimated the manifold 

political, social and economic acts of dispossession and dislocation that collectively bear the 

label of colonialism. The constitutional entrenchment of Aboriginal and treaty rights in 1982 

formally recognized a distinctive constitutional relationship between Indigenous peoples and 

Canada. The judiciary has begun to see the purpose of formal constitutional recognition to be a 

process of substantive constitutional reconciliation of the interests of Indigenous peoples and 

those of Canada. This chapter argued that constitutional reconciliation can only commence by 

comprehending Aboriginal rights and title as protecting Indigenous interests associated with 

culture, territory, treaties and sovereignty in robust terms - terms, if met, which will have 

profound structural consequences for the relationship between Indigenous peoples and Canada. 

Bibliography 

Beatty, David, Constitutional Law in Theory and Practice (Toronto: University of Toronto 
Press, 1995) 

Borrows, John, 'The Durability of Te"a Nullius: Tsilhqot 'in Nation v British Columbia' 
(2015) 48 University of British Columbia Law Review 701 

26 



63 

Crawford, James, Brownlie 's Principles of Public International Law, 8th edition (Oxford: 
Oxford University Press, 2012) 

Culhane, Dara, The Pleasure of the Crown: Anthropology, Law and First Nations (Burnaby: 
Talonbooks, 1998) 

Fuller, Lon, Legal Fictions (Stanford: Stanford University Press, 1967) 

Hoehn, Felix, 'Back to the Future - Reconciliation and Aboriginal Sovereignty after 
Tsilhqot 'in' (2016) 67 University of New Brunswick Law Journal 109 

Kennedy, Duncan, A Critique of Adjudication Cambridge: Harvard University Press, 1997) 

Maine, Henry, Ancient Law (1861, Dent and Sons Everyman ed., 1917) 

McNeil, Kent, Common Law Aboriginal Title (Oxford: Clarendon Press, 1989) 

_, The Temagami Indian Claim: Loosening the Judicial Straight-Jacket, in Matt Bray & 
Ashley Thomson, eds., Temagami: A Debate on Wilderness (Toronto: Dundum Press, 1990), at 
200-205 

_, Defining Aboriginal Title in the 90 's: Has the Supreme Court finally got ii right? {Toronto: 
Robarts Centre for Canadian Studies, 1998) 

McHugh, P.G., Aboriginal Societies and the Common Law: A History of Sovereignty, Status, and 
Self-Determination (New York: Oxford University Press, 2004) 

Nimmer, Melville B., 'The Right to Speak Times to Time: First Amendment Theory Applied 
to Libel and Misapplied to Privacy,' 56 California Law Review 935 

Slattery, Brian, 'The Constitutional Dimensions of Aboriginal Title' (2015) 71 Supreme Court 
Law Review 45 

Walters, Mark, 'The Right to Cross a River: Aboriginal Rights and the Mitchell Case' (Canadian 
Business & Law Institute, 2001) 

Webber, Jeremy, 'Relations of Force and Relations of Justice: The Emergence ofNorrnative 
Community between Colonists and Aboriginal Peoples' (1995) 33 Osgoode Hall Law 
Journal 623 

27 




