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PART I- OVERVIEW AND STATEMENT OF FACTS 

I.A. OVERVIEW 

1. The National Energy Board (Board) is participating in this appeal to explain its mandate 

and jurisdiction, as well as to provide infmmation about its proceeding (Line 9B 

Proceeding) for hearing the Enbridge Pipelines Inc. (Enbridge) 29 November 2012 

application for the Line 9B Reversal and Line 9 Capacity Expansion Project (the Project). 

2. The Board's legislative mandate, as well as its regulations, policies, practices, guidelines 

and processes, in conjunction with the requirement to act in a procedurally-fair manner 

and to exercise its authority in a manner consistent with all applicable laws, including 

section 3 5 of the Constitution Act, 1982, constitute a regulatory framework. Within this 

regulatory framework, Aboriginal groups' concerns with proposed federally-regulated 

pipeline projects as well as project-related impacts on Aboriginal interests, including 

rights, can be addressed. This allows decisions to be made under the National Energy 

Board Act in a manner consistent with section 3 5 of the Constitution Act, 1982. 

National Energy Board Act; R.S.C., 1985, c. N-7 [NEB Act], NEB Book of Authorities 
[NEB Authorities], Tab 11. 
Constitution Act; 1982, being Schedule B to the Canada Act 1982 (UKj, 1982; c 11, s. 

35, NEB Authorities, Tab 10. 

3. Implementation of this regulatory framework for the Line 9B Proceeding resulted in the 

following: 

• Enbridge notified potentially impacted Aboriginal groups ofthe proposed Project; 

• Enbridge undertook consultation with Aboriginal groups early in the Project design 

phase, providing information and opportunities to discuss the Project, and identify 

concerns, potential impacts and mitigation measures to address impacts; 

• the Board itself notified potentially-impacted Aboriginal groups directly about the 

proposed Project, and provided information about the Board, its role, and how to 



2 

participate in the Line 9B Proceeding to make any Project-related concerns known to 

the Board; 

• the Board established an open and transparent forum in which information on 

Aboriginal groups' interests, and the potential impacts on those interests, could be 

submitted to the Board for consideration; 

• funding was provided to assist potentially-impacted Aboriginal groups in 

participating in the Board's assessment process; 

• potentially-impacted Aboriginal groups had the opportunity to ask questions of 

Enbridge about the Project, prior to the application being filed or during the Line 9B 

Proceeding; 

• measures to mitigate impacts were explored during the Board's process, for example, 

through the comment process on draft conditions, which conditions, if imposed on an 

approval, would be legally-binding on Enbridge; 

• the Board assessed all of the information provided to it, including information on 

Project-related impacts on Aboriginal interests and possible measures to mitigate 

impacts, and applied its technical expertise and significant regulatory experience to 

determine the residual impacts on those interests; 

• written reasons for decision were provided to participants and the public. These 

reasons communicated, among other things, how Aboriginal interests and residual 

impacts on those interests were considered and balanced in coming to the Board's 

determination whether the Project was in the Canadian public interest; 

• the Board developed and imposed enforceable measures to reduce Project-related 

impacts (via commitments elicited from Enbridge, mandatory conditions attached to 

the Order, legislative requirements and regulatory requirements); and 

• pursuant to applicable legislation and regulations, over the lifecycle of the Project, 

anyone with continuing concerns about impacts of the Project can make those 

concems known to the Board, and the Board can take remedial actions, or review, 

vary or rescind the original decision or order, if warranted. 
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4. The Board and the regulatory framework play an impotiant role in addressing Aboriginal 

peoples' concems about federally-regulated pipeline projects and project-related impacts 

on Aboriginal interests, including rights. Dealing with project-related issues through the 

regulatory framework can be a practical, efficient and effective approach. Reliance by 

the Crown on the regulatory framework to discharge the Crown's duty to consult and 

accommodate can facilitate the goal of reconciliation, in a manner consistent with the 

honour of the Crown. 

l.B. STATEMENT OF FACTS 

i. Comments on facts stated by Appellant 
5. The Board takes no position on the facts as set out in, paragraphs 7-16, 18, and 20 of the 

Appellant's factum. 

6. Paragraph 17 of the Appellant's factum contains assertions about whether the Appellant's 

evidence was uncontradicted and what the Appellant's evidence established. The record 

before this Court and the Board's Reasons for Decision speak for themselves in that 

regard. 

National Energy Board, Reasons for Decision OH-001-2013, Enbridge Pipelines Inc., 
dated March 6, 2014 [Reasons], Appellant's Record (AR), Volume I, Tab 1. 

7. The quotation mark in paragraph 19 of the Appellant's factum is misplaced. Paragraph 19 

of the Appellant's factum states: 

The Board stated in the preamble to the section that it, "interprets its 
responsibilities, including those outlined ins. 58 of the NEB Act, in a manner 
consistent with the Constitution Act, 1982, including s. 35 yet, it failed to assess 
the adequacy of Crown consultation." 

For clarity, the referenced statement in the Reasons is: 

In addition, the Board interprets its responsibilities, including those outlined in 
section 58 of the NEB Act, in a manner consistent with the Constitution Act, 
1982, including section 35. 

Reasons, p. 87, AR, Volume I, Tab 1, p. 104. 
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8. Paragraphs 19 and 21 to 24 ofthe Appellant's factum contain assertions related to the 

Board's actions. The record before this Court and the Board's Reasons speak for 

themselves. A reading of the Reasons in their entirety is important to understand how 

and why the Board determined it should approve the Project. For example, the opening 

words of the sentence quoted in paragraph 21 are important to understand the Board's 

finding on impacts. The entire sentence reads as follows: 

In conclusion, the Board is of the view that given the nature and 
scope of the Project, and with the implementation of Enbridge's 
commitments and fulfilment of regulatory requirements such as its 
EPP and EMP, as well as those mitigation measures committed to 
by Enbridge and discussed in these Reasons, pmiicularly in 
Chapters 4 to 6, and the conditions imposed by the Board for the 
Project in the Order, any potential Project impacts on the rights and 
interests of Aboriginal groups are likely to be minimal and will be 
appropriately mitigated. 

ii. Other Facts 

9. Enbridge's application for the Project requested, among other things, an order pursuant to 

section 58 under Part III of the NEB Act, exempting the Project from the provisions of 

paragraph 30(1)(b) and sections 31,33 and 47 ofthe NEB Act. Sections 31 and 33 relate 

to the requirement to have a certificate and approval of detailed pipeline routing plans 

prior to construction of the Project. Paragraph 30(1)(b) and section 47 both relate to the 

requirement to seek permission to open the pipe for service. 

Reasons, p. 9, AR, Volume I, Tab 1, p. 26. 
NEB Act, sections 58, 30, 31, 33, 47, NEB Authorities, Tab 11. 

10. In early February 2013, the Board mailed letters to a number of Aboriginal groups, 

including the Appellant, informing them of the Project as well as the Board's regulatory 

role in respect of the Project and the availability of participant funding. The list of 

Aboriginal groups to whom the letters were sent was based on a review of traditional 

territory information. Following the issuance of these letters, Board staff followed up 
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with telephone calls in order to respond to questions or arrange information meetings 

with Aboriginal groups. 

Reasons, pp. 87- 89, AR, Volume I, Tab 1, pp. 104-106. 

11. Although the NEB Act does not mandate a public hearing for section 58 applications, the 

Board decided to hold a public hearing for the Project. The Board issued its Hearing 

Order OH-002-2013 (Hearing Order) on 19 February 2013. 

NEB Act, section 24, NEB Authorities, Tab 11. 

Reasons, p. 12, AR, Volume I, Tab 1, p. 29. 

12. Enbridge was directed to serve a copy of the Hearing Order and a Notice of Public 

Hearing on the persons listed in the Hearing Order. This list of persons included a 

number of government departments and a number of Aboriginal groups, including the 

Appellant. 

Hearing Order OH-002-2013, Appendix V, AR, Volume II, Tab 4, pp. 24-39. 

13. Enbridge was also directed to publish the Notice of Public Hearing in multiple 

newspapers, including Aboriginal media. The Hearing Order set out the issues to be 

considered during the Line 9B Proceeding, and included the following issue 

"Consultation with Aboriginal groups and the potential impacts of the proposed Project 

on Aboriginal interests." 

Hearing Order OH-002-2013, Appendices I and IV, AR, Volume II, Tab 4, pp. 18 
and 23. 

14. The Hearing Order contained the Board's guidance on how the Board would apply its 

legislative test for standing to determine whether a person should be provided standing to 

participate in the hearing. The Board's 22 May 2013 Letter attaching Procedural Update 

No. 2 provided additional information about how the Board assessed the applications to 

participate to come to its determinations on standing and level of participation. 

Hearing Order OH-002-2013, Appendix VI, AR, Volume II, Tab 4, pp. 40-41. 
Board letter dated 22 May 2013 attaching Procedural Update No. 2, Respondents' 
Record (RR), Part III, Tab 12. 
NEB Act, section 55.2, NEB Authorities, Tab 11. 
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15. The Appellant was granted standing to patiicipate at the level of an Intervenor and 

received patiicipant funding. Intervenor was the highest level of participation in this 

proceeding. Intervenors had the oppmiunity to ask two rounds of written information 

requests to Enbridge and other Intervenors, file written evidence, respond to information 

requests, and provide written or oral final argument. 

Board letter dated 22 May 2013 with List of Parties and Procedural Update No. 2, 
RR, Part III, Tab 12, Appendices I and II. 
Reasons, p.14, AR, Volume I, Tab 1, p. 31. 

16. The Appellant submitted information requests to Enbridge, filed written evidence, and 

provided oral final argument to the Board. 

Information Requests to the Developer from the Intervenors Aamjiwnaang First 
Nation and Chippewas of the Thames First Nation dated 11 June 2013, RR, Part III, 
Tab 13. 
Follow-up Information Requests to the Developer from the Intervenors 
Aamjiwnaang First Nation and Chippewas of the Thames First Nation dated 9 July 
2013, RR, Part III, Tab 18. 
Affidavits of Chief Joe Miskokomon, AR, Volume II, III, IV and V, Tab 9. 
Oral final argument, Hearing Transcript Volume 5, 16 October 2013 at paras. [3182-
3464], AR, Volume VI, Tab 10, pp. 2- 42. 

17. Prior to the presentation of oral final argument, the Board provided patiies with a list of 

draft conditions, based upon the information filed to date with the Board. Enbridge and 

Intervenors could comment on these draft conditions during their written or oral final 

argument. In its deliberations, the Board would consider any comments received. In its 

Section 58 Order XO-E101-003-2014, the Board ultimately added a number of new 

conditions and made changes to some of the other draft conditions. 

Board letter dated 30 September 2013, attaching Procedural Update No.4, RR, Part 
III, Tab 24, Appendix II. 
Reasons, Appendix IV, pp. 131-140, AR, Volume I, Tab I, pp. 148-157. 

18. The Board issued its decision and Reasons on 6 March 2014. In its Reasons, the Board 

described the assessment it undetiook and its expectations in relation to Aboriginal 

matters, noting that it must make its decision in a manner consistent with section 35 of 
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the Constitution Act, 1982. In making its decision, it considered all the relevant 

information before it, including information regarding the consultation undertaken with 

Aboriginal groups, the views of Aboriginal groups, Project impacts on the interests 

(including rights) of Aboriginal groups, and proposed mitigation measures. 

Reasons, pp. 87-88, AR, Volume I, Tab 1, pp. 104-105. 

19. Line 9 has been under the Board's regulatory oversight since 1975. The proposed Project 

involved modifications to this existing line. The Board found that the Project required no 

new permanent land rights, including no new footprint or modified rights over the 

existing footprint. All station and terminal modifications required for the Project would 

occur within the existing boundaries on lands owned by Enbridge. The Project would 

require additional temporary workspace for construction infrastructure, such as stockpile 

sites, staging areas and vehicle parking. Only at one site would there be additional 

temporary work space required outside of the Enbridge property boundary. The Project 

did not involve any Crown land. 

Reasons, pp. 1 and 97, AR, Volume I, Tab 1, pp. 18 and 114. 

20. Given the limited nature, scope and setting of the Project, and considering the mitigation 

proposed, commitments made by Enbridge and conditions imposed by the Board, the 

Board found that impacts on traditional land use were unlikely to occur as a result of the 

Project. 

Reasons, p. 98, AR, Volume I, Tab 1, p. 115. 

21. The Board recognized the Project would occur on lands used by Aboriginal groups for 

traditional purposes. It also recognized certain groups were concerned about the 

discovery of heritage resources during Project construction, operation and maintenance. 

As a result, the Board imposed a condition requiring Enbridge to file a Project-specific 

environmental protection plan containing a Project-specific archaeological resource 

contingency plan prior to commencing construction. The Board further stated that it 

expected Enbridge to consult with all potentially-affected Aboriginal groups, as well as 
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the Board, in the development of an appropriate mitigation plan in the event that any 

miifacts or other cultural features of note were discovered pre- or post-construction. 

Reasons, p. 98 and Condition 6, AR, Volume I, Tab 1, pp. 115 and 149. 

22. The Board also recognized the potential for impacts on traditional land use ifthere were 

to be a spill on Line 9. The Board noted the paramount importance of safety and 

environmental protection, and that the Board's regulatory oversight is designed to 

proactively manage safety and environmental protection throughout the entire lifecycle of 

a pipeline, from design to construction, operation and through to abandonment. 

Reasons, p. 99, AR, Volume I, Tab 1, p. 116. 

23. The Board was satisfied that, in light of Enbridge's commitments and the conditions 

imposed by the Board, Enbridge would continue to safely operate Line 9, protect the 

environment, and maintain comprehensive emergency response plans developed in 

consultation with regulatory agencies, appropriate stakeholders and communities and in 

accordance with legislation. These plans would address regional priorities and high 

consequence areas, such as major water crossings and residential communities. 

Reasons, p. 99, AR, Volume I, Tab 1, p. 116. 

24. The Board was of the view that any potential Project impacts on the rights and interests 

of Aboriginal groups were likely to be minimal and would be appropriately mitigated. 

The Board based its view on the nature and scope of the Project, the implementation of 

Enbridge's commitments and fulfilment of regulatory requirements as well as those 

mitigation measures committed to by Enbridge discussed in the Reasons, and the 

conditions imposed by the Board in the Order. 

Reasons, p. 99, AR, Volume I, Tab 1, p. 116. 
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25. The Board stated that it expected Enbridge to continue to consult with Aboriginal groups 

throughout the construction and operation phases of the Project, and to respond to 

potentially-affected Aboriginal groups. 

Reasons, p. 98, AR, Volume I, Tab 1, p. 115. 

26. It imposed a condition providing for an Ongoing Engagement Report to be filed with the 

Board in relation to the exchange of information between interested parties, including 

Aboriginal groups, and for Enbridge to report on mutually agreed-upon solutions. The 

Board noted that it expected Enbridge to honour its commitments to build capacity and 

work with Aboriginal groups and their communities through the lifecycle of the Project. 

The Board advised that the results of these activities should be included in the Ongoing 

Engagement Repmi. 

Reasons, pp. 22,99 and Condition 24, AR, Volume I, Tab 1, pp. 39, 115 and 154-
155. 

27. The Board conditioned the approval with a direction to include Aboriginal groups in 

Enbridge's continuing education program (including emergency management exercises), 

liaison program and consultation activities on emergency preparedness and response. 

Reasons, p. 99 and Condition 26, AR, Volume I, Tab 1, pp. 115 and 156. 

28. The Board ultimately granted Enbridge exemptions from sections 31 and 33, but not from 

paragraph 30(1)(b) and section 47 of the NEB Act, which relate to the legislative 

requirement to seek leave to open the pipe for service. A subsequent application for leave 

to open the Project for service was therefore required. 

Reasons, pp. 3-4, AR, Volume I, Tab 1, pp. 20-21. 
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PART II - QUESTIONS IN ISSUE 

29. The Board's main interest relates to the Appellant's Issues 2 and 3. Specifically, the 

Board seeks clarity on the extent of its obligations related to the Crown's duty to consult 

and accommodate. 

PART III- STATEMENT OF ARGUMENT 

III.A. LEGISLATIVE MANDATE OF THE BOARD 

30. The Board is a federal administrative tribunal and regulator established pursuant to the 

NEB Act. The Board reports to Parliament through the Minister ofNatural Resources 

Canada. 

NEB Act, sections 3, 133, NEB Authorities, Tab 11. 

31. The authority of the Board to take any action must be found in the Board's enabling 

legislation, either expressly or by necessary implication. It is a creature of statute with no 

inherent jurisdiction. 

ATCO Gas & Pipelines Ltd v Alberta (Energy & Utilities Board), [2006] 1 SCR 140, at 
para. 35, NEB Authorities, Tab 1. 

32. The Board must exercise its functions under the NEB Act, including the interpretation 

and application of its governing legislation, in accordance with constitutional dictates, 

including section 3 5 of the Constitution Act, 1982. 

Quebec (Attorney General) v. Canada (National Energy Board), [1994] 1 SCR 159, at 
185 (para. 40), NEB Authorities, Tab 7. 

33. The Board is a court of record and has cetiain powers of a superior court of record 

including those to compel the attendance, swearing and examination of witnesses, the 

production and inspection of documents, the enforcement of its orders, and the inspection 

of property. 
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NEB Act, section 11, NEB Authorities, Tab 11. 

34. For the purposes of the NEB Act, the Board has full jurisdiction to hear and determine all 

matters, whether of fact or law, and also has jurisdiction to issue mandatory orders. 

NEB Act, sections 12, 13, NEB Authorities, Tab 11. 

35. The Board can, and has, enacted rules of practice and procedure, which generally govem 

how it carries out its application assessment processes. The Board can dispense with or 

vary the rules where considerations of public interest and faimess so require. 

National Energy Board Rules of Practice and Procedure, 1995, SOR/95-208 [RulesL 
section 4, NEB Authorities, Tab 12. 

36. The NEB Act also grants the Board authority to decide whether a person is either directly 

impacted by a proposed project or has relevant information or expertise about that 

project. The Board must consider the representations of a person who is directly affected 

by the granting or refusing of a project application. The Board has discretion to consider 

the representations of a person with relevant information or expertise. In making these 

decisions, the Board considers the information provided by the person seeking to 

participate as well as the Board's understanding of the project outlined in the project 

application. The Board also determines the level of participation each participant is 

entitled to, and the procedural steps through which a project will be assessed. The 

Board's standing and level of participation decisions are also informed by the Board's 

technical expertise, as well as its regulatory experience, conceming the potential for 

project-related impacts to Aboriginal interests, including rights. 

NEB Act, section 55.2, NEB Authorities, Tab 11. 
Section 55.2 Guidance- Participation in a Facilities Hearing (attached as Appendix 
VI of Hearing Order OH-002-2013), AR, Volume II, Tab 4, pp. 40-41. 
J. Saunders and J. Lim, "The National Energy Board's Participation Framework: 
Implementing Changes Resulting from the jobs, Growth and Long-Term Prosperity 

Act" Alberta Law Review, Vol. 52, No.2, (December 2014) 365, NEB Authorities, 
Tab9. 
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37. The Board's decisions on standing and level of participation must be consistent with the 

common law requirements of procedural faimess, unless those requirements have been 

superceded by specific rules laid down by the NEB Act or regulation. 

Prassad v Minister of Employment and Immigration, [1989] 1 SCR 560 at 568-69, 

NEB Authorities, Tab 6. 

38. The NEB Act provides the Board with broad powers and expansive remedial authority to 

deal with the impacts of federally-regulated pipeline projects. Notably, the Board is 

empowered under the NEB Act to make decisions whether to approve the construction 

and operation of certain pipelines, such as the Project, and to make recommendations to 

the Govemor in Council on its decision whether to approve the construction and 

operation of other pipeline projects. It is empowered to determine and impose binding 

terms and conditions on those certificates or orders approving the construction and 

operation of pipeline projects. For pipeline projects approved under section 58 orders, the 

Board can make its orders conditional on the happening of future events or make interim 

orders. For certificates, the Board can impose terms and conditions relating to when a 

certificate, or portions of it, come into force. 

NEB Act, sections 19, 52, 58, NEB Authorities, Tab 11. 

39. In addition to its functions related to the assessment of pipeline projects and the issuance 

of orders or certificates to construct and operate those projects, the Board has been given 

the authority to oversee federally-regulated pipelines from construction through 

abandonment, and recently, into post-abandonment. This means that the Board plays an 

ongoing regulatory role with respect to federally-regulated pipeline infrastructure

ensuring compliance, and imposing, overseeing and enforcing safety and environmental 

protection measures. 

NEB Act, sections, 48, 49, 74, NEB Authorities, Tab 11. 

40. The Board has the power to: audit and inspect; issue inspection officer orders, Board 

directives, and Board orders; impose administrative monetary penalties; and pursue 

prosecution through summary conviction or indictment. Any decision or order of the 
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Board can be made an order or decree of the Federal Court or of a provincial superior 

court for the purposes of enforcement. 

NEB Act, sections 17, 48,49, 51.1, 51.4, 136, 139, NEB Authorities, Tab 11. 

41. Through the provisions of the NEB Act, the Board is authorized to make regulations 

governing the design, construction, operation and abandonment of a pipeline, and the 

protection of propetiy and the environment and the safety and security of the public and 

company employees, subject to Governor in Council approval. In addition to the 

regulations the Board have made to address these issues, it also issues various policy and 

guidance documents, such as the Board's Filing Manual, which set out the Board's 

detailed requirements and expectations for proponents to meet, including detailed 

expectations relating to notice and consultation with potentially-impacted Aboriginal 

groups. 

NEB Act, subsection 48(2), NEB Authorities, Tab 11. 
National Energy Board Filing Manual (Filing Manual), in particular, Chapter 3-
Common Information Requirements, Chapter 4 - Physical Projects, and Guide A
Facilities Applications (NEB Act s.52 and s. 58), NEB Authorities, Tab 13. 

42. The Board also has the authority to review, vary or rescind decisions or orders made by it 

or rehear any application before deciding it. There is no time limit to file a review or 

variance application. The Board may also act on its own motion to review, vary or 

rescind a decision or order. 

NEB Act, subsection 15(3), section 21, NEB Authorities, Tab 11. 
Rules, sections 43-47, NEB Authorities, Tab 12. 
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lll.B. PROCEDURAL FAIRNESS 

43. In addition to being bound by its legislative mandate and other applicable laws, the 

Board, as an administrative tribunal, is bound by the common law requirements related to 

procedural fairness when making decisions that have the potential to impact rights, unless 

those requirements have been expressly ovenidden by legislative provisions. 

44. What is required by procedural fairness will vary. Factors relevant to determining the 

requirements include the nature of the decision being made by the Board, the rights being 

impacted, the potential impact of the decision on the rights, and the intentions of 

Parliament, as evinced by the language in the Board's enabling act. 

Baker v. Canada (Minister of Citizenship and Immigration], [1999] 2 SCR 817 at para. 
21-27, NEB Authorities, Tab 2. 

45. Decisions to approve the construction and operation of pipeline projects have the 

potential to impact a myriad of interests, including Aboriginal interests, landowner 

interests, and commercial interests, to varying degrees. Given, among other things, the 

nature of these decisions and the varying effect that these decisions can have on various 

interests, the procedural rights provided by the Board during a pipeline project 

assessment process include, at a minimum, notice of a proposed project, an opportunity to 

comment and written reasons, as described further in the following section. 

46. The level of procedural protections typically granted does not mean that the procedural 

and other requirements implemented by the Board must be identical to those applicable to 

a court. Every administrative body is the master of its own procedure and need not 

assume the trappings of a court. Administrative tribunals may work out a system that is 

flexible, adapted to their needs and fair. 

Knight v. Indian Head School Division No 19, [1990] 1 SCR 653 at 685, NEB 
Authorities, Tab 5. 
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4 7. Judicial supervision in the form of a legislated appeal right and judicial review is also 

available to ensure the Board complies with its mandate, applicable law and procedural 

faimess requirements. 

NEB Act, section 22, NEB Authorities, Tab 11. 

III.C. THE BOARD'S REGULATORY FRAMEWORK 

48. The Board has been assessing applications to construct and operate interprovincial and 

intemational oil and gas pipelines since 1959. The Board also plays a regulatory 

oversight role over all approved intemational or interprovincial pipelines from 

constmction to abandonment, and now, even after abandonment. Further, it has a 

regulatory development function, which allows it to make regulations and establish 

policies, practices and guidelines to facilitate implementation of its various functions. 

This long history and these various functions mean that the Board has numerous 

regulations, policies, practices and guidelines in place setting out the Board's 

requirements and expectations. 

49. The legislative mandate, regulations, policies, practices, guidelines and processes, in 

conjunction with the requirement to act in a procedurally-fair manner and to exercise 

authority in a manner consistent with all applicable laws, including section 35 of the 

Constitution Act, 1982, constitute the regulatory framework in which decisions under the 

NEB Act are made. This regulatory framework not only shapes how the Board conducts 

itself when performing its roles in the project assessment, regulatory oversight, 

abandonment and post-abandonment phases of a project, but also how the Board requires 

a proponent to act throughout the lifecycle of a pipeline project. 

50. The lifecycle of a federally-regulated pipeline begins when a proponent is engaging in the 

planning and design phase of a project. This pre-application phase is influenced by the 

regulatory framework, such as relevant provisions in the NEB Act, the applicable 

regulations and standards, and the Board's Filing Manual. 

NEB Act, sections 52 and 58, NEB Authorities, Tab 11. 
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Filing Manual, in particular, Chapter 3 - Common Information Requirements, 
Chapter 4- Physical Projects, and Guide A- Facilities Applications (NEB Act s.52 
and s. 58), NEB Authorities, Tab 13. 

51. Among other things, the Board's Filing Manual includes detailed expectations in terms of 

consultation on a project, including consultation with Aboriginal peoples. It sets out 

expectations related to policies and goals of the consultation program and the design of 

project-specific consultation activities, which includes notifYing potentially-impacted 

people and advising them how to provide any comments directly to the Board. In 

addition, it sets out expectations for implementing project-specific consultation activities, 

and requires a proponent to justifY not unde1iaking consultation activities. 

Filing Manual, Chapter 3, section 3.4- Consultation, NEB Authorities, Tab 13, pp. 

130-139. 

52. Specific instructions are provided in terms of identifYing Aboriginal groups as well as 

augmenting the application with local and traditional knowledge. It also outlines the 

detailed information to be provided on project impacts and proposed measures to mitigate 

those impacts. 

Filing Manual, Chapter 3, section 3.4, subsection 3.4.3, NEB Authorities, Tab 13, 

pp. 134-137. 

53. Pursuant to the Filing Manual, where a project may impact Aboriginal communities and 

affect the use of traditional territory or potential or established treaty or Aboriginal rights, 

a proponent must identifY the potentially-affected Aboriginal groups and consult with 

them to determine their views and concerns. If there are potential impacts, a proponent 

must file information about the Aboriginal groups affected, the concerns they have raised, 

how the proponent will address the concerns and any outstanding concerns. The level of 

consultation expected is commensurate with the scope of the project and the potential for 

adverse impacts. The Board's Filing Manual also directs that the level of detail provided 

should reflect the nature and extent of the impacts, the nature of the rights or interests 

affected and the degree of concern expressed by Aboriginal groups. 
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Filing Manual, Chapter 4, Guide A.2- Environmental and Socio-Economic 

Assessment, section A.2.4, NEB Authorities, Tab 13, pp. 169-173. 

54. In this way, the Board, through the provisions of the Filing Manual, requires a proponent 

to provide Aboriginal groups with the oppmiunity to leam about a project and its 

potential impacts, to express their concems and have those concems considered and 

possibly resolved by the proponent early in the planning and design of a project prior to 

an application being filed with the Board. As a result of the Board's expectations, this 

phase may involve multiple engagement and information-sharing activities by a 

proponent. 

55. The next phase is the Board's project assessment, which begins once a project application 

is filed with the Board. This phase may or may not include an oral or written hearing. 

The nature and scope of a project assessment process is generally shaped by the 

complexity of issues at play, the potential impacts, the level of interest by potentially

affected parties, considerations of potential impacts on Aboriginal interests, and common 

law procedural faimess requirements. It may also be informed by the provisions of the 

NEB Act- for example, applications for cetiificates require a public hearing; 

applications for exemption orders under section 58 do not, although the Board has 

discretion to hold a public hearing for section 58 applications. 

NEB Act, section 24, NEB Authorities, Tab 11. 

56. The Board evaluates the information filed in the application and during the project 

assessment process, and if the Board is not satisfied with the level of proponent 

consultation with potentially-impacted Aboriginal groups or the information provided on 

Aboriginal matters, the Board may, before making its decision or recommendation, 

require a proponent to do more or ask for further information about Aboriginal groups' 

concems, possible impacts to Aboriginal interests, and how the proponent proposes to 

address those concems and impacts. The Board can require a proponent to consult with 

Aboriginal groups or other people with relevant information, including federal, provincial 
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or municipal govemment departments and other organizations and agencies, and to file 

any inf01mation obtained on the Board's record during the project assessment process. 

57. In addition to the one-on-one consultation between a proponent and Aboriginal groups, 

Aboriginal groups with standing to participate may present their views directly to the 

Board during the project assessment process, identifying any issues they may have with a 

proponent's evidence and presenting their own evidence regarding their concems or 

issues with the project. 

58. Based on the information submitted to and tested by the Board and other parties, and 

applying its technical expertise, regulatory experience and informed judgment, the Board 

will decide whether to approve a project application (in the case of decisions not 

requiring Govemor in Council approval) or whether to recommend the approval of a 

project application (in the case of decisions requiring Govemor in Council approval). 

This evaluation includes assessing whether the project is needed, if the project can be 

financed appropriately, and if it can be built and operated safely. The evaluation also 

assesses the various impacts of the project (environmental, socio-economic, economic 

and otherwise), both positive and negative, and the appropriate measures to mitigate 

negative impacts. 

NEB Act, sections 52, 58, NEB Authorities, Tab 11. 

59. Hearing directly and indirectly about an Aboriginal group's concems about project

related impacts on its interests allows the Board to impose measures to mitigate the 

impacts and balance any residual impacts with the other societal interests at play when 

assessing a project. 

60. Approvals of physical projects are subject to a number of terms and conditions imposed 

by the Board to deal with project-specific matters. A proponent must comply with these 

terms and conditions, which are incremental to the relevant regulatory provisions and 

standards goveming the conduct of the proponent. 
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61. If the constmction and operation of a project is approved, the regulatory oversight of the 

project begins. In the regulatory oversight phase, the Board oversees and enforces 

compliance with the NEB Act, regulations, standards, terms and conditions, Board 

expectations and any other relevant requirements. During this phase, the Board may 

inspect, audit, order and direct a proponent to deal with project-related matters, and 

enforce compliance through, among other things, stop work orders, administrative 

monetary penalties, and prosecution. It can review, vary or rescind its decisions or 

orders, and revoke or suspend its certificates. It can also inquire into and respond to any 

concerns or complaints raised related to the project. 

NEB Act, sections 12, 13, 21, 48, 49, 51.1, 51.4, 136, 139, NEB Authorities, Tab 11. 

62. Finally, there are the abandonment and post-abandonment phases. A company wishing to 

abandon a pipeline must apply to the Board, setting out how they plan to do so for the 

Board's approval. An application for leave to abandon is subject to additional 

assessment, which, pursuant to the NEB Act, must involve a public hearing. The Board 

requires consultation and detailed information for abandonment applications. Even after 

a pipe is abandoned, the Board continues to have regulatory oversight over that 

abandoned pipeline and, among other things, can issue any necessary orders for safety 

and security or to protect property or the environment. 

NEB Act, sections 24, 48, 7 4, NEB Authorities, Tab 11. 
Filing Manual, Guide B -Abandonment Funding and Applications to Abandon, NEB 
Authorities, Tab 13, pp. 226-233. 

63. The proponent has significant control over its proposed project and the remedial powers 

under the NEB Act for dealing with the impacts of a federally-regulated pipeline project 

are broad. However, there may be certain instances where an issue raised or identified by 

an Aboriginal group during consultation on a project cannot be remediated through the 

proponent's actions or through imposition of conditions under the NEB Act. This may be 

because the relief requested, though potentially project-related, is either outside of the 
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proponent's control or beyond the mandate granted under the NEB Act. Alternatively, 

the issue raised may not be related to the project. 

64. Where the issue is project-related, it will be important for the Board to understand how it 

will be dealt With. In such instances, the Board can request infmmation on how a 

government department or agency proposes to deal with the issue. The Board can obtain 

this infmmation through the proponent or directly from other government actors. The 

Board may also rely on the fact that there are other processes to deal with the issue, and 

that those processes, and any decisions resulting therefrom, must comply with any 

relevant laws, including constitutional obligations. 

65. While the Board cannot act beyond its mandate established by legislation to regulate 

matters beyond its jurisdiction, it can take into consideration matters outside of its 

jurisdiction when making its public interest decision or recommendation. If negative 

project-related impacts are sufficiently serious and there are insufficient mitigation 

measures available, the Board can deny a project application (for section 58 applications) 

or recommend that the Governor in Council deny the certificate application (for section 

52 applications). 

66. Where a concern is not project-related, the concern does not need to be addressed before 

an NEB Act decision is made for the project; instead, that concern can be addressed in 

another forum. 

67. Other government actors may choose to participate in and use the Board's project 

assessment process for their own consultation and accommodation purposes, for example, 

to meet requirements related to their own regulatory decisions. However, their presence 

and use of the Board's processes is not a prerequisite for a decision under the NEB Act to 

be consistent with section 35 ofthe Constitution Act, 1982. 
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III.D. RELIANCE ON THE BOARD'S REGULATORY FRAMEWORK TO 
DISCHARGE THE CROWN'S DUTY TO CONSULT AND ACCOMMODATE 

68. Administrative tribunals play an essential role in the execution of the federal or 

provincial constitutional powers. Through their legislative mandates, they are charged 

with perfmming duties and exercising the powers that fall within the executive branch of 

government. Administrative tribunals, as well as numerous other govemment 

depmiments, must perform those duties and exercise those powers, not only in 

accordance with their legislative mandates, but also in accordance with section 35 of the 

Constitution Act, 1982, and any other applicable law. 

69. As noted by this Court, the grand purpose of section 3 5 of the Constitution Act, 1982 is 

the reconciliation of Aboriginal peoples and non-Aboriginal Canadians in a mutually 

respectful long-term relationship. The Crown has an obligation to act honourably 

towards Aboriginal peoples during the reconciliation process, which obligation founds 

the duty to consult and, if necessary, accommodate Aboriginal interests. 

Beckman v. Little SalmonjCarmacks First Nation, [2010] 3 SCR 103 at para. 10, NEB 
Authorities, Tab 3. 
Haida Nation v. British Columbia (Minister afForests), [2004] 3 SCR 511 at para. 25, 
NEB Authorities, Tab 4. 

70. The honour of the Crown cannot be delegated. However, in order to be effective and 

efficient, it may be preferable for consultation and accommodation to be conducted by a 

variety of actors, including actors that have neither been officially designated as the 

Crown nor explicitly delegated the Crown's duty to consult, such as projectproponents 

and regulatory bodies like the Board. 

71. These actors are often best placed to respond to concems and mitigate project-related 

impacts, whether through voluntary action (in the case of a proponent) or through 

remedial measures imposed upon a proponent (in the case of the Board). Their actions 

are critical to achieving some of the most effective and meaningful compromises and 

accommodations. Whether an explicit delegation of the duty to consult has occuned or an 
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officially designated Crown actor participates in those actions should not undermine the 

significant and substantive outcomes achieved through those actions. 

72. As this Court has noted previously, participation in a forum created for other purposes 

may satisfy the duty to consult if in substance an appropriate level of consultation is 

provided. 

Taku River Tlingit First Nation v. British Columbia {Project Assessment Director), 
[2004] 3 SCR 550 at para. 22, NEB Authorities, Tab 8. 
Beckman at para. 39, NEB Authorities, Tab 3. 

73. Accordingly, it is essential to look at the substance of what has been done by any actor 

who has the power to meaningfully consult and provide relevant accommodation, and 

consider whether what was done is consistent with section 35 of the Constitution Act, 

1982. 

74. The Board is the federal statutory body that has the most direct involvement in the 

assessment of applications to construct and operate interprovincial and international 

pipelines. The Board has the technical expertise and the regulatory experience to 

understand a project, the likelihood of impacts and the measures that can be implemented 

to minimize impacts. 

75. In addition, the Board has the authority to elicit commitments from the proponent, 

impose conditions on an approval and ensure ongoing regulatory oversight of a project 

and a proponent's compliance. The Board also has been given the statutory mandate to 

impose and enforce mitigation measures to reduce negative project impacts. 

76. Through its regulatory framework, the Board requires a proponent to notify potentially

impacted Aboriginal groups and to consult early with Aboriginal groups to understand 

Aboriginal concerns and mitigate impacts of a project. The proponent knows its project 

and is, most often, best placed to understand the feasibility of various accommodation 
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measures. As a result of these early consultations, a proponent may voluntarily alter its 

project, even before an application is submitted to the Board for assessment. 

77. During the project assessment phase, the regulatory framework allows the Board to 

evaluate the consultation undetiaken to date. It also provides additional oppmiunities for 

meaningful consultation through the Board's open and transparent process, which is 

subject to the requirements of procedural fairness. This Court has previously recognized 

the link between constitutional doctrine and administrative law, noting that administrative 

law is flexible enough to give full weight to the constitutional interests of an Aboriginal 

group. 

Beckam at para. 47, NEB Authorities, Tab 3. 

78. The regulatory fi'amework within which the Board operates and decisions under the NEB 

Act are made, and which includes the requirement that a project assessment process be 

conducted in a procedurally-fair manner, can provide a practical, effective and efficient 

way within which an Aboriginal group can request and receive meaningful assurances 

from the proponent or the Board about project-related impacts on Aboriginal interests, 

including rights. As a result, decisions on pipeline projects can be made in a 

constitutionally-appropriate manner consistent with the honour of the Crown. 

79. Discounting the consultation required by the Board to be undertaken by the proponent, as 

well as the consultation and mitigation measures available through the regulatmy 

framework, could result in significant, effective and meaningful consultation and tangible 

accommodations being overlooked. 

80. Similarly, requiring that all actions that contribute to the fulfillment of the duty to consult 

be conducted by one actor, explicitly delegated the duty to consult or officially 

designated as the Crown, is not only impractical, but also likely to be ineffective and 

duplicative. 
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PART IV- COSTS 

81. The Board is not seeking its costs on the appeal and asks that no costs be awarded against 

it. 

PART V- ORDERS SOUGHT 

82. The Board does not seek any orders. 

83. Regardless of the outcome of the appeal, the Board respectfully requests that this 

Honourable Comt provide guidance on the role the Board and its processes play, if any, 

in relation to the honour of the Crown and the Crown's duty to consult and accommodate, 

and the extent of the Board's obligations related to the Crown's duty to consult and 

accommodate. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

DATED at Calgary, Alberta, 7 September 2016. 

tional Energy Board 
517 Tenth Avenue SW 
Calgary, AB T2R OA8 
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