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PART I – OVERVIEW AND STATEMENT OF FACTS 

A.  Overview 

 

1. This appeal is about the future of the watershed of the Peel River, which lies mostly in 

northeast Yukon. The Peel Watershed consists of approximately 68,000 square kilometres, and 

comprises 14 per cent of Yukon. It includes six major river systems: the Ogilvie, the Blackstone, 

the Hart, the Wind, the Bonnet Plume and the Snake, all of which drain into the Peel River, 

which flows into the Mackenzie River and ultimately into the Beaufort Sea. The landscape is 

wild and diverse, ranging from high and rugged mountains to low, flat, taiga forests. There are 

no permanent settlements.1 

 

2. It is also about the integrity of the land use planning provisions negotiated and set out 

in the Final Agreements that have been entered into between the Crown and most of the Yukon 

First Nations.  

 

3. The Umbrella Final Agreement (“UFA”) was signed in 1993 by the Council of Yukon 

Indians, Her Majesty the Queen in Right of Canada, and the Government of Yukon (also referred 

to herein as the “Government” or “Yukon”). Final Agreements were subsequently executed by 

each of the appellant First Nations in this case. Those Final Agreements incorporate the 

provisions in the UFA, and in particular, the provisions of Chapter 11, which establishes a 

collaborative land use planning process for developing land use plans, region by region, within 

Yukon. Those provisions are set out in Chapter 11 of each of the appellant First Nations’ Final 

Agreements.2 

 

4. The heart of the land use planning process lies in the exchange of written reasons 

between Yukon and a Regional Land Use Planning Commission. 

 

5. Moreover, the planning process requires extensive consultation between Yukon, First 

Nations and affected communities. In this way the views of Yukoners both Aboriginal and non-

                                                           
1 Court of Appeal of Yukon, Reasons for Judgment, November 4, 2015 (“Appeal Reasons”) at paras. 22-23, 
Appellants’ Record (“AR”), Vol. I, Tab 4, pgs. 104-105.  
2 Appeal Reasons at paras. 2, 7-8 and 14, AR, Vol. I, Tab 4, pgs. 100-102. 
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Aboriginal, are to be taken into account. In the case of the Peel Watershed, four communities in 

Yukon (Whitehorse, Dawson, Mayo and Old Crow) are affected and, since the Tetlit Gwich’in of 

the Northwest Territories have traditional territory in the Peel, four communities in the 

Northwest Territories (Fort McPherson, Aklavik, Inuvik and Tsiigehtchic) are affected.3 

 

6. The independent character of a commission established under Chapter 11, the quite 

remarkable extent of consultation required, not only with First Nations but also with Yukoners 

generally, the exchange of written reasons, the further consultation that follows – these are what 

make the process enshrined in the UFA distinctive.  

 

7. This Court discussed the history and reviewed certain provisions of the UFA in 

Beckman v. Little Salmon/Carmacks First Nation, 2010 SCC 53, [2010] 3 S.C.R. 103, but this 

appeal is the first case dealing with the land use planning provisions in Chapter 11. The 

interpretation and application by this Court of Chapter 11 will govern land use planning not only 

for the Peel Watershed but in the whole of Yukon, for decades to come. 

 

B.  Facts 

 

8. The appellants are the First Nation of Nacho Nyak Dun, the Tr’ondëk Hwëch’in First 

Nation and the Vuntut Gwitchin First Nation; two environmental organizations, the Yukon 

Chapter – Canadian Parks & Wilderness Society and Yukon Conservation Society; and two 

residents of Whitehorse, Yukon, Gill Cracknell and Karen Baltgailis. The respondent is the 

Government of Yukon. 

 

9. The appellants bring this appeal from the judgment of the Court of Appeal of Yukon 

dated November 4, 2015. 

 

                                                           
3 Appeal Reasons at paras. 1 and 23, AR, Vol. I, Tab 4, pgs. 100 and 105; see also Supreme Court of Yukon, 
Reasons for Judgment, December 2, 2014 (“Trial Reasons”) at para. 6, AR, Vol. I, Tab 2, pg. 6; Amended Statement 
of Claim filed April 7, 2014 at paras. 46 and 48, AR, Vol. I, Tab 5, pg. 158; Amended Statement of Defence filed 
April 24, 2014 at para. 22, AR, Vol. I, Tab 6, pg. 171. 
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10. Chief Justice Bauman, writing for the Court of Appeal of Yukon, has set out the facts 

of the case at paragraphs 7 to 83 of his Reasons for Judgment. As he notes at paragraph 6, the 

facts are not in dispute. 

 

 B.i.  The UFA and the Final Agreements 

 

11. The UFA is not an enforceable legal instrument. It provides, however, that when a 

Yukon First Nation signs a land claims agreement (i.e., a “Final Agreement”), the provisions of 

the UFA are incorporated into that Final Agreement. Those provisions of each Yukon First 

Nation’s Final Agreement acquire legal effect in accordance with the Yukon Land Claims 

Settlement Act, S.C. 1994, c. 34. They then have the force of law and are binding not only on the 

parties but on all persons. They also have constitutional protection under sections 25 and 35 of 

the Constitution Act, 1982.4  

 

12. This appeal concerns the three Final Agreements signed by the Crown in right of 

Canada, the Government of Yukon, and the three appellant First Nations with traditional territory 

in the Peel Watershed.  

 

13. The Tetlit Gwich’in, residing in the Northwest Territories, have traditional territory 

within the Peel Watershed. They are not, however, a Yukon First Nation or a party to the UFA. 

But they, like the appellant First Nations, participated fully in the planning process for the Peel 

Watershed; their right to do so is provided for by the Yukon Transboundary Agreement.  Though 

not a party to this action, the Gwich’in Tribal Council, representing the Tetlit Gwich’in, was 

granted intervenor status in both courts below. 

  

                                                           
4 Appeal Reasons at paras. 2, 7-8 and 14, AR, Vol. I, Tab 4, pgs. 100-102; Trial Reasons at paras. 14-18, AR, Vol. I, 
Tab 2, pgs. 8-9. 
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 B.ii.  Land Use Planning Under the Final Agreements 

 

14. Under their respective Final Agreements the appellant First Nations surrendered their 

aboriginal claims, rights, titles, and interests, in and to most of their traditional territories in 

exchange for defined treaty rights. Land that is owned by the First Nations under the Final 

Agreements is called Settlement Land, and the rest of the land in Yukon is called Non-Settlement 

Land. One of the defined treaty rights set out in the appellant First Nations’ Final Agreements is 

the right to participate in land use planning for Non-Settlement Land. For the Peel Watershed, 

2.7% is Settlement Land and 97.3% is Non-Settlement Land.5 

 

15. Chapter 11.6 sets out the process for approval of regional land use plans.6  The process 

as it applies to the Government of Yukon in respect of Non-Settlement Land is as follows: 

 
11.6.0   Approval Process for Land Use Plans 
 
11.6.1  A Regional Land Use Planning Commission shall forward its   
   recommended regional land use plan to Government and each affected  
   Yukon First Nation. 
 
11.6.2  Government, after Consultation with any affected Yukon First Nation and  
   any affected Yukon community, shall approve, reject or propose   
   modifications to that part of the recommended regional land use plan  
   applying on Non-Settlement Land. 
 
11.6.3  If Government rejects or proposes modifications to the recommended 
   plan, it shall forward either the proposed modifications with written  
   reasons, or written reasons for rejecting the recommended plan to the  
   Regional Land Use Planning Commission, and thereupon: 

 
   11.6.3.1 the Regional Land Use Planning Commission shall   
     reconsider the plan and make a final recommendation for  
     a regional land use plan to Government, with written  
     reasons; and 
                                                           
5 Appeal Reasons at paras. 8-12 and 25, AR, Vol. I, Tab 4, pgs. 101-102 and 105; see also Trial Reasons at paras. 
10, 126, 146 and 184, AR, Vol. I, Tab 2, pgs. 7, 57, 65 and 77. 
6 As noted at para. 3 of this Factum, each of the appellant First Nation’s Final Agreements incorporate the provisions 
of the UFA, and incorporate Chapter 11 of the UFA without modification. Hereafter, for ease of reference, whenever 
reference is made to provisions of the Final Agreements, this Factum shall refer to the relevant provisions of the 
UFA, AR, Vol. II, Tab 10. Further, all documents referred to herein are listed in the parties’ Documents Agreement, 
July 3, 2014, which was entered as trial exhibit no. 1 of 1, AR, Vol. XI, Tab 90; see also Trial Reasons at para. 12, 
AR, Vol. I, Tab 2, pgs. 7-8. 
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   11.6.3.2 Government shall then approve, reject or modify that part  
     of the plan recommended under 11.6.3.1 applying on Non- 
     Settlement Land, after Consultation with any affected  
     Yukon First Nation and any affected Yukon community.7 
 

16. There follow, at ss. 11.6.4 to 11.6.5, what the trial judge and the Court of Appeal refer 

to as “mirroring provisions”, which apply to the application of the land use planning process to 

Settlement Land.  

 

17. Under s. 11.7.1, if a land use plan is approved for a region, then Yukon and the First 

Nations must each exercise any discretion they respectively have in granting an interest in, or 

authorizing the use of, land, water or other resources in that region in conformity with the 

approved land use plan.8   

 

 B.iii.  The Commission 

 

18. In 2004, the Peel Watershed Planning Commission (the “Commission”) was jointly 

established. In accordance with s. 11.4.0 of the Final Agreements and the Yukon Transboundary 

Agreement, the Commission consisted of six members: one First Nation of Nacho Nyak Dun 

nominee, one Gwich’in Tribal Council nominee, a joint Yukon and Vuntut Gwitchin First Nation 

nominee, a joint Yukon and Tr’ondëk Hwëch’in First Nation nominee, and two Government of 

Yukon nominees.9  Thus membership of the Commission was equally divided between 

appointees of the Government of Yukon and appointees of these four First Nations with 

traditional territory in the Peel Watershed (i.e., the three appellant First Nations and the Gwich’in 

Tribal Council, collectively referred to herein as the “Four First Nations”). 

 

                                                           
7 UFA, AR, Vol. II, Tab 10, pgs. 111-112. 
8 UFA, AR, Vol. II, Tab 10, pg. 112. 
9 Appeal Reasons at para. 26, AR, Vol. I, Tab 4, pg. 105; Trial Reasons at paras. 35 and 39, AR, Vol. I, Tab 2, pgs. 
16 and 17. 
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19. The General Terms of Reference for the Commission were developed through a 

process of consultation. Consensus was reached by the Yukon Land Use Planning Council, 

Yukon, and the Four First Nations.10  

  

 B.iv.  The Recommended Plan 

 

20. On December 2, 2009, the Commission submitted its Recommended Plan to Yukon 

and the Four First Nations.11 (The Commission had earlier in April, 2009, produced a Draft Plan. 

This was an unsuccessful attempt at finding an acceptable compromise.12) The Recommended 

Plan was the culmination of over four years of research and study. Consultation was an integral 

part of the process of developing the Recommended Plan.13   

 

21. There was widespread interest and concern about the future of the Peel Watershed. 

Submissions were received from Yukoners, other Canadians and people from across the world. 

There were 10,175 submissions in all, of which 2,718 originated in Yukon.14 

 

22. The Recommended Plan proposed the division of the Peel Watershed into 21 

Landscape Management Units (“LMUs”). These were the building blocks of the Recommended 

Plan. The Commission set out the LMUs individually with a map of each and a description of 

which activities would be allowable, prohibited or not applicable for each unit. For each LMU 

the Commission gave a Rationale for Designation followed by Key Management Objectives, 

Management Conditions and a list of ecological resources, heritage, cultural and scientific 

resources and possibilities for economic development.15  

 
                                                           
10 Trial Reasons at para. 36, AR, Vol. I, Tab 2, pgs. 16-17; General Terms of Reference, 2004, AR, Vol. III, Tab 11, 
pg. 3. 
11 Appeal Reasons at para. 38, AR, Vol. I, Tab 4, pg. 107. The Recommended Plan was revised in January 2010. 
The revised Recommended Plan included corrections described in News release re: “Errata”, January 5, 2010, AR, 
Vol. VII, Tab 20, pg. 1.  
12 Appeal Reasons at paras. 40-41, AR, Vol. I, Tab 4, pg. 108; Trial Reasons at paras. 53-54, AR, Vol. I, Tab 2, pgs. 
20-22; Final Recommended Plan, AR, Vol. VI, Tab 19, pgs. 8-9. 
13 Trial Reasons at para. 52, AR, Vol. I, Tab 2, pg. 20. 
14 Trial Reasons at para. 100, AR, Vol. I, Tab 2, pg. 41; “Peel Watershed Regional Land Use Plan 
Public Consultation 2012‐2013 – What We Heard Report”, undated, AR, Vol. IX, Tab 64, pg. 66. 
15 Trial Reasons at paras. 56 and 62, AR, Vol. I, Tab 2, pgs. 22 and 24; Appeal Reasons at para. 44, AR, Vol. I, Tab 
4, pg. 109; Recommended Plan, AR, Vol. VI, Tab 19, pgs. 95-222. 
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23. The Recommended Plan proposed that approximately 80.6% of the planning region be 

given a high degree of protection, to be designated Special Management Areas (“SMAs”), while 

the remaining 19.4% should be designated as Integrated Management Areas (“IMAs”). In SMAs, 

under the Recommended Plan, new surface access (all-season or winter roads, rail, etc.) would 

be prohibited even where a mineral claim, coal license, or oil and gas licence already exists. No 

new industrial (surface or subsurface) uses or tenures would be permitted in an SMA. In IMAs, 

on the other hand, existing and future surface uses and subsurface resource extraction would be 

permitted. Surface access would be a non-conforming use in most IMAs.16   

 

24. The Recommended Plan also provided for variances, plan amendment and periodic 

review.17 

 

 B.v.  Consultation on the Recommended Plan 

 

25. Under s.11.6.2 of the Final Agreements, when Yukon received the Recommended Plan 

on December 2, 2009, it was required, after consulting with the First Nations and the affected 

Yukon communities, to choose whether to approve, reject or propose modifications.  

 

26. The Four First Nations and Yukon signed a “Joint Letter of Understanding on Peel 

Watershed Regional Land Use Planning Process” dated January 25, 2010. They made a joint 

commitment to establish a coordinated process for responding to the Recommended Plan, an 

agreement to conduct joint community consultations, and to endeavour to achieve consensus on a 

coordinated response to the Recommended Plan.18   

 

27. The principal instrument of collaboration was to be the Senior Liaison Committee 

(“SLC”), consisting of senior representatives of the parties. As well, a Technical Working Group 

                                                           
16 Trial Reasons at paras. 57-63, AR, Vol. I, Tab 2, pgs. 22-25; Appeal Reasons at paras. 45-47, AR, Vol. I, Tab 4, 
pgs. 109-110; Recommended Plan, AR, Vol. VI, Tab 19, pgs. 7 and 57-68. 
17 Recommended Plan, AR, Vol. VI, Tab 19, pgs. 70-75. 
18 Appeal Reasons at para. 49, AR, Vol. I, Tab 4, pg. 110; Trial Reasons at paras. 64-68, AR, Vol. I, Tab 2, pgs. 25-
26; Joint Letter of Understanding on Peel Watershed Regional Land Use Planning Process, January 25, 2010, AR, 
Vol. VII, Tab 30, pgs. 52 et seq. 
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was created to provide support to the Commission in respect of technical information and advice 

regarding relevant governmental issues, programs, and initiatives.19  

 

28. Public consultation meetings were held jointly by Yukon and the First Nations in 

Whitehorse, Dawson, Mayo, and Old Crow in Yukon, and Fort McPherson, Inuvik, Aklavik, and 

Tsiigehtchic in the Northwest Territories. The parties agreed that these eight communities 

constituted the affected communities for the purposes of the approval process.20 

 

 B.vi.  Responses to the Recommended Plan 

 

29. On February 18, 2011, the chairman of the SLC, on behalf of both Yukon and the First 

Nations, proposed three modifications, supported by written reasons, to the Recommended Plan. 

These three proposed modifications related to the extent of planning required under the 

Recommended Plan, responsibility for implementation of the Recommended Plan, and 

simplifying and streamlining the Recommended Plan. In his letter the chairman of the 

Committee stated that, “[i]n addition to this joint response, each Party will send supplementary 

comments that are specific to their interests and responsibilities.”21 

 

30. Three days later, on February 21, 2011, Patrick Rouble, Yukon Minister of Energy, 

Mines and Resources, delivered a four-page letter responding to the Recommended Plan on 

behalf of Yukon, and proposing five purported modifications to the Recommended Plan: 

 
1.   Re-examine conservation values, non-consumptive resource use and resource 
development to achieve a more balanced plan. 
  
2.   Develop options for access that reflect the varying conservation, tourism and resource 
values throughout the region. 
  
3.   Simplify the proposed land management regime by re-evaluating the number of 
zones, consolidating some of the land management units and removing the need for 
future additional sub-regional planning exercises. 

                                                           
19 Ibid. 
20 Amended Statement of Claim filed April 7, 2014 at paras. 46 and 48, AR, Vol. I, Tab 5, pg. 158; Amended 
Statement of Defence filed April 24, 2014 at para. 22, AR, Vol. I, Tab 6, pg. 171. 
21 Appeal Reasons at paras. 50-51, AR, Vol. I, Tab 4, pg. 111; Trial Reasons at paras. 70-71, AR, Vol. I, Tab 2, pgs. 
26-28; Letter from Albert Peter to the PWPC, February 18, 2011, AR, Vol. VII, Tab 35, pgs.78-80. 
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4.   Revise the plan to reflect that the Parties are responsible for implementing the plan on 
their land and will determine the need for plan review and amendment. 
  
5.   Generally, develop a clear, high level and streamlined document that focuses on 
providing long term guidance for land and resource management.22 

 
31. Bauman C.J. described items #1 and #2 as Yukon’s “Development and Access 

Modifications”.23 Items #3, #4 and #5 tracked the three proposed modifications already advanced 

by the SLC on behalf of all parties.24 

 

32. Minister Rouble’s letter attached a 16-page “Detailed Yukon Government Response to 

the Recommended Peel Watershed Plan”, supplying written reasons in support of proposed 

modifications #3, #4 and #5.25 No written reasons were provided in support of items #1 and #2.26 

 

33. The Commission was obliged under s.11.6.3.1, on receipt of Yukon’s proposed 

modifications, to reconsider the Recommended Plan and to recommend to Yukon a Final 

Recommended Plan, with written reasons. 

 

 B.vii.  The Final Recommended Plan 

 

34. On July 22, 2011, the Commission released its Final Recommended Plan. The 

Commission provided, in the Foreword to the Final Recommended Plan, with written reasons, its 

response to the joint SLC plan modifications, Yukon’s proposed modifications, and the Four 

First Nations’ responses.27 

 

                                                           
22 Appeal Reasons at paras. 53-56, AR, Vol. I, Tab 4, pgs. 111-113; Trial Reasons at paras. 73-75, AR, Vol. I, Tab 2, 
pgs. 29-31; Letter from Minister Patrick Rouble, February 21, 2011, AR, Vol. VII, Tab 36, pgs. 81-100. 
23 Appeal Reasons at para. 54, AR, Vol. I, Tab 4, pg. 112. 
24 Ibid. 
25 Appeal Reasons at paras. 53-56, AR, Vol. I, Tab 4, pgs. 111-113; Trial Reasons at paras. 73-75, AR, Vol. I, Tab 2, 
pgs. 29-31; Letter from Minister Patrick Rouble, February 21, 2011, AR, Vol. VII, Tab 36, pgs. 81-100. 
26 Appeal Reasons at para. 148, AR, Vol. I, Tab 4, pg. 139. 
27 Appeal Reasons at para. 58, AR, Vol. I, Tab 4, pgs. 113-114; Trial Reasons at para. 77, AR, Vol. I, Tab 2, pgs. 
31-32; Final Recommended Plan, AR, Vol. VIII, Tab 38, pgs. 4-5 and 12-13. 
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35. In response to Yukon’s “Development and Access Modifications” (i.e., items #1 and 

#2), the Commission wrote that Yukon had “addressed in a general way the amount of protected 

areas and provisions for managing access”, and went on: 

 
The Yukon Government’s response stated in general terms what it wanted, but it did not 
discuss why it wanted these changes and where it felt they might be appropriate. It did 
not discuss locations of concerns, or what modifications it sought. The Commission noted 
these general desires and interpreted the thrust of the Yukon Government response to be 
the amount of land protected. For the Commission to adequately address this general 
critique, it would have to go “back to the drawing board” and return to a much earlier 
stage in the planning process, a step for which there was no provision.28  

[Emphasis added.] 
 

36. The Commission thus declined to reconsider the Recommended Plan in respect of 

Yukon’s items #1 and #2. It did, however, adopt the SLC’s three proposed modifications in the 

Final Recommended Plan, and thereby adopted Yukon’s proposed modifications in items #3, #4, 

and #5, which tracked those advanced by the SLC.29  

 

 B.viii.  Yukon’s New Modifications 

 

37. The Final Recommended Plan having been provided and the exchange of written 

reasons having been completed, all that remained under s.11.6.3.2 was for Yukon to engage in 

final consultations with the Four First Nations and affected Yukon communities, and to either 

approve the Final Recommended Plan as it applied to Non-Settlement Land, or modify the 

portions of it that dealt with the three proposed modifications. 

 

38. During the seven month period following the release of the Final Recommended Plan, 

Yukon made no objection to or challenged in any way the Commission’s disposition of its 

proposed modifications #1 and #2. Nevertheless, on February 14, 2012, Yukon announced that it 

had developed eight core principles to “guide modifications and completion” of the Peel 

Watershed Regional Land Use Plan. These “eight core principles” were not included in any 

                                                           
28 Appeal Reasons at paras. 59-60, AR, Vol. I, Tab 4, pgs. 114-115; Trial Reasons at para. 79, AR, Vol. I, Tab 2, 
pgs. 32-33; Final Recommended Plan, AR, Vol. VIII, Tab 38, pgs. 12-13. 
29 Appeal Reasons at paras. 59-61, AR, Vol. I, Tab 4, pgs. 114-115; Trial Reasons at paras. 77-78, AR, Vol. I, Tab 2, 
pgs. 31-32; Final Recommended Plan, AR, Vol. VIII, Tab 38, pgs. 4-5 and 12-13. 
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correspondence between Yukon and either the Commission or appellant First Nations regarding 

the Recommended Plan, including in Minister Rouble’s February 21, 2011 letter, nor were they 

included in the Final Recommended Plan.30  

 

39. On February 17, 2012, the Four First Nations advised Yukon that, in their view, 

Yukon’s authority under s.11.6.3.2 to "approve, reject or modify" the Final Recommended Plan 

was limited to the "proposed modifications" that Yukon had advanced earlier under s. 11.6.2, and 

that the proposal of further modifications “would serve to undermine the entire process 

contemplated by Chapter 11 of the UFA”.31  This has been the position of the Four First Nations 

since that time.32   

 

40. On September 14, 2012, Yukon gave a presentation to the SLC in which it introduced 

what it called its "Expanded Toolkit", including new land use designations, notably the 

Restricted Use Wilderness Areas (“RUWAs”). The RUWAs were presented as a “working 

landscape” to be “actively managed”. The presentation materials provided four different 

“concepts” for applying the new land use designations to the Peel Watershed.33   

 

41. On October 15, 2012, the Four First Nations wrote to Yukon repeating their position 

that it was “not open to […] Yukon to propose a new land use designation system”, and that 

“[i]ntroducing new sweeping proposals and concepts at this stage of the land use planning 

process would undermine the process set out in Chapter 11”.34  

 

                                                           
30 Appeal Reasons at para. 65, AR, Vol. I, Tab 4, pg. 116; Trial Reasons at paras. 86 and 111 (sub-paragraph 9), AR, 
Vol. I, Tab 2, pgs. 35-36 and 49; News Release, “Principles developed to complete Peel Plan”, February 14, 2012, 
AR, Vol. VIII, Tab 43, pg. 221. 
31 Trial Reasons at paras. 87 and 111 (sub-paragraph 10), AR, Vol. I, Tab 2, pgs. 36 and 49; Letter from Chief Eddie 
Taylor et al. to Minister Brad Cathers et al., February 17, 2012, AR, Vol. VIII, Tab 44, pg. 226. 
32 Trial Reasons at paras. 111 (sub-paragraph 10) and 113, AR, Vol. I, Tab 2, pgs. 49 and 52. 
33 Appeal Reasons at para. 68, AR, Vol. I, Tab 4, pg. 117; Trial Reasons at paras. 89-90 and 111 (sub-paragraph 11), 
AR, Vol. I, Tab 2, pgs. 37-38 and 49-50; Presentation materials for SLC, September 14, 2012, AR, Vol. VIII, Tab 
48, pgs. 231 et seq. 
34 Appeal Reasons at para. 69, AR, Vol. I, Tab 4, pg. 117; Trial Reasons at para. 91, AR, Vol. I, Tab 2, pg. 38; Letter 
from Chief Eddie Taylor et al. to Minister Brad Cathers et al., October 15, 2012, AR, Vol. IX, Tab 49, pgs. 1-2. 
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42. On October 19, 2012, Yukon replied to the Four First Nations, stating its “view that 

Chapter 11 does not limit the next round of consultation to the modifications that the Yukon 

government proposed pursuant to 11.6.2”.35  

 

43. On October 23, 2012, Yukon issued a press release announcing the start of final 

consultation with affected communities pursuant to s. 11.6.3.2 of the Final Agreements, with an 

end date of February 25, 2013.36   

 

44. On October 23, 2012, Yukon also delivered its Notice of Consultation to the Four First 

Nations. The consultation period was indicated to run from October 23, 2012 to March 15, 2013. 

The focus of the consultations was to be Yukon’s new plan.37  

 

45. On April 5, 2013, the premier of Yukon wrote to the Four First Nations, repeating 

Yukon’s “view that Chapter 11 […] does not fetter the prerogatives of either Yukon or the 

affected Yukon First Nations to approve, reject, or modify that part of the plan that applies to the 

land under their authority.”38   

 

46. On January 21, 2014, Yukon announced its Peel Watershed Regional Land Use Plan 

on Non-Settlement Land. Under the Government-approved plan, 71% of the Peel Watershed 

would be open for oil, gas and mineral exploration, while only 29% would be protected.  But 

within the “Protected Area” temporary surface access, both winter roads and all-season roads, 

would be permitted.39 This Government-approved plan was not reviewed by the Commission.40 

                                                           
35 Appeal Reasons at para. 70, AR, Vol. I, Tab 4, pg. 117; Trial Reasons at para. 92, AR, Vol. I, Tab 2, pgs. 38-39; 
Letter from Minister Brad Cathers et al. Chief Eddie Taylor et al., October 19, 2012, AR, Vol. IX, Tab 50, pg. 4. 
36 Appeal Reasons at para. 71, AR, Vol. I, Tab 4, pgs. 117-118; Trial Reasons at para. 93, AR, Vol. I, Tab 2, pg. 39; 
News Release, Government seeks feedback from Yukoners, October 23, 2012, AR, Vol. IX, Tab 51, pg. 6. 
37 Trial Reasons at para. 94, AR, Vol. I, Tab 2, pg. 39; Letter from Minister Brad Cathers et al. to Chief Eddie 
Taylor et al., October 23, 2012, AR, Vol. IX, Tab 52, pgs. 7-8. 
38 Trial Reasons at para. 98, AR, Vol. I, Tab 2, pgs. 40-41; Letter from Premier Darrell Pasloski to Chief Taylor et 
al., April 5, 2013, AR, Vol. IX, Tab 63, pg. 59. 
39 Appeal Reasons at para. 81, AR, Vol. I, Tab 4, pg. 121; Trial Reasons at paras. 109-110 and 111 (sub-paragraph 
16), AR, Vol. I, Tab 2, pgs. 46 and 51; Peel Watershed Regional Land Use Plan, January 2014, AR, Vol. XI, Tab 
89, pgs. 1-194. It is important to note that in both the Recommended Plan and the Final Recommended Plan, no 
surface access is permitted in the protected areas (SMAs and the Wilderness Areas). 
40 Trial Reasons at para. 111 (sub-paragraph 16), AR, Vol. I, Tab 2, pg. 51. 
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The purported approval by Yukon of this new plan led to the commencement of these 

proceedings. 

 

 B.ix.  The Judgment of Veale J. 

 

47. The trial judge, Veale J., concluded that the process followed by Yukon in the final 

stage of s. 11.6.3.2 “did not respect the planning process”, and that Yukon’s interpretation and 

execution of s. 11.6.3.2 was “impermissibly flawed”.41 He found that “by developing eight new 

core principles and new land use designations that were never considered by the Commission” 

during the s. 11.6.3.2 stage, Yukon had “effectively usurped the planning process and the role of 

the Commission”.42  In short, by purporting to carry out consultation with the Four First Nations 

on the basis of these new modifications amounting to a new plan, and then purporting to approve 

said plan, Yukon had breached s.11.6.3.2.43   

 

48. As a result, Veale J. quashed Yukon’s new plan and remitted the matter to Yukon to 

undertake final consultation under s.11.6.3.2 on the Final Recommended Plan. He directed that 

final consultation should be limited to a consideration of Yukon’s three proposed modifications 

advanced earlier under s.11.6.3, as well as the 16-page response advanced by Minister Rouble on 

February 21, 2011, the written reasons of the Commission, and the Commission’s accompanying 

Final Recommended Plan, dated July 22, 2011. He ordered that the Government thereafter either 

approve or modify the Final Recommended Plan (i.e., not reject it), and stipulated that any 

modifications must be limited to the said three proposed modifications.44 

 

 B.x.  The Judgment of the Court of Appeal 

 

49. The Court of Appeal agreed with Veale J. that Yukon had breached the process 

established under Chapter 11 of the UFA for developing a land use plan for the Peel Watershed, 

but held that the breach began at the stage at which, on receipt of the Recommended Plan, Yukon 
                                                           
41 Trial Reasons at para. 197, AR, Vol. I, Tab 2, pg. 81. 
42 Trial Reasons at para. 198, AR, Vol. I, Tab 2, pg. 81. 
43 Trial Reasons at paras. 199-200, AR, Vol. I, Tab 2, pg. 81. 
44 Order of Mr. Justice R.S. Veale, Supreme Court of Yukon, December 2, 2014 (the “Trial Order”), AR Vol. I, Tab 
1, pgs. 1-2. 
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was required under s. 11.6.2 to elect whether to approve, reject, or propose modifications to the 

Recommended Plan.45 The Court of Appeal therefore remitted the matter to the s. 11.6.2 stage. 

This would enable Yukon to make a new election as to the Recommended Plan, and, if it were to 

choose once more to propose modifications, to advance an entirely new set of modifications.46 

 

50. The Court of Appeal also stated in its Reasons that at the conclusion of the process, 

even when the Government of Yukon or a Yukon First Nation has decided earlier under s. 11.6.2 

to propose modifications rather than to reject the Recommended Plan, it nonetheless has the right 

under s. 11.6.3.2 to reject the entire Final Recommended Plan.47 

 

 

PART II – STATEMENT OF QUESTIONS IN ISSUE 

 

51. The issues in this appeal are therefore: 

 

A. Did the Court of Appeal err in ruling that the breach of Chapter 11 occurred at s. 

11.6.2? 

 

B. Did the Court of Appeal err by remitting the matter back to the stage provided for in s. 

11.6.2, rather than to s. 11.6.3.2? 

 

C. Did the Court of Appeal err by ruling that the Government of Yukon, even if it elects 

under s. 11.6.2 not to reject the Recommended Plan but instead to propose 

modifications, nevertheless has the right under s. 11.6.3.2 to reject the Final 

Recommended Plan in its entirety? 

 

 

 

 
                                                           
45 Appeal Reasons at paras. 168 and 177, AR, Vol. I, Tab 4, pgs. 143 and 145-146. 
46 Appeal Reasons at paras. 177-178, AR, Vol. I, Tab 4, pgs. 145-146. 
47 Appeal Reasons at paras. 157-159, AR, Vol. I, Tab 4, pg. 141. 



[15] 
 

  

PART III – STATEMENT OF ARGUMENT 

 

GENERAL INTRODUCTION 

 

52. The courts below agreed that Yukon breached the provisions of Chapter 11; they also 

agreed that the Government-approved plan should be quashed.48 Both courts ruled that the matter 

should be remitted to the stage in the process at which the breach took place.49 The difference in 

the orders they made turned on the views that the trial judge and the Court of Appeal 

respectively held of the significance of Yukon’s response to the Recommended Plan under s. 

11.6.2 and s. 11.6.3. The Court of Appeal ruled that the breach began at s. 11.6.2, and that 

therefore the matter should be remitted to that stage.50 The trial judge ruled that the breach 

occurred at s. 11.6.3.2, during final consultation and approval, and that the matter should 

therefore be remitted to that later stage.51 The appellants respectfully submit that the trial judge 

was correct. 

 

53. However, in the courts below, a further issue was addressed. Regardless of the stage to 

which the matter is remitted, once the process is properly completed, in what ways can it 

ultimately be resolved? Does Yukon (or a Yukon First Nation under the mirroring provisions)  

have the right at the end of the process to reject the entire Final Recommended Plan, 

notwithstanding that it elected under s. 11.6.2 not to reject the Recommended Plan but instead to 

propose modifications? 

 

54. Veale J. made it clear that he would read the provisions governing the process so as to 

limit Yukon to the choice that it had earlier made under s. 11.6.2, thereby denying Yukon the 

right to reject the entire Final Recommended Plan.52 Accordingly, his formal order remitted the 

matter to the s. 11.6.3.2 stage and required Yukon to either “approve or modify” (i.e., not reject) 

                                                           
48 Appeal Reasons at para. 177, AR, Vol. I, Tab 4, pgs. 145-146; Trial Reasons at paras. 196-200, AR, Vol. I, Tab 2, 
pg. 81; Order of the Court of Appeal of Yukon, November 4, 2015 (“Appeal Order”), AR, Vol. I, Tab 3, pgs. 95-96; 
Trial Order, AR, Vol. I, Tab 1, pgs. 1-2. 
49 Appeal Reasons at para. 168, AR, Vol. I, Tab 4, pg. 143; Trial Reasons at paras. 213 and 216, AR, Vol. I, Tab 2, 
pgs. 86-87 and 88. 
50 Appeal Reasons at para. 168, AR, Vol. I, Tab 4, pg. 143. 
51 Trial Reasons at paras. 197-200, 213 and 216, AR, Vol. I, Tab 2, pgs. 81, 86-87 and 88. 
52 Trial Reasons at paras. 164, AR, Vol. I, Tab 2, pg. 70. 
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the Final Recommended Plan.53 Bauman C.J. expressly disagreed, and ruled that Yukon would 

have the right under s. 11.6.3.2 to reject the entire Final Recommended Plan notwithstanding 

Yukon’s earlier choice not to reject the Recommended Plan but instead to propose 

modifications.54 The Court of Appeal’s formal order therefore expressly allowed the appeal on 

this portion of the trial judge’s order.55 

 

55. The determination of this question is important not only to preclude further litigation 

of the present matter, but also to provide guidance for all future land use planning under Chapter 

11 in which one of the parties elects to propose modifications to a Recommended Plan. 

 

56. The appellants will therefore deal with the question of breach and the question of 

remedy, and then turn to the question of whether a party who elects under s. 11.6.2 to propose 

modifications to a Recommended Plan rather than rejecting it is bound to that election. 

 

A.  Did the Court of Appeal Err in Ruling that the Breach of Chapter 11 Occurred at s. 

11.6.2? 

 

57. Under s. 11.6.1 the Commission delivers its Recommended Plan to Yukon and the 

First Nations. Each of them consults in respect of Non-Settlement Land and Settlement Land 

respectively and then chooses (under s. 11.6.2 in the case of Yukon) whether to approve, reject 

or propose modifications to the Recommended Plan. If Yukon approves the Recommended Plan, 

the process is at an end. The Recommended Plan becomes the approved plan. 

 

58. But if Yukon’s choice is to reject or to propose modifications to the Recommended 

Plan, s. 11.6.3 requires it either to provide the Commission with written reasons for rejection, or 

else to provide the proposed modifications with written reasons for the modifications.  

 

59. Under s. 11.6.3.1, the Commission then reconsiders the plan and makes a final 

recommendation for a land use plan, with written reasons. The appellants submit that this written 

                                                           
53 Trial Order, AR, Vol. I, Tab 1, pg. 2. 
54 Appeal Reasons at paras. 157-159, AR, Vol. I, Tab 4, pg. 141. 
55 Appeal Order, AR, Vol. I, Tab 3, pg. 96. 



[17] 
 

  

dialogue between Yukon and the Commission, launched by the particular choice made by Yukon 

at the outset (i.e., to reject or propose modifications), lies at the heart of the process. 

 

60. Importantly, and as discussed in more detail below, Yukon is under no duty or 

obligation to propose modifications under s. 11.6.2; it has complete discretion at this stage to 

approve or reject the Recommended Plan outright. But, the appellants submit, once Yukon 

chooses under s.11.6.2 neither to approve nor to reject, but instead to propose modifications to 

the Recommended Plan, it is bound by that decision and the process must proceed on that 

footing—its decision as to the Recommended Plan determines the choices available to it at the 

conclusion of the process. 

 

61. As set out above, Minister Rouble’s letter dated February 21, 2011 proposed five items 

that purported to be proposed modifications. 

 

62. Yukon’s items #3, #4 and #5 are indeed proposed modifications as contemplated by 

the process. Each dealt with a particular subject and was supported by written reasons. In 

advancing these modifications Yukon did what the SLC had done three days earlier on behalf of 

all Parties: it addressed the Recommended Plan directly and in detail.   

 

63. However, as both courts below agreed, Yukon’s so-called “Development and Access 

Modifications” (i.e., items #1 and #2) were not “proposed modifications” as contemplated by 

Chapter 11 at all.56 The Court of Appeal agreed with the trial judge’s statement that items #1 and 

#2 were merely “bald expressions of preference not sufficiently detailed to permit the 

Commission to respond in a meaningful way.”57  

 

64. Both of the courts below ruled that items #1 and #2 were not proposed modifications 

within the meaning of Chapter 11, because to do otherwise would be inconsistent with the 

purpose and scheme of that chapter. For example, the Court of Appeal observed: 

 

                                                           
56 Appeal Reasons at paras. 56, 113, 137, 148-150 and 177, AR, Vol. I, Tab 4, pgs. 113, 130, 135-136, 139 and 145-
146; Trial Reasons at para. 196, AR, Vol. I, Tab 2, pg. 81. 
57 Appeal Reasons at para. 56, AR, Vol. I, Tab 4, pg. 113; Trial Reasons at para. 196, AR, Vol. I, Tab 2, pg. 81. 
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[137] … These “modifications” [the Development and Access Modifications] were 
stated in very general terms; they lacked detail and specificity; and they were wholly 
conclusory, pointing to a general result rather than a detailed alternative plan. 
…. 
 
[149] Neither the Development and Access Modifications themselves nor the detailed 
Yukon response, which was attached to the Minister’s letter to the Commission of 21 
February 2011, offer anything that could be considered “reasonsˮ for the proposed 
modifications. Yukon’s modifications were put forward in such general terms as to lack 
such specificity that they were effectively not formulated or disclosed. One cannot offer 
intelligible reasons for modifications which are not even formulated or disclosed. The 
purpose of the UFA’s requirement for “written reasonsˮ to accompany the transmission 
of proposed modifications to the Commission is so that the Commission might properly 
exercise its duties under s. 11.6.3.1 to “reconsider the plan and make a final 
recommendation for a regional land use plan to Government, with written reasonsˮ. 
 
[150] The judge and the respondents spoke of Chapter 11 creating an opportunity for 
dialogue between the parties and the Commission and that is the intent here. Under s. 
11.6.3.1, armed with Yukon’s proposed modifications and its reasons therefor, the 
Commission is expected to intelligently reconsider the plan and make its final 
recommendation. But Yukon’s failure to properly exercise its power to propose 
modifications under s. 11.6.2 and s. 11.6.3 effectively prevented the Commission from 
reconsidering and responding ….58 

[Emphasis added.] 
 
65. This is the point in their reasoning at which the courts below parted company. The 

Court of Appeal rejected the trial judge’s finding that the breach occurred at the stage of s. 

11.6.3.2:  

 
[168] Second, the matter should be returned to the point of the breach. The trial judge 
found that to be at the stage of s. 11.6.3.2 when Yukon proposed a wholly new plan not 
based upon modifications it proposed at the stage of s. 11.6.2. I think that this is a 
selective view of matters. It seems to me that a more compelling argument can be made 
in support of the submission that the “breachˮ began when Yukon did not properly set out 
its detailed modifications at the stage of s. 11.6.2. That is the status quo ante, or state that 
existed before the breach, to which the “breachingˮ party should be returned to allow it to 
perform its duties appropriately.59 

[Emphasis added.] 
 

 

 

                                                           
58 Appeal Reasons at paras. 137 and 149-150, AR, Vol. I, Tab 4, pgs. 135-136 and 139. 
59 Appeal Reasons at para. 168, AR, Vol. I, Tab 4, pg. 143. 
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A.i.  The Court of Appeal’s Ruling that the Breach Began at s. 11.6.2 

 

  A.i.1.  No Evidentiary Support 

 

66. Bauman C.J. stated that during its “Consultation with any affected Yukon First 

Nation” at the s. 11.6.2 stage, Yukon is required to, among other things, provide “notice of a 

matter to be decided in sufficient form and detail to allow that party to prepare its views on the 

matter”.60  

 

67. Bauman C.J. then determined that the “matter to be decided” at the s. 11.6.2 stage here 

“was the extensive modifications to the Recommended Plan which Yukon eventually set out in 

Yukon’s Final Plan” [Emphasis added.].61 He went on: 

 
[144] Here, Yukon did not provide the First Nations and affected communities with an 
opportunity to prepare their views on Yukon’s proposed modifications. Even after 
Consultation, Yukon did not reveal the extent to which their proposals would ultimately 
diverge from the Recommended Plan. How could the individual bodies to be consulted 
“prepare its viewsˮ on a modification described by Yukon in these very general words: 
[citing from Minister Rouble’s February 21, 2011 letter]62 

[Emphasis added.] 
 
68. Bauman C.J.’s reason for concluding that the breach occurred at the s. 11.6.2 stage 

appears to be based upon the assumption that, during this stage in February 2011, Yukon already 

knew what its detailed modifications were going to be, but it failed to properly set them out, 

thereby “derailing” the process.  

 

69. With respect, the evidence contradicts this assumption. The s. 11.6.2 stage ended in 

February 2011, when Yukon proposed modifications to the Recommended Plan. The evidence is 

clear that Yukon did not even begin to develop “the extensive modifications to the 

Recommended Plan which Yukon eventually set out in Yukon’s Final Plan” until over a year 

                                                           
60 Appeal Reasons at paras. 141-142, AR, Vol. I, Tab 4, pg. 137. 
61 Appeal Reasons at para. 143, AR, Vol. I, Tab 4, pg. 137. 
62 Appeal Reasons at para. 144, AR, Vol. I, Tab 4, pg. 137. 
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later, in February 2012. This was when Yukon developed its “eight core principles that will be 

used to guide modifications and completion” of Yukon’s Final Plan.63   

 

70. At Yukon’s website for its consultations on the Peel Watershed Regional Land Use 

Plan, the following two “Frequently Asked Questions” are posed and followed by Yukon’s 

answers: 

 
Were the new land use designations and concepts developed with the affected First 
Nations? 
 
The ideas for the new land use designation and concept were developed during the 
Government of Yukon’s review of the Final Recommended Plan. 
 
… 
 
How do the Government of Yukon’s Eight Principles announced in February 2012 fit into 
this? 
 
The Government of Yukon’s Eight Principles were used to guide its review of the Final 
Recommended Plan along with the development of the new land use designation system 
and concepts.64 

 

71. There is simply no evidence that could support Bauman C.J.’s assumption that Yukon 

knew of its eventual modifications during the s. 11.6.2 stage. The only evidence as to what 

Yukon was thinking in 2011 is to be found in Minister Rouble’s letter and attached materials. It 

is to be noted that the trial judge did not make any findings that any intended development and 

access modifications were known to the Government but withheld from disclosure to the 

Commission during the s. 11.6.2 stage. Moreover, it was never asserted by the appellant First 

Nations that Yukon knew what it intended to do but withheld or failed to disclose everything it 

had in mind during this stage in the process.65  

 

                                                           
63 Appeal Reasons at para. 65, AR, Vol. I, Tab 4, pg. 116; Trial Reasons at paras. 86 and 111 (sub-paragraph 9), AR, 
Vol. I, Tab 2, pgs. 35-36 and 49; News Release, “Principles developed to complete Peel Plan”, February 14, 2012, 
AR, Vol. VIII, Tab 43, pg. 221. 
64 Appeal Reasons at para. 72, AR, Vol. I, Tab 4, pg. 118; Print-out from Peel Watershed Regional Land Use Plan 
Consultation website, undated, AR, Vol. IX, Tab 54, pgs. 19 and 20. 
65 See Amended Statement of Claim filed April 7, 2014, AR, Vol. I, Tab 5, pgs. 147-167. 
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72. Further, Bauman C.J.’s conclusion that the Development and Access Modifications 

were “effectively not formulated or disclosed” is altogether inconsistent with the notion that they 

were known to Yukon but that Yukon failed to bring them forward at the s. 11.6.2 stage.66 If they 

were unformulated, they could not have been known to Yukon; that is why they were 

undisclosed—because they did not exist.  

 

73. As such, Bauman C.J.’s reasoning for holding that the breach occurred at the s.11.6.2 

stage is not supported, and indeed contradicted by, the evidence, and is in error.     

 

  A.i.2.  The Ruling Confuses Rights with Obligations 

 

74. The appellants submit further that Bauman C.J. has confused treaty rights with treaty 

obligations in coming to his conclusion regarding the point at which the breach occurred. 

Bauman C.J. correctly refers to Yukon’s “right to propose modifications”.67 But in determining 

when the breach of Chapter 11 occurred, the issue is not one of rights but of obligations.  

 

75. The Government of Yukon had the obligation under s. 11.6.2 to respond to the 

recommendations of the Commission. It was required to approve, reject or propose modifications 

to the Recommended Plan. That obligation was fulfilled in this case. The Government of Yukon 

chose not to approve or reject the Recommended Plan. Instead, on February 21, 2011, Yukon 

proposed three modifications. It provided written reasons for those modifications. It had no 

further obligation at that stage of the process.  

 

76. Yukon had the right to offer more than three proposed modifications, but it was under 

no obligation or duty to do so, and it did not do so. In determining the extent to which it was 

going to exercise its right to propose modifications, Yukon committed no breach of an 

obligation. 

 

                                                           
66 Appeal Reasons at para. 149, AR, Vol. I, Tab 4, pg. 139. 
67 Appeal Reasons at paras. 138 and 162, AR, Vol. I, Tab 4, pgs. 136 and 142. 
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77. Put another way, at the close of the s. 11.6.2 stage, the appellants could not have 

brought an action to force Yukon to impose modifications in addition to items #3, #4 and #5—

because it simply had no duty to do so.  

 

 A.ii.  The Breach Occurred at s. 11.6.3.2 

 

78. The Final Recommended Plan was delivered on July 20, 2011.68 But on February 14, 

2012, Yukon announced that it had developed eight core principles “to guide modifications and 

completion of the plan.”69 Then, on September 14, 2012, Yukon made a presentation to the SLC 

at which it introduced its “Expanded Toolkit” with new land use designations, notably the 

RUWAs.70 

 

79. Yukon’s intention to breach Chapter 11 was made explicit on October 19, 2012. On 

that date Yukon wrote to the First Nations stating its “view that Chapter 11 does not limit the 

next round of consultation to the modifications that the Yukon government proposed pursuant to 

11.6.2.”71 This was the position argued below by Yukon—there was no limitation on its right to 

introduce new modifications.72 

 

80. The premier wrote the appellant First Nations on April 5, 2013, stating its “view that 

Chapter 11 […] does not fetter the prerogatives of either Yukon or the affected Yukon First 

Nations to approve, reject, or modify that part of the plan that applies to the land under their 

authority.”73 Yukon had now adopted the position that there were no limitations on its authority 

under s. 11.6.3.2. But this was long after Yukon’s February 2011 choice to propose 

modifications to, rather than reject, the Recommended Plan at the s. 11.6.2 stage. 

                                                           
68 Appeal Reasons at para. 58, AR, Vol. I, Tab 4, pgs. 113-114; Trial Reasons at para. 77, AR, Vol. I, Tab 2, pg. 31. 
69 Appeal Reasons at para. 65, AR, Vol. I, Tab 4, pg. 116; Trial Reasons at paras. 86 and 111 (sub-paragraph 9), AR, 
Vol. I, Tab 2, pgs. 35-36 and 49; News Release, “Principles developed to complete Peel Plan”, February 14, 2012, 
AR, Vol. VIII, Tab 43, pg. 221. 
70 Appeal Reasons at para. 68, AR, Vol. I, Tab 4, pg. 117; Trial Reasons at paras. 89-90 and 111 (sub-paragraph 11), 
AR, Vol. I, Tab 2, pgs. 37-38 and 49-50; Presentation materials for SLC, September 14, 2012, AR, Vol. VIII, Tab 
48, pgs. 231 et seq. 
71 Appeal Reasons at para. 70, AR, Vol. I, Tab 4, pg. 117; Trial Reasons at para. 92, AR, Vol. I, Tab 2, pgs. 38-39; 
Letter from Minister Brad Cathers et al. Chief Eddie Taylor et al., October 19, 2012, AR, Vol. IX, Tab 50, pg. 4. 
72 Appeal Reasons at para. 105, AR, Vol. I, Tab 4, pg. 127; Trial Reasons at para. 117, AR, Vol. I, Tab 2, pg. 53. 
73 Trial Reasons at para. 98, AR, Vol. I, Tab 2, pgs. 40-41; Letter from Premier Darrell Pasloski to Chief Taylor et 
al., April 5, 2013, AR, Vol. IX, Tab 63, pg. 59. 
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81. Veale J. therefore concluded: 

 
[198] The Government of Yukon did not simply implement its proposed modifications 
when it reviewed the Final Recommended Plan. It effectively usurped the planning 
process and the role of the Commission by developing eight new core principles and new 
land use designations that were never considered by the Commission. 
 
[199] The final Consultation diminished the planning process and the work of the 
Commission, when the Government of Yukon developed a different Plan based on 
greater access and resource extraction which it had not spelled out in sufficient detail to 
permit the Commission to address in its Final Recommended Plan.74 

 
82. As for its conduct in the s. 11.6.3.2 stage, Veale J. said: 
 

[217] … The process the Government has chosen, after seven years of collaboration, 
was a profound and marked departure from its previous approach. In my view, damage 
has been done to the process of reconciliation, but it is not by any means irreparable.75 

 
83. The appellants submit that Veale J. was correct. It was only when Yukon purported to 

consult about and then, on January 21, 2014, approve an entirely new plan, with modifications 

that had never been provided to the Commission, much less supported by written reasons, that 

the provisions of the Chapter were breached, the dialogue frustrated, and the honour of the 

Crown not upheld. This occurred at the s. 11.6.3.2 stage, which was the point at which Yukon 

derailed the process.  

 

A.iii.  Conclusion 

 

84. The appellants therefore submit that the Court of Appeal erred in determining that the 

breach of the Final Agreements occurred at the s. 11.6.2 stage. As held by the trial judge, the 

breach in this matter occurred at the s. 11.6.3.2 stage.  

 

 

 

                                                           
74 Trial Reasons at paras. 198-199, AR, Vol. I, Tab 2, pg. 81. 
75 Trial Reasons at para. 217, AR, Vol. I, Tab 2, pg. 88. 
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B.  Did the Court of Appeal Err by Remitting the Matter back to the Stage Provided for in 

s. 11.6.2, rather than to s. 11.6.3.2? 

 

 B.i.  The Restoring of the Status Quo Ante 

 

85. Both courts below held that the matter should be returned to the point of the breach, 

with Bauman C.J. stating that the status quo ante, or state that existed before the breach, should 

be restored.76 

 

86. Yukon fulfilled its obligations at the ss. 11.6.2 and 11.6.3 stages. Yukon’s obligations 

at these stages were to consult, to approve, reject or modify the Recommended Plan, and, once it 

determined to propose modifications, forward them to the Commission with written reasons. 

Yukon consulted on its three proposed modifications and provided written reasons for these three 

proposed modifications.  

 

87. The appellants therefore submit that to remit the matter to s. 11.6.2, as the Court of 

Appeal ordered, would mean repeating stages of the approval process already completed in 

accordance with the Final Agreements. Further, it would permit Yukon to introduce 

modifications that were not even formulated until well after the s. 11.6.2 stage was completed. In 

neither instance is this a return to the “state that existed before the breach”.   

  

B.ii.  Conduct of the Commission 

 

88. In determining that the appropriate remedy was to remit the matter to s. 11.6.2, 

Bauman C.J. took into account the conduct of the Commission. 

 

89. Bauman C.J., having upheld Veale J.’s view that Yukon’s proposed modifications did 

not qualify as such and the Commission’s view that it had no obligation to reconsider the plan in 

light of items #1 and #2,77 nonetheless went on: 

                                                           
76 Appeal Reasons at para. 168, AR, Vol. I, Tab 4, pgs. 143-144; Trial Reasons at paras. 213 and 216, AR, Vol. I, 
Tab 2, pgs. 86-87 and 88. 
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[152] I interject here to make two observations that will be relevant in the consideration 
of the remedy ordered by the judge. They center on the conduct of the Commission. 
 
[153] First, I would have expected the Commission to have gone back to Yukon to 
voice its concern about the lack of detail to Yukon’s proposed modifications. Instead, the 
Commission appears to have suffered in silence until it sent the Final Recommended Plan 
to the parties. In this regard, I note the Commission apparently did not take up Yukon’s 
offer of further elaboration set out in its letter of 21 February 2011: 
 

We understand that the Parties’ responses to the plan will require significant 
deliberation by the Commission in considering its work ahead. Modifying the plan 
will take time and resources, and we look forward to working with the Commission 
in developing a reasonable work plan, timeline, and associated budget for completion 
of a Final Plan. Our Technical Working Group (TWG) member should be contacted 
if the Commission wishes further elaboration on any part of the response or technical 
references therein. 

 
[154] Second, the Commission in its Letter of Transmittal suggested that for it to 
“adequately addressˮ Yukon’s very general critique, it would have to go “back to the 
drawing boardˮ and return to a much earlier stage in the planning process, a step for 
which there is no provision. 
 
[155] With respect, I do not understand this complaint as there is no legal impediment 
under the UFA and the Final Agreements so constraining the Commission. Indeed, the 
Commission did go “back to the drawing boardˮ after it received the responses to its 
initial Draft Plan of April 2009.78 

[Emphasis added.] 
 
90. Not only was no such criticism of the Commission’s conduct advanced below by 

counsel for Yukon, the appellants submit that the conduct of the Commission referred to is 

entirely irrelevant to the question of what remedy the appellants are entitled to as a result of 

Yukon’s breach of the Final Agreements and failure to fulfil the honour of the Crown. The 

appellants also say that, with respect, Bauman C.J.’s observations are unfair and unfounded. 

 

91. As for the Court of Appeal’s statement about the Commission having “suffered in 

silence”, this is altogether unfair. Mr. Rouble’s letter is dated February 21, 2011. The 

Commission delivered the Final Recommended Plan on July 22, 2011, and explained at some 

                                                                                                                                                                                           
77 Appeal Reasons at paras. 148-151, AR, Vol. I, Tab 4, pgs. 139-140. 
78 Appeal Reasons at paras. 152-155, AR, Vol. I, Tab 4, pg. 140. 
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length why it could not deal with items #1 and #2.79 It was instead Yukon that “suffered in 

silence” thereafter. Yukon did not seek an opportunity to clarify items #1 and #2 or to provide 

written reasons in support. Nor, as Veale J. pointed out, did Yukon seek a court’s 

interpretation.80 Instead, years later, it simply imposed a new land use plan of its own devising 

without following the process set out in the Final Agreements at all. 

 

92. The Court of Appeal was also critical of the Commission’s observation that for it to 

adequately address Yukon’s very general critique, it would have to “go ‘back to the drawing 

board’ and return to a much earlier stage in the planning process, a step for which there is no 

provision.”81 After demeaning this quite accurate statement by the Commission by referring to it 

as a “complaint”, Bauman C.J. said that “there is no legal impediment under the UFA and the 

Final Agreements so constraining the Commission” and “the Commission did go ‘back to the 

drawing board’ after it received the responses to its initial Draft Plan of April 2009”.82 

 

93. With respect, if the Commission had purported upon receipt of the Government’s s. 

11.6.3 response to “go back to the drawing board” to prepare a new Recommended Plan instead 

of proceeding under s. 11.6.3.1 to the preparation of a Final Recommended Plan, it would have 

acted contrary to the provisions of Chapter 11 and without jurisdiction. Any party could have 

commenced proceedings to seek an order enjoining it from doing so, and ordering it to proceed 

to prepare its final recommendations.  

 

94. Moreover, Bauman C.J.’s reference to the Commission’s April 2009 draft plan evinces 

a misunderstanding of the process. The preparation of this draft plan was prefatory to the actual 

land use plan approval process prescribed under s. 11.6.0.83  It was put together by the 

Commission in advance of producing its Recommended Plan, in an attempt to see if all parties 

                                                           
79 Appeal Reasons at paras. 58-60, AR, Vol. I, Tab 4, pgs. 113-115; Trial Reasons at paras. 77-79, AR, Vol. I, Tab 2, 
pgs. 31-33; Final Recommended Plan, AR, Vol. VIII, Tab 38, pg. 13. 
80 Trial Reasons at para. 219, AR, Vol. I, Tab 2, pgs. 88-89. 
81 Appeal Reasons at para. 154, AR, Vol. I, Tab 4, pg. 140. 
82 Appeal Reasons at para. 155, AR, Vol. I, Tab 4, pg. 140. 
83 Appeal Reasons at paras. 40-42, AR, Vol. I, Tab 4, pg. 108; Trial Reasons at paras. 53-54, AR, Vol. I, Tab 2, pgs. 
20-22; Recommended Plan, AR, Vol. VI, Tab 19, pgs. 8-9. 
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could come to an agreement. They could not. So the Commission carried on with preparation of 

the Recommended Plan.84 It was this step that launched the process.   

 

 B.iii.  Remedial Discretion 

 

95. Alternatively, the Court of Appeal erred by failing to show proper deference to the 

trial judge’s exercise of remedial discretion in remitting the matter to the s. 11.6.3.2 stage. This 

Court has held that a reviewing court should only interfere with a trial judge’s exercise of 

discretion if there has been an error of law or principle—it is not enough that the reviewing court 

would have exercised the discretion differently.85 Here, however, Bauman C.J. determined Veale 

J.’s choice of remedy was not entitled to deference,86 and therefore interfered despite merely 

determining “that a more compelling argument [could] be made” that the breach occurred at the 

s. 11.6.2 stage.87   

 

 B.iv.  Conclusion 

 

96. For the reasons set out above, the appellants submit the Court of Appeal erred in 

remitting the matter to the s. 11.6.2 stage, and the judgment of the trial judge, remitting the 

matter to the s. 11.6.3.2 stage, should therefore be restored. 

  

                                                           
84 Ibid. 
85 Doucet-Boudreau v. Nova Scotia (Minister of Education), 2003 SCC 62, [2003] 3 S.C.R. 3, at para. 87; Strickland 
v. Canada (Attorney General), 2015 SCC 37, [2015] 2 S.C.R. 713, at para. 39. 
86 Appeal Reasons at para. 112, AR, Vol. I, Tab 4, pg. 130. 
87 Appeal Reasons at para. 168, AR, Vol. I, Tab 4, pg. 143. 
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C.  Did the Court of Appeal Err by Ruling that the Government of Yukon could Reject the 

Final Recommended Plan? 

 

 C.i.  Thwarting the Process with New Modifications 

 

97. Regardless of whether the matter is remitted to the s. 11.6.2 stage as held by the Court 

of Appeal, or to the s.11.6.3.2 stage as held by the trial judge and urged by the appellants, what 

options does Yukon have at the conclusion of the s. 11.6.3.2 stage, which provides that the 

Government can approve, reject or modify the Final Recommended Plan? 

 

98. The appellants submit that once Yukon has exercised its right to propose certain 

modifications, and not others, it must be bound to that choice in order for the process to unfold in 

accordance with its purpose and intent.  

 

99. As noted above, both courts below held that Yukon’s proposed Development and 

Access modifications did not qualify as modifications. However, counsel for Yukon argued 

below that even if Yukon’s items #1 and #2 did not qualify as “proposed modifications”, Yukon 

could nevertheless, even after the exchange of written reasons, introduce new modifications. 

 

100. At paragraph 163 of his reasons, Veale J. held that Yukon’s modifications under 

s.11.6.3.2 must be “based upon” the proposed modifications it advanced at s.11.6.2.88 Bauman 

C.J. quoted with approval from Veale J.’s reasons: 

 
… If this were not so, at the final Step 6, the Government could thwart the process 
entirely by imposing new modifications that the Commission has not been able to 
address. In particular, it is not appropriate at Step 6 to introduce new concepts and 
modifications that effectively bypass the Commission’s consideration.89 

[Emphasis added.] 
 
101. Bauman C.J. “agree[d] with this observation” and continued: 
 

                                                           
88 Trial Reasons at para. 163, AR, Vol. I, Tab 2, pg. 70. 
89 Ibid. cited in Appeal Reasons at para. 160, AR, Vol. I, Tab 4, pgs. 141-142. 
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[161] … Respecting the Commission’s role in the development of the Regional Land 
Use Plan reflects an interpretation which gives life to the promise in the UFA and the 
Final Agreements of meaningful participation for affected First Nations in the 
management of public resources. This is the iterative process which both sides agreed on. 
It rationalizes the dialogue between the parties and the Commission contemplated by s. 
11.6.0 and the Approval Process for Land Use Plans. It allows the Commission to 
perform its ultimate function under that process to “developˮ a final recommendation for 
a regional land use plan for the Peel Watershed.90 

[Emphasis added.] 
 
102. Veale J. took the logical next step in reasoning. Having determined that Yukon could 

not introduce new modifications after the exchange of written reasons and after having been 

provided with a Final Recommended Plan, could it nevertheless thwart the process by electing at 

s. 11.6.3.2 to reject the Final Recommended Plan in its entirety? Veale J. said no:  

 
[164] Finally, the word “reject” in s. 11.6.3.2 does not permit a rejection of the Final 
Recommended Plan in its entirety when Government has chosen the modification process 
which necessarily indicates approval of the essential character of the Final Recommended 
Plan.91 

 
103. But Bauman C.J. disagreed, ruling that even though Yukon could not introduce new 

modifications at the conclusion of the process, it could nonetheless reject the entire Final 

Recommended Plan: 

 
[159] In my view, there is nothing in the UFA and the Final Agreements constraining 
the right of Yukon (or the First Nations under their mirroring provisions) to reject the 
Commission’s final recommendations. This right is necessary since the Commission in its 
reconsideration under s. 11.6.3.1 might put forward a final recommendation which on the 
whole is objectionable to Yukon. This may arise because of new changes to the plan 
which Yukon had not previously considered. Such a right is also consistent with the 
notion that the entire planning process begins, as I earlier discussed, with the voluntary 
agreement of the parties. Neither party is entitled to a regional land use plan as of right.92  

 

104. With respect, this ruling is wholly inconsistent with Bauman C.J.’s agreement with 

paragraph 163 of Veale J.’s reasons. If upheld, it means that the parties can go through the years 

of study, expense, consultation, and compromise that the creation of a regional land use plan 

entails, in particular the years of effort and expense after the parties do not reject the 

                                                           
90 Appeal Reasons at para. 161, AR, Vol. I, Tab 4, pg. 142. 
91 Trial Reasons at para. 164, AR, Vol. I, Tab 2, pg. 70. 
92 Appeal Reasons at para. 159, AR, Vol. I, Tab 4, pg. 141. 
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Recommended Plan but instead propose modifications, only to have the entire effort go for 

naught because a party decides at the end of the day to reject the entire Final Recommended 

Plan.  

 

105. Moreover, written reasons are not required under s. 11.6.3.2. When Yukon responds to 

the Recommended Plan, it is required to provide written reasons if it chooses either to reject or 

propose modifications. However, no such requirement exists under s. 11.6.3.2. The outcome, if 

the Court of Appeal is upheld, is that Yukon can reject the Final Recommended Plan under s. 

11.6.3.2 without giving any written reasons whatsoever. If it had earlier elected under s. 11.6.2 to 

reject the Recommended Plan, it would have had to give written reasons. But if it retains in its 

hip pocket an ultimate right to reject the Final Recommended Plan, it can avoid giving any 

reasons at all. This cannot be what was intended by the parties to the UFA and the Final 

Agreements. 

 

106. The appellants submit that this outcome would be an even more egregious thwarting of 

the process than the introduction of new modifications at the end of the process, which the Court 

of Appeal properly rejected. 

 

107. Section 11.6.3.2 provides three choices after the appropriate consultation has finished: 

Yukon can “approve, reject or modify that part of the plan recommended under 11.6.3.1 applying 

on Non-Settlement Land”. The Court of Appeal read this language literally and in isolation from 

the rest of Chapter 11.  

 

108. The appellants submit that this is unsound. As set out more fully below, both ordinary 

principles of statutory interpretation, and more especially the principles governing interpretation 

of constitutional instruments generally and obligations to Aboriginal peoples in particular require 

a generous and purposive approach. Each provision must be read as a part of the entire scheme 

and interpreted in a way that avoids inconsistencies, achieves the appropriate objectives, and is 

consistent with the honour of the Crown.  
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C.ii.  Principles of Interpretation 

 

109. The appellants invoke the modern principle of statutory interpretation, articulated by 

this Court in Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at paragraph 21, quoting E.A. 

Driedger, Construction of Statutes (2nd ed. 1983), at p. 87: 

 
Today there is only one principle or approach, namely, the words of an Act are to be read 
in their entire context and in their grammatical and ordinary sense harmoniously with the 
scheme of the Act, the object of the Act, and the intention of Parliament.93 

 
110. Further, the appellants rely on section 12 of the Interpretation Act, R.S.C. 1985, c. I-

21, which applies to the interpretation of the Final Agreements pursuant to s. 2.6.6 thereof.94 

Section 12 of the Interpretation Act provides: 

 
Every enactment is deemed remedial, and shall be given such fair, large and liberal 
construction and interpretation as best ensures the attainment of its objects. 

 

111. The words of s. 11.6.3.2 must therefore be read in a way that is consistent with the 

scheme of the Final Agreements and the intention of the parties. The appellants submit that when 

read in such a way here, where Yukon elected to propose modifications and not to reject the 

Recommended Plan, the process thereafter had to proceed on a consideration of Yukon’s 

proposed modifications. Rejection of the entire plan was no longer an option. 

 

112. The appellants here also rely on the analysis of the trial judge regarding the 

interpretation of treaties. Veale J. points out that “the words of Chief Justice McLachlin in 

[Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511] and 

[Manitoba Métis Federation Inc. v. Canada (Attorney General), 2013 SCC 14, [2013] 1 S.C.R. 

623] as well as those of Binnie J. in Little Salmon/Carmacks … stress the importance of 

interpreting land claims agreements in a manner that furthers the objective of reconciliation”.95  

He then continues: 

                                                           
93 Elmer A. Driedger, Construction of Statutes, 2nd ed. Toronto: Butterworths, 1983, p. 87, quoted in Rizzo & Rizzo 
Shoes Ltd. (Re) at para. 21. 
94 UFA, AR, Vol. II, Tab 10, pg. 33. 
95 Trial Reasons at para. 145, AR, Vol. I, Tab 2, pg. 65, referring to Manitoba Métis at paras. 66, 74-77; Haida 
Nation at paras. 17 and 19; and Little Salmon at paras. 10, 12, 33, 42, 48, and 127. 
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[145] … Treaties are as much about building relationships as they are about the 
settlement of past grievances. They are to be interpreted in a manner that upholds the 
honour of the Crown. Both parties agree that they must be given a large and liberal 
interpretation consistent with the objectives of the treaty. But to be consistent with the 
Manitoba Métis judgment, the interpretation must also be in a generous manner 
consistent with the intended purpose of the Final Agreements to further reconciliation and 
give meaning and substance to the collaborative and consultative nature of the s. 11.6.0 
land use planning process.  
 
…  
 
[149] In my view, the essence of treaty interpretation is set out in the previously quoted 
statement in the Little Salmon/Carmacks case at para. 138: 
 

These interpretive provisions establish, inter alia, a principle of equality between the 
parties (s. 2.6.3) and a principle of contextual interpretation based on the general 
scheme of the provisions, divisions and chapters and of the treaty as a whole in 
accordance with its systematic nature (2.6.1)… 

 
[150]     Or, as stated in the Manitoba Métis case, an honourable interpretation of a 
constitutional obligation cannot be a legalistic one that divorces the words from their 
purpose.96 

[Emphasis added.] 
 
113. Applying these principles to s. 11.6.3.2, the trial judge concludes: 
 

[164] Finally, the word “reject” in s. 11.6.3.2 does not permit a rejection of the Final 
Recommended Plan in its entirety when Government has chosen the modification process 
which necessarily indicates approval of the essential character of the Final Recommended 
Plan. 
 
[165]  The Government of Yukon and Yukon First Nations must respect the process and 
purpose of the land use planning process set out in s. 11.6.0 and interpret Chapter 11 of 
the First Nations Final Agreements in a purposive manner to achieve the objectives set 
out in s. 11.1.0. The final step in the planning process in s. 11.6.3.2 cannot be severed 
from the previous steps in the process, from Chapter 11 or, indeed, from the Final 
Agreement as a whole. They are all linked. 
 
[166] In my view, the “approve, reject or propose modifications” in s. 11.6.2 and the s. 
11.6.3 requirement of “written reasons” for modifications or rejection is fundamental to 
the dialogue or exchange of views in the land use planning process. It informs the next 

                                                           
96 Trial Reasons at paras. 145 and 149-150, AR, Vol. I, Tab 2, pgs. 65 and 66, quoting from Little Salmon at para. 
138, and referring to Manitoba Métis at para. 77. 
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step in the process, i.e. the final recommended plan. It is also fundamental to the 
interpretation of “approve, reject or modify” in s. 11.6.3.2.97 

[Emphasis added.] 
 
114. Read as whole, the scheme is not only fair, it makes practical, functional sense. At 

each stage the process is progressively defined as the various players consult, recommend, 

propose and make decisions, thereby leading to an outcome which reflects, as much as possible, 

the preferences of the parties and the considered decisions that they made along the way. This is 

the antithesis of enabling one party, after all of the relevant parties have gone through the 

complete process, to repudiate its previous choices and to reject the entire set of final 

recommendations, leaving no regional land use plan at all.  

 

 C.iii.  Objective of Participation in the Management of Resources 

 

115. Binnie J. pointed out, in Little Salmon at paragraph 9, that under the Yukon treaties, 

the Yukon First Nations surrendered their Aboriginal rights in almost 484,000 square kilometres, 

in exchange for defined treaty rights, including the “participation in the management of public 

resources” [Emphasis added.]. 

 

116. In Constitutional Law of Canada (5th ed. Supp.), at pp. 28-35, Professor Hogg writes 

that modern treaties, including the Final Agreements with Yukon First Nations: 

 
… constitute sophisticated codes with respect to such matters as development, land use 
planning, water management, fish and wildlife harvesting, forestry and mining. These 
codes assure a continuing role for the aboriginal people in the management of the 
resources of the entire region covered by the agreement, not just their own settlement 
land.98 

[Emphasis added.] 
 
117. Ongoing participation in land use planning and in the management of resources are 

important objectives of the Final Agreements. 

 

                                                           
97 Trial Reasons at paras. 164-166, AR, Vol. I, Tab 2, pgs. 70-71. 
98 Peter W. Hogg, Constitutional Law of Canada, 5th ed. Supp. Toronto: Carswell, 2007 (updated 2011, release 1), 
pp. 28-35. 
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118. The appellants submit that a reading of s. 11.6.3.2 which provides Yukon with 

untrammelled authority to reject a Final Recommended Plan in its entirety, when it had chosen to 

propose modifications to the Recommended Plan at the earlier stage, effectively removes any 

notion of a continuing role for First Nations in the management of the resources of the “entire 

region”—it is not, therefore, an interpretation which ensures the attainment of the Final 

Agreements’ clear objectives. 

 

C.iv.  The Third Choice 

 

119. When the Commission delivers its Recommended Plan, Yukon has a choice. If it 

decides to approve the plan, the matter is at an end. If it decides to reject the Recommended Plan, 

and to provide written reasons for that rejection, it can then await the Commission’s Final 

Recommended Plan, and then, following consultation, reject the entire Final Recommended 

Plan. 

 

120. But there must be a difference in the effect of rejecting the Recommended Plan and 

choosing not to reject it but instead to propose modifications. The latter must logically be taken, 

as the trial judge ruled, to be approval of the portions of the Recommended Plan for which 

modifications were not proposed.99  

 

121. If the Government of Yukon can now reject the entire Final Recommended Plan, the 

whole scheme is confounded. 

 
122. Veale J. emphasized the importance of the “third choice” as follows: 
 

[179] Finally, the land use planning process in s. 11.6.0 introduces a significant third 
choice of proposing modifications in addition to accepting or rejecting. It is the proposed 
modifications and ability to modify that are central to the case at bar. The ability to 
modify introduces a degree of flexibility or partial approval which makes sense given the 
complexity of the plan being generated.100 

[Emphasis added.] 
 

                                                           
99 Trial Reasons at paras. 141 and 164, AR, Vol. I, Tab 2, pgs. 64 and 70. 
100 Trial Reasons at para. 179, AR, Vol. I, Tab 2, pgs. 75-76. 
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123. As Veale J. said, the parties are not confined to “yes” or “no.” The Government’s 

choice is not limited to approval or rejection of the Recommended Plan—it can propose 

modifications to avoid these two conflicting choices. But that third choice commits the parties 

and the process to a quite distinct and separate route; it defines the scope and content of the 

exchange of written reasons with the Commission and of the final consultation and approval.  If 

the Court of Appeal’s ruling is upheld, the third choice will be rendered nugatory. This would 

wholly undermine the process of dialogue, consultation, and reconciliation that the Parties 

achieved in the Final Agreements. 

 

C.v.  The Court of Appeal’s Reasons Supporting their Interpretation 

 

124. The Court of Appeal did advance a number of reasons for its conclusion that Yukon 

could proceed to the end of the process, and then reject the entire effort. Bauman C.J. wrote: 

 
[113] … I do not accept the judge’s view that the proposal of modifications under s. 
11.6.2 implicitly means that Yukon has approved the other parts of the recommended 
plan such that it has in effect lost its right to “rejectˮ the Final Recommended Plan under 
s. 11.6.3.2.101 

 
125. But, with respect, if Yukon has not approved the other parts of the Recommended Plan 

by choosing to propose modifications, then what has it done? Clearly it has not rejected them. If 

it had, it would have done so by rejecting the Recommended Plan, as it was entitled to do, 

instead of merely proposing modifications. 

 

126. Then, at paragraph 159, quoted above, Bauman C.J. listed his further two reasons for 

ruling that a party can proceed through the entire process, only to reject the final 

recommendations in their entirety. Those two reasons are: 

 
a. Because establishing a Commission and entering the land use plan approval process is 
not mandatory, but rather consensual, the Government of Yukon must therefore retain the 
right to reject the plan in its entirety at the stage of s. 11.6.3.2.  
 

                                                           
101 Appeal Reasons at para. 113, AR, Vol. I, Tab 4, pg. 130. 
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b. The Commission in its reconsideration under s. 11.6.3.1 might put forward a final 
recommendation which on the whole is objectionable to Yukon. This may arise because 
of new changes to the plan which Yukon had not previously considered.102  

 
127. With respect, the first reason is a non sequitur, while the second misapprehends the 

respective powers of the Commission and the Government (and First Nations). 

 

128. The entire process leading to the land use planning process was consensual. Yukon 

agreed to the UFA, then agreed to each of the Final Agreements with the appellant First Nations, 

which incorporate Chapter 11, then agreed to establish a land use planning commission for the 

Peel Watershed. This does not mean that a party can ignore or avoid the consequences of 

decisions that it made along the way. 

 

129. When it agreed to establish the Commission, the Government of Yukon agreed to the 

application of the procedure set out in Chapter 11, and therefore to be bound by it. If it wished to 

avoid being bound by any part of the Recommended Plan, it could have opted to reject it at the 

outset under s. 11.6.2. Undertaking a process that is consensual does not mean that the parties are 

not bound to follow the steps to which they have consented. 

 

130. The second reason offered as to why Yukon should be able to reject the entire Final 

Recommended Plan is because a commission “might put forward a final recommendation which 

on the whole is objectionable to Yukon … [which] may arise because of new changes to the plan 

which Yukon had not previously considered.”103 But here the Court of Appeal has 

misunderstood and misconstrued the role of the Commission. Under s. 11.6.3.1, the Commission 

must reconsider its Recommended Plan based on either the rejection (which did not occur here) 

or the proposed modifications and written reasons forwarded by the Government of Yukon. 

Indeed, as Bauman C.J. said: 

 
[150] … Under s. 11.6.3.1, armed with Yukon’s proposed modifications and its reasons 
therefor, the Commission is expected to intelligently reconsider the plan and make its 
final recommendation ….104  

                                                           
102 Appeal Reasons at para. 159, AR, Vol. I, Tab 4, pg. 141. 
103 Appeal Reasons at para. 159, AR, Vol. I, Tab 4, pg. 141. 
104 Appeal Reasons at para. 150, AR, Vol. I, Tab 4, pg. 139. 
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131. The Commission might in its written reasons say that it was not prepared to accept 

Yukon’s proposed modifications, in whole or in part. Or it could recommend a variation of the 

proposed modifications that was unacceptable to Yukon. But Yukon would still have complete 

authority, after final consultation, to modify the Final Recommended Plan to read as it had 

earlier proposed, if the Commission were to exceed its mandate and propose “new changes to the 

plan which Yukon had not previously considered.” 

 

132. The appellants and the trial judge say no more than that the Government must not 

reject at the final stage, under s. 11.6.3.2, those elements of the plan that it could have, but did 

not reject earlier under s. 11.6.2. In the unlikely event that a commission were to run amok and, 

on some sort of a frolic of its own, respond to the proposed modifications by including new 

changes, not included in the Recommended Plan, which Yukon (or an affected Yukon First 

Nation or Yukon community) had not previously considered (or been consulted about), of course 

those changes could and should not be approved. But that does not require the ability to reject the 

matters that had already been considered and not rejected under s. 11.6.2. 

 

133. The Court of Appeal itself states that the outcome of Yukon being able to reject a 

Final Recommended Plan in these circumstances would not be in the public interest: 

 
[130] If Yukon were to reject a Final Recommended Plan then there would be no land 
use plan for that particular region. Yukon would then have responsibility for the Non-
Settlement Lands without the guidance or certainty of a regional plan. Such an outcome 
is not in the best interests of any of the parties.105 

 

134. The appellants agree. 

 

GENERAL CONCLUSION 

 

135. In Little Salmon at paragraph 10, Binnie J. points out how modern treaties, such as the 

UFA and Final Agreements, further the objectives of reconciliation:  

 
                                                           
105 Appeal Reasons at para. 130, AR, Vol. I, Tab 4, pg. 135. 
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[10] The reconciliation of Aboriginal and non-Aboriginal Canadians in a mutually 
respectful long-term relationship is the grand purpose of s. 35 of the Constitution Act, 
1982. The modern treaties, including those at issue here, attempt to further the objective 
of reconciliation not only by addressing grievances over the land claims but by creating 
the legal basis to foster a positive long-term relationship between Aboriginal and non-
Aboriginal communities. Thoughtful administration of the treaty will help manage, even 
if it fails to eliminate, some of the misunderstandings and grievances that have 
characterized the past. Still, as the facts of this case show, the treaty will not accomplish 
its purpose if it is interpreted by territorial officials in an ungenerous manner or as if it 
were an everyday commercial contract. The treaty is as much about building relationships 
as it is about the settlement of ancient grievances. The future is more important than the 
past. A canoeist who hopes to make progress faces forwards, not backwards. 

 
136. The appellants submit that, in order for the “grand purposes” of reconciliation to be 

achieved, it is essential that the participants in treaty-mandated processes have faith in the 

integrity of those processes, and reason to believe that it is worthwhile to participate in them, 

actively and in good faith. Otherwise reconciliation will not be achieved, and the hard fought for 

relationships will inevitably deteriorate. 

 

137. As repeated above, both the trial judge and the Court of Appeal ruled that the 

Government of Yukon breached its obligations under the Final Agreements. The Court of 

Appeal, however, disagreed with respect to the point of the breach and appropriate remedy. For 

the reasons set out herein, the appellants say that both the Court of Appeal’s choice of remedy 

and the underlying interpretation of the UFA are inconsistent with the approach to be taken to 

modern treaties adopted by this Court and to the underlying purpose of the land use planning 

provisions. 

 

138. The UFA contemplates that regional land use planning commissions may be 

established in every region of Yukon. The process will likely extend over several decades. The 

Court of Appeal’s interpretation will stand as the template for subsequent land use planning 

throughout Yukon if it is not set aside. 

 

139. The appellants submit that, if allowed to stand, the reasoning of the Court of Appeal 

will inevitably undermine the careful balance between the respective roles in future decision-

making of non-Aboriginal Governments and Aboriginal peoples that has been so assiduously 
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negotiated and set out not only in the Final Agreements, but in similar modern treaties across 

Canada. 

 

 

PART IV – SUBMISSION ON COSTS 

 

140. The appellants seek their costs of this appeal, including the costs of the application for 

leave to appeal. 

 

 

PART V – STATEMENT ON ORDERS SOUGHT  

 

141. The appellants respectfully request that this Honourable Court allow the appeal, set 

aside the judgment of the Court of Appeal of Yukon, and restore the judgment of the trial judge, 

with costs as sought in Part IV herein. 

 
 
ALL OF WHICH IS RESPECTFULLY SUBMITTED this ____ day of October, 2016. 

 
 

          ALDRIDGE + ROSLING 
 

 
 

Per:_________________________________________ 
Thomas R. Berger, Q.C. 
James R. Aldridge, Q.C. 
Margaret D. Rosling 
Micah S. Clark 
Solicitors for the Appellants 
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PART VII – STATUTORY PROVISIONS  
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