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FACTUM OF THE INTERVENER, COUNCIL OF YUKON FIRST NATIONS 

PART I – OVERVIEW 

1. This appeal concerns the interpretation of collaborative processes mandated by modern 

treaties between Aboriginal peoples and the Crown. Through this appeal, this Court is able to 

affirm the legitimacy of such collaborative processes, recognizing the vital role they play on the 

path to reconciliation in the Yukon. This appeal also gives this Court the opportunity to provide 

guidance regarding duties that flow from the honour of the Crown in the context of collaborative 

processes mandated by modern treaties. 

2. The modern treaties at issue in this appeal are three land claims agreements (the “Final 

Agreements”) each negotiated between the First Nations, the Government of the Yukon and the 

Government of Canada (collectively with the Government of the Yukon, the “Crown”).

3. The Final Agreements—and indeed all eleven land claims agreements negotiated between 

Yukon First Nations and the Crown (collectively, the “Yukon Final Agreements”)—incorporate 

the terms of the 1993 Umbrella Final Agreement (the “UFA”) entered into between the Council 

for Yukon Indians (predecessor to the intervener, the Council of Yukon First Nations (“CYFN”)) 

and the Crown. The Yukon Final Agreements contain all of the text of the UFA, with the addition 

of specific provisions which apply to individual First Nations. This Court’s reasoning will thus 

have far-reaching impact, not only on the parties to this appeal, but on all Yukon First Nations 

who have entered into Yukon Final Agreements, and indeed on all First Nations who have entered 

into modern land claims agreements.

4. This dispute centers around the conduct of the Crown in the context of the collaborative 

process provided for in Chapter 11 of the Final Agreements, which requires the parties to engage 

in an ongoing dialogue and cooperation with respect to land use planning (the “Chapter 11 

Process”). All Yukon Final Agreements and the UFA contain a similar Chapter 11 Process. 

5. There is no question the Crown failed to fulfill its obligations under the Chapter 11 Process, 

and thus breached the Final Agreements. Instead, this dispute centres on when the Crown’s breach 

occurred and what stage of the Chapter 11 Process the matter should be remitted to: the earlier 

stage of 11.6.2 or the later stage of 11.6.3.2. 
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6. CYFN makes no submissions on the question of when the Crown breached the Final 

Agreements. Rather, CYFN submits that, no matter when the Crown’s breach occurred, the 

appropriate remedy in this appeal is to remit this matter back to the s. 11.6.3.2 stage of the Chapter 

11 Process; this is the remedy that best respects and legitimizes the collaborative processes set out 

in the Final Agreements and thus furthers the goal of reconciliation.

7. CYFN further submits that this Court should provide guidance regarding the content of the 

Crown’s obligations in the context of a collaborative process mandated by a modern treaty, 

particularly where the Crown is afforded a right to reject within that collaborative process. 

PART II –POSITION ON THE APPELLANTS’ QUESTIONS 

8. CYFN takes the position that the Court of Appeal of the Yukon (the “Court of Appeal”) 

erred by remitting this matter to the 11.6.2 stage of the Chapter 11 Process, and by failing to make 

an express determination on the Crown’s right to reject in the Final Agreements, pursuant to s. 

11.6.3.2 of the Final Agreements. 

PART III – STATEMENT OF ARGUMENT 

A. Remitting to the latest stage of the Chapter 11 Process will further reconciliation  

9. CYFN submits that the Court of Appeal erred in remitting this matter to the 11.6.2 stage 

of the Chapter 11 Process, and that the appropriate remedy in this case—no matter when the 

Crown’s breach occurred (or began to occur)—is to remit the matter to the 11.6.3.2 stage of the 

Chapter 11 Process. This is the remedy that best respects and legitimizes the Chapter 11 Process 

and furthers the goal of reconciliation. 

10. Affirming the legitimacy of collaborative processes in modern treaties promotes 

reconciliation by engendering trust in, and respect for, the mechanisms for cooperation between 

Aboriginal peoples and the Crown established by modern treaties. This is best accomplished by 

remitting this matter to the latest point in the Chapter 11 Process, which reflects the result of years 

of collaboration, before the Crown unilaterally imposed a land use plan of its own design. 

11. If the Court of Appeal’s remedy stands, and the Crown is permitted to effectively re-do the 

Chapter 11 Process from the earlier 11.6.2 stage, the legitimacy of all collaborative processes in 

the Final Agreements will be called into question, thus undermining the reconciliation process.  
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12. This Court has found that “[t]he ultimate purpose of the honour of the Crown is the 

reconciliation of pre-existing Aboriginal societies with the assertion of Crown sovereignty.”1

13. This Court has also recognized that modern treaties, like the Yukon Final Agreements, 

“attempt to further the objective of reconciliation not only by addressing grievances over the land 

claims but by creating the legal basis to foster a positive long-term relationship between Aboriginal 

and non-Aboriginal communities.”2

14. Modern treaties represent a major step towards reconciliation, but they are not the final 

step. Modern treaties do not simply provide an ultimate resolution to questions relating to 

Aboriginal rights and territories; rather, modern treaties set the foundation for an ongoing dialogue 

between Aboriginal peoples and the Crown. As this Court has noted, a modern treaty is “as much 

about building relationships as it is about the settlement of ancient grievances.”3 The Final 

Agreements codify this relationship between the Crown and Yukon First Nations through a scheme 

of collaborative processes—including the Chapter 11 Process—relating to the shared management 

of land and resources within traditional territories.  

15. In executing the Final Agreements and the UFA, Aboriginal peoples retained only a small 

portion of their traditional territories, but secured a guaranteed voice in the management of land 

and resources throughout their traditional territories. In the Final Agreements and the UFA, 

Aboriginal peoples gained a solemn commitment from the Crown to meaningfully engage Yukon 

First Nations in decision-making and policy development relating to land and resources throughout 

their traditional territories. This is realized through substantive participation by Aboriginal peoples 

in the collaborative processes constituted under the Final Agreements, such as the Chapter 11 

Process. 

16. The Chapter 11 Process is only one example of the cooperation mandated by the Final 

Agreements. Chapters 8, 12, 13, 14, 16 and 26 of the Final Agreements (and the UFA and all 

Yukon Final Agreements) each mandate collaborative processes between the Crown and First 

1 Manitoba Métis Federation Inc. v. Canada (Attorney General), 2013 SCC 14, [2013] 1 S.C.R. 
623 at para. 66 [Manitoba Metis] (Appellants’ Book of Authorities ("Appellants’ BOA"), Tab 4) 

2 Beckman v. Little Salmon/Carmacks, 2010 SCC 53, [2010] S.C.R. 103 at para. 10  [Little 
Salmon] (Appellants’ BOA, Tab 1) 

3 Id. at para. 10 (Appellants’ BOA, Tab 1) 
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Nations, and provide for the establishment of various boards, commissions and councils to provide 

expertise and guidance relating to the management of land and resources (collectively referred to 

as the “Boards, Commissions and Councils”).4

17. The memberships of the Boards, Commissions and Councils are intended to represent the 

spectrum of interests of the Yukon people, including its Aboriginal peoples; indeed, one of the key 

objectives of Chapter 11 of the Final Agreements is to "utilize the knowledge and experience of 

Yukon Indian People in order to achieve effective land use planning."5 The members of the Boards, 

Commissions and Councils are nominated—generally on a 50/50 basis—by the Crown and First 

Nations, reflecting the unique government to government relationship between Yukon First 

Nations and the Crown. These Boards, Commissions and Councils have been recognized by this 

Court as representing “important institutions of self-government and authorities.”6

18. The Final Agreements and the UFA require the parties to continuously engage in a 

collaborative dialogue with respect to the use of land and resources, through the Boards, 

Commissions and Councils. This dialogue guarantees Yukon First Nations a meaningful role in 

decision-making regarding the management of Yukon lands and resources throughout their 

traditional territories. This was a key part of the bargain made in entering into the Final Agreements 

4 The UFA and Yukon Final Agreements (including the Final Agreements at issue in this appeal) 

establish the following collaborative Boards, Commissions and Councils: the Yukon Surface 

Rights Board (s. 8); the Yukon Land Use Planning Council (s. 11.3); the Regional Land Use 

Planning Commissions (s. 11.4); the Yukon Development Assessment Board (s. 12.7.5); the 

Yukon Heritage Resources Board (s. 13.5.1); the Yukon Geographical Place Names Board (s. 

13.11.1); the Yukon Water Board (s. 14.4.1); the Renewable Resources Councils (s. 16.6 and s. 

17.4); the Fish and Wildlife Management Board (s. 16.7); and the Dispute Resolution Board (s. 

26.5). See e.g. Umbrella Final Agreement, signed May 29, 1993 [Umbrella Final Agreement] 

(Appellants’ Record, Volume II, Tab 10) 

5 Umbrella Final Agreement at s. 11.1.4 (Appellants’ Record, Volume II, Tab 10). Like all terms 

of the Umbrella Final Agreement, this objective is incorporated into all Yukon Final Agreements, 

including the Final Agreements at issue in this appeal. 

6 Little Salmon at para. 9 (Appellants’ BOA, Tab 1) 
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and the UFA; it ensures Aboriginal peoples a voice in decisions that may impact their ability to 

exercise their treaty rights throughout their territorial lands. 

19. Reconciliation is directly impacted by the Aboriginal peoples' faith in the collaborative 

processes established in the Final Agreements (and indeed all Yukon Final Agreements), and the 

perceived legitimacy of the Boards, Commissions and Councils. In order for the Final Agreements 

to have any chance of fostering a positive long-term relationship between the parties—and between 

Aboriginal peoples and the Crown generally—these modern treaties must be interpreted and 

implemented in a manner that respects the collaborative processes established therein. 

20. Yet remitting this matter to the 11.6.2 stage of the Chapter 11 Process, as the Yukon Court 

of Appeal ordered, undermines the legitimacy of the Chapter 11 Process and the Regional Land 

Use Planning Commission established thereunder. While remitting to the 11.6.2 stage of the 

Chapter 11 process may be considered an appropriate remedy for breach of a contract; it is not 

appropriate in this case. This Court has recognized that modern treaties are not commercial 

contracts and should not be interpreted as such; modern treaties cannot accomplish their purpose 

if they are interpreted in an ungenerous or commercial like manner.7

21. The Crown submits that remitting this matter to the 11.6.2 stage of the Chapter 11 Process 

will promote reconciliation by promoting ongoing negotiations and placing the parties back to the 

point when the breach arose.8  The notion that entitling the Crown to a “do over” —which is the 

effective result of remitting to the 11.6.2 stage of the Chapter 11 Process— in the context of a long 

term collaborative process, after the Crown’s own breach of that process, will aid reconciliation is 

untenable. Such a remedy “endorse[s] a flawed process with approval” 9 and will only serve to 

harm reconciliation. 

22. Remitting to the 11.6.2 stage would not only rewind years of cooperation and progress, it 

would engender distrust of the Crown, and cynicism towards the Chapter 11 Process, amongst 

Aboriginal peoples. This will undermine not only the Chapter 11 Process, but the integrity of all 

7 Id. at para. 10 (Appellants’ BOA, Tab 1) 

8 Respondent’s Factum at paras. 63-64 

9 Supreme Court of Yukon, Reasons for Judgment, December 2, 2014 at para. 218 (Appellants’ 
Record, Volume I, Tab 2)  
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collaborative processes and the Boards, Commissions and Councils constituted pursuant to the 

Yukon Final Agreements. This is the antithesis of reconciliation.

23. This Court has an opportunity to promote reconciliation by remitting this matter to the 

latest stage of the Chapter 11 Process—at the 11.6.3.2 stage—where negotiation between the 

parties will still be necessary, but the starting point will be at a further stage in the process. Such a 

remedy respects the work of the collaborative process that has already taken place, and furthers 

the ultimate goal of reconciliation by entrenching the legitimacy of collaborative processes 

established by modern treaties. 

B. The Crown’s rights and obligations in treaty mandated collaborative processes 

i. This Court should provide guidance regarding the Crown’s right to reject in the Final 
Agreements 

24. CYFN submits the Court of Appeal erred in failing to make an explicit determination 

regarding the Crown’s right to reject in Chapter 11 of the Final Agreements. 

25. The Final Agreements, at s. 11.6.3.2, permit the Crown to “approve, reject or modify” the 

final recommended plan, as follows: 

11.6.3.2  Government shall then approve, reject or modify that part of the plan 
recommended under 11.6.3.1 applying on Non-Settlement Land, after Consultation 
with any affected Yukon First Nation and any affected Yukon community.10

26. A right to reject by the Crown is also provided elsewhere in the Final Agreements, 

including, for example, in sections 11.6.2, 12.6.3 and 13.5.4.11

27. CYFN contends that it is imperative this Court determine the scope and content of the 

Crown’s right to reject in the Final Agreements, as this appeal will guide the conduct of the parties 

10 See Umbrella Final Agreement at s. 11.6.3.2 (Appellants’ Record, Volume II, Tab 10); Nacho 
Nyak Dun Final Agreement at s. 11.6.3.2 (Respondent’s Record, Tab 1); Tr’ondek Hwech’in 
Final Agreement at s. 11.6.3.2 (Respondent’s Record, Tab 2); and Vuntun Gwitchin Final 
Agreement at s. 11.6.3.2 (Respondent’s Record, Tab 3)  

11 See e.g. Umbrella Final Agreement (Appellants’ Record, Volume II, Tab 10) 
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going forward, not only with respect to the right to reject in s. 11.6.3.2, but with respect to any 

right to reject within a collaborative processes set out in the Final Agreements.  

28. Further, this Court’s interpretation of the Crown’s right to reject in the context of the 

collaborative processes agreed to in the Final Agreements will inform the interpretation of similar 

provisions in all eleven Yukon Final Agreements.  

ii. The duties imposed by the honour of the Crown in treaty mandated collaborative 
processes  

29. Where a modern treaty provides for a collaborative process between the Crown and First 

Nations, such as the Chapter 11 Process, the Crown’s conduct must be in accordance with the 

guiding principle of interactions between the Crown and Aboriginal peoples: the honour of the 

Crown. This is particularly imperative when the Crown seeks to exercise any right to reject in that 

collaborative process. 

30. There is no doubt that “the honour of the Crown governs treaty making and 

implementation”12 and that “the honour of the Crown requires the Crown to act in a way that 

accomplishes the intended purposes of treaty and statutory grants to Aboriginal peoples.”13

31. While the Crown, in its submissions, acknowledges it must act in accordance with the 

honour of the Crown in exercising any right to reject pursuant to the Final Agreements, it 

nonetheless seeks to limit the honour of the Crown to the “text of these provisions”.14 A strict 

textual interpretation of treaties has long since been rejected by this Court’s jurisprudence, which 

“illustrates that an honourable interpretation of an obligation cannot be a legalistic one that 

divorces the words from their purpose.”15  Further, this Court has noted that the UFA and the 

Yukon Final Agreements contain interpretative provisions that establish, inter alia, "a principle of 

12 Manitoba Métis at para. 73(3) [citations omitted] (Appellants’ BOA, Tab 4) 

13 Id. at para. 73(4) [citations omitted] (Appellants’ BOA, Tab 4) 

14 Respondent’s Factum at para. 70 

15 Manitoba Métis at para. 77 (Appellants’ BOA, Tab 4) 
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contextual interpretation based on the general scheme of the provisions, divisions and chapters and 

of the treaty as a whole in accordance with its systematic nature."16

32. This Court has made clear that the honour of the Crown gives rise to different duties, 

depending on the circumstances.17 What is unclear is what duties are imposed in the current 

circumstances. The parties—and all eleven Yukon First Nations who have executed Yukon Final 

Agreements—need this Court’s  guidance regarding the obligations imposed by the honour of the 

Crown in the context of an agreed upon collaborative processes set out in a modern treaty. This is 

a novel area of law that requires clarification, particularly given the prevalence of modern treaties, 

not only between Yukon First Nations and the Crown, but across Canada. 

33. CYFN submits that the following three principles ought to inform the Crown’s exercise of 

its rights and obligations in a collaborative process agreed to in a modern treaty, and specifically 

to the right to reject in the context of that collaborative process.  

34. First, the honour of the Crown requires that the Crown’s participation in collaborative 

processes must always be in accordance with the overall objectives of the treaty that established 

the process. One of the primary objectives of all modern treaties is certainty.  

35. In entering into modern treaties, like the Final Agreements, Aboriginal peoples exchange 

undefined rights, title and interests in their traditional territorial lands for a guarantee of certain 

rights and protections. A key promise of the Final Agreements is the certainty that Aboriginal 

peoples will play a meaningful role in decision-making regarding the use of lands and other 

resources throughout their traditional territories.  

36. The collaborative processes in the Yukon Final Agreements—including the Boards, 

Commissions and Councils established thereunder—codify that certainty, and provide Aboriginal 

peoples with a platform to exercise their modern treaty rights. 

37. The importance of certainty is clear from the preamble of the UFA and the Final 

Agreements, which sets out the parties’ broad objectives, including:   

16 Little Salmon at para. 138 (per Deschamps) (Appellants' BOA, Tab 1) 

17 See Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 
511 at para. 18 (Appellants’ BOA, Tab 3); Manitoba Métis at paras. 73-74 (Appellants’ BOA, 
Tab 4) 
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the parties to the Umbrella Final Agreement wish to achieve certainty with respect to 
the ownership and use of lands and other resources of the Yukon; 

the parties to the Umbrella Final Agreement wish to achieve certainty with respect to 
their relationships with each other;18

38. The extensive objectives set out in the preamble, and those at the beginning of each chapter 

within the Final Agreements, are broad statements of intentions, and are intended to aid the 

interpretation of the Final Agreements.19 The Crown’s position in a collaborative process 

mandated by the Yukon Final Agreements must always be guided by the overall objectives of the 

treaty that established the collaborative process. Specifically, a decision to reject at the final stage 

of a consultative process, after years of collaboration between Aboriginal peoples and the Crown, 

undermines a fundamental purpose of the collaborative processes agreed to in modern treaties: 

certainty.  

39. Second, the honour of the Crown requires continuity and consistency in the Crown’s 

position. Collaborative processes established by modern treaties must not be usurped by partisan 

politics, electoral cycles or shifts in government agendas; to do so obviates the promise and results 

in “sharp dealing” that is contrary to the honour of the Crown.20

40. Last minute rejections of the result of  a collaborative process, after years of cooperation 

and concessions by all parties, is precisely the kind of political manoeuvring that has no place in 

the exercise of the Crown’s treaty obligations; it not only brings dishonour to the Crown, it 

generates distrust and uncertainty in the entire modern treaty process. 

41. Third, exercising the right to reject in a collaborative process does not necessarily end that 

collaborative process. A rejection at any stage of a collaborative process does not mean a rejection 

of the process itself. Rather, a rejection calls for the continued dialogue between the parties in the 

spirit of reconciliation. This Court has established that the Crown must perform its treaty 

obligations “in a way that pursues the purpose behind the promise. The Aboriginal group must not 

18 See Umbrella Final Agreement at preamble (Appellants’ Record, Volume II, Tab 10). The 

Yukon Final Agreements each have reproduced the preamble of the Umbrella Final Agreement. 

19 See id. at s. 2.6.7. See also Little Salmon at para. 138 (per Deschamps) (Appellants' BOA, Tab 
1) 

20 Manitoba Métis at para. 79 [citations omitted] (Appellants’ BOA, Tab 4)  
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be left with an empty shell of a treaty promise."21  Given that collaborative processes are mandated 

in the Yukon Final Agreements, a rejection of the entire process itself was not contemplated by 

the parties. Unilateral action by either party has no place in a collaborative process provided for in 

a modern treaty. 

42. The collaborative process set out in the Final Agreements are the cornerstone of those 

modern treaties, representing the avenue through which First Nations play a role in the decisions 

regarding land and resource management throughout their traditional territories. Meaningful 

participation in collaborative processes was a key part of the bargain made in entering these 

modern treaties. It is imperative that this Court set the parameters of the Crown's obligations in 

fulfilling its treaty obligations in the context of those collaborative processes. 

PART IV — SUBMISSIONS ON COSTS  

43. CYFN seeks no costs and asks that no costs be awarded against it. 

PART V - REQUEST FOR PERMISSION TO PRESENT ORAL ARGUMENT 

44. CYFN asks that it be granted permission to make oral submissions not exceeding 10 

minutes at the hearing of this appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 
23rd  day of February, 2017. 

_LINO Bt1 ARYN LEAS / TAMMY SHORANICK 

counsel for the Intervener, Council of Yukon First Nations 

1  Id. at para. 80 [quotations omitted] (Appellants' BOA, Tab 4) 
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