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OPENING STATEMENT 

1. This appeal is the proving ground for this Court’s observation that the negotiation of 

modern treaties between the Crown and First Nations represents “a new departure and not 

just an elaboration of the status quo.”1 

2. The modern treaties at issue in this appeal fundamentally reshape Yukon’s power to 

formulate a land use plan for the Peel Watershed. Those treaties, like other modern treaties, 

fetter Crown decision making power by requiring the Crown to honourably and diligently 

collaborate with First Nations in making decisions critical to long term reconciliation. 

3. Yukon failed to uphold the honour of the Crown - ignoring the restrictions on its authority 

- by unilaterally adopting a plan for the Peel Watershed that was disconnected from 

proposals advanced during the collaborative land use planning process. The question in 

this appeal is how to remedy this breach.  

4. When the Crown fails to respect collaborative processes, remedies granted must give effect 

to the reconciliatory purpose of modern land claims agreements by guiding the Crown to 

honourably and diligently participate in these processes in the long term. 

5. Allowing the Crown the ability to “turn back the clock” on processes it has failed to respect 

and unilaterally assert Crown interests delays fair and timely implementation of the treaty 

and undermines  First Nations’ trust in collaborative processes secured through other 

modern treaty provisions. This effectively retrenches on the promise of modern treaties, 

instead reinstating the pre-treaty status quo of unfettered Crown authority, undermining 

long term reconciliation between the Crown and First Nations. 

PART I – FACTS 

The Gwich’in and the Peel Watershed 

6. The Gwich’in Tribal Council represents four communities in the Northwest Territories: 

Fort McPherson (the Tetlit Gwich’in), Tsiigehtchic (the Gwichya Gwich’in), Aklavik (the 

Ehdiitat Gwich’in) and Inuvik (the Nihtat Gwich’in) (hereinafter, the “Gwich’in”).  

                                                           
1 Beckman v Little Salmon/Carmacks First Nation, 2010 SCC 53, [2010] 3 SCR 103 (“Little 

Salmon”) at para 12. 
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7. The Gwich’in are signatories to Treaty 11 and the Gwich’in Comprehensive Land Claim 

Agreement, which is a modern treaty made between the Gwich’in, Canada, and the 

Government of the Northwest Territories (the “Land Claim Agreement”).2  

8. The Land Claim Agreement incorporates the “Yukon Transboundary Agreement,” which 

recognizes Gwich’in rights in a substantial portion of the Peel Watershed in Yukon. This 

agreement also granted the Gwich’in 1554 km2 of fee simple land in Yukon, where the 

Gwich’in have exclusive harvesting rights. The land use plan at issue in this appeal will 

apply to these lands.  

9. The Gwich’in depend on the Peel Watershed as the primary place for hunting, fishing, 

trapping, gathering and healing. The Peel Watershed also includes critical habitat for the 

Porcupine Caribou Herd which are the backbone of the Gwich’in way of life. 

Gwich’in involvement in the land use planning process 

10. The Gwich’in participated extensively in the land use planning process for the Peel 

Watershed, pursuant to Chapter 7 of the Transboundary Agreement. The Gwich’in Tribal 

Council and Gwich’in communities diligently advanced their concerns regarding land use 

in the Peel Watershed to assist the Commission and Yukon to formulate a plan that 

accounted for the interests of the Gwich’in.  

11. The Gwich’in trusted in the integrity of this collaborative land use planning process and 

invested significant time and resources in the process. The Gwich’in were deeply 

disconcerted that Yukon abandoned the Commission’s recommended land use plan at the 

end of that process. 

PART II – ISSUES 

12. What remedy is appropriate to address the Crown’s breach of a collaborative land use 

planning process under a modern land claim agreement? 

 

                                                           
2 Gwich’in Comprehensive Land Claim Agreement, Canada and the Gwich’in Tribal Council, 22 

April 1992, available online: http://publications.gc.ca/collections/Collection/R32-121-1992E.pdf 

(“GCLCA”) (also listed in the Documents Agreement, July 3, 2014, Appellants’ Record (“AR”) 

Vol. XI, Tab 90). 

http://publications.gc.ca/collections/Collection/R32-121-1992E.pdf
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PART III – LAW AND ARGUMENT 

The Crown must act honourably in implementing modern treaties 

13. When the Crown breaches a modern treaty, the remedy granted by the Court must guide 

the Crown to act honourably and foster long-term reconciliation between the Crown and 

First Nations. 

14. The fundamental purpose of treaties between Indigenous peoples and Canada is the 

reconciliation of pre-existing Aboriginal societies with the assertion of Canadian 

sovereignty: 

…modern treaties, including those at issue here, attempt to further the 

objective of reconciliation not only by addressing grievances over the land 

claims but by creating the legal basis to foster a positive long-term 

relationship between Aboriginal and non-Aboriginal communities.3 

15. In all its dealings with Aboriginal peoples, from the assertion of sovereignty to the 

resolution of claims and the implementation of treaties, the Crown must act honourably.4 

The honour of the Crown is a “constitutional principle”5 that imposes a “heavy obligation” 

upon the Crown in all of its dealings with Aboriginal peoples.6 

16. Reconciliation is not an end achieved by treaties, but rather an ongoing process.7 Modern 

land claim agreements do not in and of themselves achieve reconciliation. Instead, they 

represent “but a step – albeit a very important step – in the long journey of reconciliation.”8 

17. Meaningful implementation of modern treaties requires that the Crown and First Nations 

“act diligently to advance their respective interests” when treaty issues arise.9 The honour 

of the Crown requires that it fulfil its treaty promises and avoid legalistic interpretations of 

                                                           
3Haida Nation v British Columbia (Minister of Forests) 2004 SCC 73, [2004] 3 SCR 511 

(“Haida”) at para 20 (citations omitted). Little Salmon at paras 9-10. 
4 Haida at para 17. 
5 Little Salmon at para 42. 
6 Manitoba Metis Federation Inc. v Canada (Attorney General), 2013 SCC 14, [2013] 1 SCR 

623 at para 68. 
7 Haida at para 32. 
8 Little Salmon at para 12. 
9 Little Salmon at para 12. 
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its obligations that are divorced from the reconciliatory purpose of treaties.10 Long-term 

reconciliation is fostered by the Crown honourably implementing its promises::  

The treaty is as much about building relationships as it is about the 

settlement of ancient grievances. The future is more important than the past. 

A canoeist who hopes to make progress faces forwards, not backwards.11 

18. The Crown has an obligation to honourably implement modern treaties. The Court, when 

called upon, should guide the Crown in fulfilling that obligation by ensuring that remedies 

promote reconciliation in the long term. 

Honourable participation in collaborative processes is critical to reconciliation 

19. Long-term relationships between the Crown and First Nations are critical to reconciliation, 

as treaties like the Yukon Final Agreements and the Gwich’in Land Claim Agreement are 

indefinite in term: they are intended to create “the legal basis to foster a positive long-term 

relationship between Aboriginal and non-Aboriginal communities.”12 

20. Modern treaties include mechanisms to bridge the gap between modern day negotiation 

and long-term implementation, including through the creation of collaborative decision-

making processes. These collaborative processes are varied, but, in general, they serve to 

modify the exercise of Crown decision-making power by subjugating that asserted 

authority to shared decision-making structures. This modification of Crown power is the 

core of the “departure” from the “status quo” of asserted Crown sovereignty.13 

21. Protecting the integrity of these collaborative processes is critical to the implementation of 

modern treaties and to the fulfilment of the Truth and Reconciliation Commission of 

Canada’s calls to action to “fully adopt and implement the United Nations Declaration on 

the Rights of Indigenous Peoples as the framework for reconciliation.”14 

                                                           
10 Manitoba Metis at paras 75-78. 
11 Little Salmon at para 10. 
12 Little Salmon at para 10. 
13 Little Salmon at para 12. 
14 Truth and Reconciliation Commission of Canada, Final Report of the Truth and Reconciliation 

Commission of Canada, Volume One: Summary, Honouring the Truth, Reconciling for the 

Future (Toronto: James Lorimer and Company Ltd., 2015) at p. 325(Calls to Action number 43 

and 44).  
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22. The Declaration recognizes the right of Indigenous peoples to “participate in decision-

making in matters which would affect their rights, through representatives chosen by 

themselves in accordance with their own procedures.” The Declaration requires Canada to 

consult and cooperate with Indigenous peoples in order to obtain their free, prior and 

informed consent before adopting legislative or administrative measures that would affect 

the rights of Indigenous peoples.15 

23. While most modern treaties were concluded prior to the adoption of the Declaration, these 

agreements contain numerous examples of processes that are designed, and (at their best) 

function, to facilitate the free, prior and informed consent of Indigenous signatories. 

24. The land use planning process for the Peel Watershed is a prime example of such a 

collaborative decision-making process. Through the Final Agreements, the First Nations 

exchanged their Aboriginal rights, in part, for Yukon’s promise that it would fetter its 

power to develop land use plans for the Peel Watershed. That authority is fettered by 

requiring that land use plans be developed collaboratively through a structured process, 

overseen by an independent body with appointees from each party, with each party being 

required to participate diligently by suggesting modifications to the draft land use plan.  

25. The Gwich’in’s Land Claim Agreement also establishes such collaborative processes for 

the management of renewable resources, 16 land use planning,17 and the regulation of lands 

and waters.18 These provisions establish structures, such as independent co-management 

boards, that modify the exercise of Crown power and seek to build collaborative consent 

of the Gwich’in.  

26. These processes set the stage for reconciliation by requiring that viewpoints of the 

Indigenous and non-Indigenous parties are articulated and potentially resolved. Only 

through the Crown continually honouring these processes will lasting, positive 

relationships be forged.  

                                                           
15 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UNGAOR, 

61st Sess, Supp No 53, UN Doc A/RES/61/295, (2007) (the “Declaration”) at Articles 18, 19 and 

32. 
16 GCLCA, Chapter 12.8 and 12.9. 
17 GCLCA, Chapter 24.2. 
18 GCLCA, Chapter 24.1. 
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Remedies for breaches of modern treaties must promote reconciliation 

27. This appeal provides this Court a rare opportunity to provide guidance regarding the 

exercise of remedial discretion to address breaches of modern treaties.  

28. In adjudicating constitutional rights, including Charter rights, this Court has adopted a 

purposive approach to the exercise of remedial discretion. The Court has made clear that 

the purpose of the constitutional right must be considered both in the interpretation of the 

right and the administration of remedies for breaches of those rights. In exercising its 

remedial discretion “the primary concern of the court must be to apply the measures that 

will best vindicate the values expressed in the Charter and to provide the form of remedy 

to those whose rights have been violated that best achieves that objective.”19  

29. When enforcing Aboriginal and treaty rights, the court should take a similar purposive 

approach that advances the distinct purposes of those rights. These purposes of Aboriginal 

and treaty rights include “the recognition of Aboriginal self-determination and the 

importance of treaty-making as an honourable and non-coercive form of reconciliation.”20 

30. While courts must respect the institutional role of the Crown and legislatures, a critical 

function of remedial orders is to provide guidance, and where necessary, deterrence, to 

ensure the future fulfilment of the right at issue.21 In Soulos v Korkontzilas this Court 

recognized that in devising equitable remedies it must be concerned not only with 

addressing the injury at hand but also reinforcing respect for fiduciary relationships and 

institutions. “The law of fiduciary duties has always contained within it an element of 

deterrence.”22 The concern in this case is not just to devise a remedy that allows the Crown 

to “do it right” this time but to ensure the Crown does it right the next time, and the time 

after.23 

                                                           
19 Osborne v Canada (Treasury Board), [1991] 2 SCR 69 at 104. 
20 Kent W Roach, Constitutional Remedies in Canada, Vol 2, looseleaf (Aurora, Ont.: Canada 

Law Book, 2013) (“Roach”) at 15-6. 
21 Roach at 3-24.  
22 Soulos v Korkontzilas, [1997] 2 SCR 217 (“Soulos”) at para. 33, citing Hodgkinson v Simms, 

[1994] 3 SCR 377, at 453, La Forest J. 
23 Soulos at para 33. 
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31. To fulfill their purpose of facilitating long-term reconciliation, the Crown must honourably 

engage with First Nations in these collaborative processes in modern treaties, and diligently 

advance their interests in good faith. When the Crown fails to honourably engage in these 

processes, a purposive approach requires that the remedies granted by courts be both (1) 

responsive to the specific breach, and (2) effective in protecting the integrity of these 

processes in the long term.24  

32. This Court has stated that, “a right, no matter how expansive in theory, is only as 

meaningful as the remedy provided for its breach.”25A remedy that addresses the specific 

breach but fails to protect the integrity and functioning of the collaborative process in the 

long term does not foster reconciliation. Instead, such a remedy may actually retrench on 

the promises made in the treaty, by effectively restoring the decision-making authority 

modified by the terms of the treaty.  

33. In crafting an effective remedy, the Court must be cognizant of the long-term effects to 

ensure that the chosen remedy provides guidance and proper incentives to treaty parties to 

support  meaningful ongoing participation in these collaborative processes. 

34. When trust in collaborative processes is undermined by the Crown’s failure to honourably 

participate in these processes, or meaningfully abide by their results, First Nations may 

come to treat these processes as adversarial, rather than collaborative. These processes risk 

becoming the staging ground for future litigation rather than forums for parties to 

forthrightly express interests and concerns and seek consensus on important decisions. 

Such implementation by litigation is exceedingly unlikely to fulfill the reconciliatory 

promise of modern treaties. It does not uphold the honour of the Crown in implementing 

treaty promises, and does not foster long-term reconciliation. 

  

                                                           
24Doucet-Boudreau v Nova Scotia (Minister of Education), 2003 SCC 62, [2003] 3 SCR 3 

(“Doucet Boudreau”) at para 25. 
25 Doucet Boudreau at para 25, citing R v 974649 Ontario Inc., 2001 SCC 81, [2001] 3 SCR 575, 

at paras 19-20. 
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The Court of Appeal’s remedy undermines long-term reconciliation 

35. The Gwich’in Tribal Council’s concern is that the remedy granted by the Court of Appeal 

– to remit the matter to an earlier stage of the land use planning process – does not 

adequately deter the Crown from frustrating future planning processes under this 

agreement, or in collaborative processes under other modern treaties. If the only 

consequence the Crown faces from a failure to meaningfully participate in these processes 

is to be awarded another opportunity to advance the Crown’s interests, then the integrity 

of these processes will be undermined in the long term. 

36. The Court of Appeal’s remedy appears to be drawn from remedies granted to address the 

Crown’s failure to consult pursuant to Haida and Mikisew. In such cases, it is common to 

order that additional consultation take place. That remedy is both responsive to the nature 

of the breach (failure to consult) and is effective (by facilitating that consultation). This 

remedy is not suitable to address Yukon’s breach of the land use planning process as it: 

a. Fails to respect the steps already completed under the Yukon Final Agreements, 

requiring First Nations to “re-do” steps in the process; and 

b. Undermines future collaborative processes, in Yukon and beyond, by failing to 

deter the Crown from frustrating these processes if it is dissatisfied with the 

result.  

37. In remitting the matter to the 11.6.2 stage to allow Yukon to seek additional modifications 

to the recommended land use plan, the Court of Appeal relied on its determination that the 

breach occurred at the point “Yukon did not properly set out its detailed modifications at 

the stage of s. 11.6.2.”However, there was no obligation on Yukon to propose any 

modifications to the Recommended Plan delivered by the Commission. Yukon’s choice to 

not present request proposed modifications with “requisite detail or reasons” is not a 

breach, but a course of conduct open to Yukon. 

38. In any event, even if that is the point at which the breach occurred, it is the Gwich’in Tribal 

Council’s submission that such finding is not determinative of the choice of remedy. The 

overarching goal, in crafting a purposive remedy, must be to guide the Crown to 

honourably implement the treaty to facilitate long-term reconciliation between the parties. 

Governments must be encouraged to participate meaningfully and honourably in these 
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processes and to abide by the results of these processes, even when collaborative processes 

span the course of changes in governments.  

39. The remedy granted by the Yukon Court of Appeal is ineffective in protecting the integrity 

of the collaborative process as it fails to deter the Crown from following the same course 

of conduct in the future if it is dissatisfied with the results of the land use planning process. 

Instead, the remedy chosen by the Yukon Court of Appeal took an overly legalistic 

approach – assuming that the parties would be best served by delivering them to the point 

of the breach – rather than taking a purposive approach to determining a remedy that would 

effectively promote both the treaty right and reconciliation.  

40. Yukon suggests that the Court of Appeal’s remedy furthers reconciliation because it 

promotes “ongoing negotiations” by restoring the parties to a point in the process where 

Yukon is entitled to propose additional modifications.26 Yukon frames this approach as one 

that requires the parties to operate under the treaty’s provisions, rather than under an “ad 

hoc” “court-imposed” solution.  

41. Contrary to this, the Court of Appeal’s remedy does not require the parties to operate under 

the treaty; it instead invalidates steps already completed under the process, wiping away 

years of effort on behalf of the parties and the Commission. The Court of Appeal has 

imposed its own “ad-hoc” solution by affording Yukon additional procedural rights beyond 

those granted in the treaty. 

42. The actual result of the remedy granted by the Court of Appeal is an undermining of these 

collaborative processes, contrary to the modern treaty’s reconciliatory purpose. 

Reconciliation in the form of treaties cannot represent merely a confirmation of existing 

authority. It cannot mean that the Crown continues to exercise decision-making powers 

that it had agreed to modify under the treaty. A meaningful departure from the colonial 

status quo requires that the Crown be deterred from ignoring this collaborative process in 

the future as part of a new relationship with the Indigenous signatories. 

43. In contrast, the remedy granted by the trial judge merely requires that Yukon abide by the 

comments it chose to present during earlier stages of the land use planning exercise. 

                                                           
26 Respondent’s Factum at para 63. 
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