
Court File No. 36779 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE COURT OF APPEAL OF YUKON) 

BETWEEN: 

THE FIRST NATION OF NACHO NYAK DUN, THE TR'ONDEK HWECH'IN 
FIRST NATION, THE VUNTUT GWICH'IN FIRST NATION, YUKON 

CHAPTER- CANADIAN PARKS AND WILDERNESS SOCIETY, YUKON 
CONSERVATION SOCIETY, GILL CRACKNELL, AND KAREN BALTGAILIS 

APPELLANTS 
(Respondent) 

- and -

GOVERNMENT OF YUKON 

- and-

RESPONDENT 
(Appellant) 

THE ATTORNEY GENERAL OF CANADA, GWICH'IN TRIBAL COUNCIL 
AND COUNCIL OF YUKON FIRST NATIONS 

INTERVENERS 

FACTUM OF THE INTERVENER 
THE ATTORNEY GENERAL OF CANADA 

ATTORNEY GENERAL OF CANADA 

Department of Justice Canada 
Civil Litigation Sector 
50 O'Connor Street, Suite 500 
Fax: 613-954-1920 

Per: John S. Tyhurst 
Suzanne Duncan 

Tel: 613-670-6276 I 867-667-8109 
E-mail: John-HQ.Tyhurst@justice.gc.ca 

Suzanne.Duncan@justice.gc.ca 

Counsel for the Intervener, 
Attorney General of Canada 

DEPUTY ATTORNEY GENERAL OF 
CANADA 

Department of Justice Canada 
Civil Litigation Sector 
50 O'Connor Street, Suite 500 
Fax: 613-954-1920 

Per: Christopher Rupar 

Tel: 613-670-6290 
E-mail: Christopher .Rupar@j ustice. gc. ca 

Agent for the Intervener, 
Attorney General of Canada 



ORIGINAL TO: THE REGISTRAR 

COPIES TO: 

ALDRIDGE + ROSLING 
11th Floor, 675 W. Hastings Street 
Vancouver, BC V6B 1N2 
Tel.: (604) 605-5555 
Fax: (604) 684-6402 
E-mail: mrosling(W,arlaw.ca 

Per: Thomas R. Berger, Q.C. 
Margaret D. Rosling 
Micah S. Clark 

Counsel for the Appellants 

Torys LLP 
P.O. Box 270, TD South Centre 
79 Wellington Street West, 30th Floor 
Toronto, ON M5K 1N2 
Tel.: (416) 865-7317 
Fax: (416) 865-7380 
E-mail: jlaskin(l:l)torys.com 

Per: John B. Laskin 
John Terry 
Nick Kennedy 
MarkRadke 

Counsel for the Respondent 

JFK LAW CORPORATION 
340 - 1122 Mainland Street 
Vancouver, BC V6B 5LI 
Tel.: (604) 687-0549 
Fax: (604) 687-2696 
E-mail: jlanglois((iJ,jiklaw.ca 

Per: Jeff Langlois 
Claire Truesdale 

Counsel for the Intervener 
Gwich'in Tribal Council 

SUPREME LAW GROUP 
900 - 275 Slater Street 
Ottawa, ON KIP 5H9 
Tel.: (613) 69I-I224 

"Fax: (613) 69I-1338 
Email: mdillo@supremelawgroup.ca 

Per: Moira S. Dillon 

Agent for the Appellants 

SUPREME ADVOCACY LLP 
IOO- 340 Gilmour Street 
Ottawa, ON K2P OR3 
Tel.: (613) 695-8855 Ext. I02 
Fax: (613) 695-8580 

Email: mfmajor@supremeadvocacy.ca 

Per: Marie-France Major 

Agent for the Respondents 

GOWLING WLG (CANADA) LLP 
2600 - I 60 Elgin Street 
Ottawa, ON KIP IC3 
Tel.: (6I3) 786-0I 97 
Fax: (613) 563-9869 
Email: guy.regimbald~gowlingwlg.com 

Per: Guy Regimbald 

Agent for the Intervener 
Gwich'in Tribal Council 



BOUGHTON LAW CORPORATION 
700 - 595 Burrard Street 
P.O. Box 49290, Three Bentall Centre 
Vancouver, BC V7X 1S8 
Tel.: (604) 687-6789 
Fax: (604) 683-5317 
E-mail: lbussoli@boughtonlaw.com 

Per: Lino Bussoli 
Daryn Leas 
Tammy Shoranick 

Counsel for the Intervener 
Council of Yukon First Nations 

BORDEN LADNER GERVAIS LLP 
World Exchange Plaza 
1300 - 100 Queen Street 
Ottawa, ON KIP 1J9 
Tel.: (613) 237-5160 
Fax: (613) 230-8842 
Email: neffendi@blg.com 

Per: Nadia Effendi 

Agent for the Intervener 
Council of Yukon First Nations 



INDEX 

Tab Document Page 

1 Memorandum of Argument of the Intervener Attorney General of Canada . . . . . . . . . . . . . 1 

PART I- OVERVIEW AND STATEMENT OF FACTS.................................. 1 

A. Overview................................................................................................... 1 

B. Statement of Facts ....... ........ ..... ....... ...... ......... .. ......... .. ... .. ..... ............... .... 1 

PART II-CANADA'S POSITION ON THE QUESTIONS IN ISSUE........... 3 

PART III-ARGUMENT ............. '........................................................................ 3 

A. Treaty Interpretation Principles .......... ........... ... .. .... ..... ....... ... .................. 3 

B. The Regional Land Use Planning Process . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 5 

C. The Importance of Meaningful Consultation .. .. ...... ... ....... ........... .. ....... ... 7 

D. The Remedy ............................................................................................. 9 

E. Rejection of Plan ···················································································:·· 9 

PART IV -SUBMISSIONS CONCERNING COSTS...................................... 10 

PART V -ORDER SOUGHT............................................................................ 10 

PART VI-LIST OF AUTHORITIES................................................................ 11 

PART VII-LEGISLATION.............................................................................. 13 



PART I – OVERVIEW AND STATEMENT OF FACTS 
 
A. Overview 
 
1. Comprehensive claim treaties negotiated in the last few decades in Canada reflect 

important progress in the process of reconciliation between Indigenous and non-Indigenous 

communities. A central component of such treaties is the creation of institutions and processes 

intended to foster positive, long-term relationships between these communities through 

consultation, communication and consensus-building. This case addresses one of these processes: 

land use planning, an important tool in managing competing uses in the north and providing a 

framework for future decision-making regarding land and resource use. 

 
2. This Court should give the treaty land use planning provisions at issue a generous, 

purposive and contextual interpretation that advances the process of reconciliation. Such an 

interpretation will give full effect to the discrete steps in such provisions that require meaningful 

consultation and a fully informed dialogue with relevant stakeholders on modifications proposed 

by the Yukon government to a recommended plan. All such requirements should be carried out 

and re-engaged (if necessary to ensure their fulfilment) before the government makes any decision 

on whether to approve, modify or reject a land use plan. 

 
B. Statement of Facts 
 
3. The Attorney General of Canada (“Canada”) accepts, for the purpose of this appeal, the 

facts in the Appellants’ Factum, and notes the following particular facts. 

 
4. The three Appellant First Nations, Nacho Nyak Dun, Vuntut Gwich’in and Tr’ondëk 

Hwëch’in First Nations, have entered into comprehensive land claim agreements with the 

Government of Canada and the Government of the Yukon (the first two in 1993 and the last in 

1998; “Final Agreements”). These Final Agreements were approved and given effect pursuant to 

the Yukon First Nations Land Claims Settlement Act, under which they are each declared “a land 

claim agreement within the meaning of section 35 of the Constitution Act, 1982.”1 Each of the 

Final Agreements incorporates the provisions of the 1993 Yukon Umbrella Final Agreement, with 

                                                 
1 S.C. 1994, c. 34, section 6(1). 
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added provisions specific to the individual First Nation. Chapter 11 provides for the development 

of a land use plan. 

 
5. The Intervener Gwich’in Tribal Council, whose traditional territory is primarily in the 

Northwest Territories, entered into a land claim agreement with the Governments of Canada and 

the Northwest Territories in 1992 which, in Appendix C, includes a Yukon Trans-Boundary 

Agreement granting certain lands and rights in the Yukon, including the right of the Tetlit Gwich’in 

to participate in land use planning in the Peel River Watershed.2 

 
6. The Final Agreements provide that the Yukon government and any affected Yukon First 

Nation “may agree” to establish a regional land use planning commission for the purposes of 

developing a regional land use plan.3 In 2004, the parties in this case agreed to Terms of Reference 

for the Peel Watershed Planning Commission (“PWPC”). The “Protocols for Decision Making” in 

Appendix C of the Terms of Reference provide that “[t]he Commission, to the extent practicable, 

will make decisions by consensus.”4 The Introduction of the Terms of Reference states: 

It is recognized that the Planning process can only succeed with the full participation 
of all Agencies based on a process involving consultation and consensus, and that there 
must be clear support for the plan by those involved in its development and affected by 
it.5 

 
7. The Peel Watershed is a vast area, almost as large as New Brunswick.6 It is the only 

planning region in the Yukon Territory without permanent settlements and is crossed by only one 

all-season road.  First Nations peoples “have traditionally occupied, travelled or harvested in 

virtually every corner . . . for millennia”.7 

 
8. In tabling its recommended Regional Land Use Plan, the PWPC described the conflicting 

views of various constituencies which it encountered in developing a plan: 
 

The Commission – and all concerned – knew that there was a conflict between 
preserving the unique landscape as it is, and industrial development. On the one side 

                                                 
2 Gwich’in Comprehensive Land Claim Agreement, April 22, 1992, Appendix C, section 7.1.1. 
3 Umbrella Final Agreement, Appellants’ Record (“A.R.”), Volume II, p. 109. 
4 General Terms of Reference for the PWPC, A.R., Volume III, pp. 16-17. 
5 Ibid., p. 3. 
6 Recommended Land Use Plan, A.R., Volume VI, p. 35. 
7 Ibid., p. 40. 
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were the cultural and spiritual values of First Nations, the wilderness business sectors, 
and people who valued wilderness. On the other side were the mining sector, the oil 
and gas sector, and people who believed that industrial development in this region was 
important. 

 
PART II – CANADA’S POSITION ON THE QUESTIONS IN ISSUE 

 
9. Canada takes no position on the Questions in Issue as framed by the Appellants. Canada 

has intervened in this appeal to provide its perspective on the general principles and factors which 

should inform the interpretation of the relevant provisions of the Final Agreements. 

 
PART III – ARGUMENT 

 
A. Treaty Interpretation Principles 
 
10. This case involves the interpretation of modern treaties. This Court has recently recognized 

that these treaties reflect the following differences from historic treaties: 

 
(a) They are “the product of lengthy negotiations between well-resourced and sophisticated 

parties”;8 

 
(b) Modern treaties “are not constituted by an exchange of verbal promises reduced to writing 

in a language many of the Aboriginal signatories did not understand”, but are reflected in detailed 

written texts;9 

 
(c) Unlike the historic treaties which were “typically addressed in lofty terms of high 

generality and were often ambiguous”, modern treaties address matters with a high degree of 

specificity in order “to place Aboriginal and non-Aboriginal relations in the mainstream legal 

system with its advantages of continuity, transparency and predictability”;10 and 

 
(d) A modern treaty is forward-looking. It is intended to govern the relationship between 

Indigenous and non-Indigenous communities and to “manage, even if it fails to eliminate, some of 

the misunderstandings and grievances that have characterized the past”.11 

                                                 
8 Beckman v. Little Salmon/Carmacks First Nation, 2010 SCC 53, at para. 9. 
9 AG of Quebec v. Moses, 2010 SCC 17, at para. 7. 
10 Little Salmon, supra, para. 12. 
11 Ibid., para. 10. 
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11. As a result of these differences, modern treaties represent “a quantum leap”12 beyond the 

historic treaties considered by this Court in cases like Badger, where the Court noted that such 

treaties “did not always record the full extent of the oral agreement”.13 Instead, as noted by Binnie 

J. in Moses, because “the text in [a] modern comprehensive treat[y] is meticulously negotiated by 

well-resourced parties … [w]e should therefore pay close attention to its terms.”14 

 
12. Paying close attention to the text of a modern treaty does not mean interpreting it “in an 

ungenerous manner or as if it were an everyday commercial contract.”15 Treaty interpretation is 

informed by the concept of the honour of the Crown, a principle rooted in the fiduciary relationship 

between the Crown and Indigenous peoples.16 As held in Manitoba Metis, “the honour of the 

Crown demands that constitutional obligations to Aboriginal peoples be given a broad, purposive 

interpretation”.17 

 
13. The Final Agreements contain general provisions which require a contextual interpretation 

in conjunction with the related provisions and agreements,18 recourse to the Interpretation Act 

principles, such as giving the Agreements “such fair, large and liberal construction and 

interpretation as best ensures the attainment of [their] objects”19, and reliance on objectives clauses 

in the Agreements as a reflection of “the intention of the parties” and to assist in the resolution of 

ambiguities.20 All of these provisions support the view that these treaties should be given a 

contextual interpretation which considers the language of the provisions in question in conjunction 

with their objectives. 

 
14. Modern treaties must also be read in a manner consistent with advancing the objective of 

reconciliation. This Court explained in Van der Peet that “it is . . . the reconciliation of pre-existing 

aboriginal claims to the territory that now constitutes Canada, with the assertion of British 

                                                 
12 Little Salmon, supra, at para. 12. 
13 R v. Badger, [1996] 1 S.C.R. 771, at para. 52. 
14 AG of Quebec v. Moses, supra, para. 7. 
15 Little Salmon, supra, at para. 10. 
16 R v. van der Peet, [1996] 2 S.C.R. 507, at para. 24. 
17 Manitoba Metis Federation Inc. v. Canada, 2013 SCC 14, at para. 77. 
18 Final Agreements, para. 2.6.1, A.R., Volume II, p. 32. 
19 Ibid., para. 2.6.6; Interpretation Act, R.S.C. 1985, c. I-21, s. 12. 
20 Ibid., para. 2.6.7. 
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sovereignty over that territory, to which the recognition and affirmation of aboriginal rights in 

section 35(1) is directed”.21 Justice Binnie aptly reframed this proposition in Little Salmon: “the 

reconciliation of aboriginal and non-aboriginal Canadians in a mutually respectful long-term 

relationship is the grand purpose of section 35 of the Constitution Act, 1982”.22 

 
15. As noted by this Court in Haida, “[r]econciliation is not a final legal remedy in the usual 

sense.  Rather, it is a process flowing from rights guaranteed by section 35(1) . . .”.23 Modern 

treaties, such as those achieved in the Yukon, seek to advance the process of reconciliation through 

the provision of a framework intended to avoid confrontation in land and resource management 

and to replace it with ongoing communication, consultation and consensus. As noted by Justice 

Binnie in Little Salmon, modern treaties “attempt to further the objective of reconciliation not only 

by addressing grievances over the land claims but by creating a legal basis to foster a positive long-

term relationship between Aboriginal and non-Aboriginal communities.”24 

 
B. The Regional Land Use Planning Process 
 
16. This case raises the interpretation of the regional land use planning provisions found in 

Chapter 11 of the Final Agreements. Other modern treaties in northern Canada contain provisions 

for the participation of Indigenous groups in land use planning, reflecting the importance of this 

process in managing the future relationships of Indigenous and non-Indigenous parties.25 The 

furtherance of reconciliation through the integration of an Indigenous perspective into that process 

is reflected in the objectives of the Chapter: 

 
11.1.1.2 To minimize actual or potential land use conflicts . . . ; 
11.1.1.3 To recognize and promote the cultural values of the Yukon Indian People; 
11.1.1.4 To utilize the knowledge and experience of Yukon Indian People in order 
to achieve effective land use planning;  
. . . 

                                                 
21 R. v. Van der Peet, [1996] 2 S.C.R. 507, at para. 36. 
22 Little Salmon, supra, at para. 10. 
23 Haida Nation v. B.C., 2004 SCC 73, at para. 32. 
24 Little Salmon, supra, at para. 10. 
25 Sahtu Dene and Métis Comprehensive Land Claim Agreement (1993), Chapter 25; Tlicho Final 
Agreement (2003), Chapter 25; Nunavut Land Claims Agreement (1993), Article 11; Inuit of 
Labrador (Nanatsiavut) Final Agreement (2005), Chapter 10. 
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11.1.1.6 To ensure that social, cultural, economic and environmental policies are 
applied to the management protection and use of land, water and resources in an 
integrated and coordinated manner so as to ensure Sustainable Development.26 

 
17. The purpose of land use planning regimes has been described as: “to regulate the use and 

development of land in an orderly and controlled way.”27 Land use planning in the context of the 

Final Agreements is also intended to further reconciliation.  This is effected through measures such 

as the creation of a Planning Commission with Indigenous membership,28 consultation with Yukon 

First Nations during review and approval of land use plans,29 and requiring that the Planning 

Commission, in developing a plan: 
 

11.4.5.5 Shall use the knowledge and traditional experience of Yukon Indian 
People, and the knowledge and experience of other residents of the planning region; 
11.4.5.6 Shall take into account oral forms of communication and traditional land 
management practices of Yukon Indian People; [and] 
11.4.5.7 Shall promote the well-being of Yukon Indian People, other residents of 
the planning region, the communities, and the Yukon as a whole, while having regard 
to interests of other Canadians; . . .30 

 
18. The foregoing provisions further reconciliation by permitting a deep involvement of First 

Nations in the planning process, both as decision-makers and as critical sources of information and 

perspective. Justice Binnie in Little Salmon summarized this object of the Yukon treaties as, “to 

replace expensive and time-consuming ad hoc procedures with mutually agreed upon legal 

mechanisms that are efficient but fair”31, and in doing so, to provide First Nations a role “in the 

management of public resources.”32 

 
19. The land use planning process provides an opportunity to build knowledge, trust and 

mutual understanding among non-Indigenous and Indigenous members of the community.  This is 

not merely an academic exercise aimed at recording and recognizing aspirations. While case 

specific regulatory approvals are still required, regional land use plans developed under the Final 

                                                 
26 A.R., Volume II, p. 107. 
27 Rogers and Butler, Canadian Law of Planning and Zoning (2d) at p. 1-1, Book of Authorities 
of the Intervener AGC (“AGC BA”), Tab 1. 
28 Umbrella Final Agreement, para. 11.4.2, A.R., Volume II, p. 110. 
29 Ibid., paras. 11.6.2, 11.6.4, pp. 111, 112. 
30 Ibid. 
31 Little Salmon, supra, at para. 34. 
32 Ibid., para. 9. 
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Agreements play a guiding role in subsequent approvals. This can be seen in the Final Agreements 

themselves, which provide that “Government shall exercise any discretion it has in granting an 

interest in, or authorizing use of, land, water or other resources in conformity with the part of a 

regional land use plan approved by Government . . .”.33 Although the treaty does not require 

government to enact or amend legislation to implement a land use plan34 and recognizes the 

potential for non-conforming uses which may be approved after receiving representations of the 

relevant planning commission,35 the regional land use plans provide a structure, or future 

framework, for the approval of land, water or other resource use. 

 
20. Regional land use plans have also been integrated into the development assessment 

legislation passed pursuant to Chapter 12 of the Final Agreements. Pursuant to the Yukon 

Environmental and Socio-economic Assessment Act,36 the assessor must request the advice of a 

regional planning commission on whether a project is in conformity with any applicable regional 

land use plan, receive representations from the commission on non-conformity and, where 

applicable, “recommend terms and conditions that will bring the project into conformity with the 

regional land use plan.”37 

 
C. The Importance of Meaningful Consultation 
 
21. In addition to such impacts on related regulatory processes, land use planning under the 

Final Agreements can play a role in satisfying the Crown’s consultation obligations where a 

proposed land use may impact Aboriginal rights. As Justice Binnie noted in Little Salmon, “the 

content of meaningful consultation ‘appropriate in the circumstances’ will be shaped, and in some 

cases determined, by the terms of the modern land claims agreement.”38 This underlines the need 

for particular regard to the consultation requirements set out in the Final Agreements. 

 
22. The foregoing considerations highlight the importance in the interpretive process of giving 

effect to steps which require meaningful consultation, dialogue and exchange of information. 

                                                 
33 Umbrella Final Agreement, supra, para. 11.7.1, A.R., Volume II, p. 112. 
34 Ibid., para. 11.7.3, A.R., Volume II, p. 112. 
35 Ibid., para. 12.17.0, A.R., Volume II, p. 131. 
36 S.C. 2003, c 7. 
37 Ibid., s. 44. 
38 Little Salmon, supra, para. 46; see also para. 67. 
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Under the Final Agreements, on receipt of a recommended regional land use plan, the Yukon 

government “shall approve, reject or propose modifications” to the plan, but only “after 

Consultation within the affected Yukon First Nation and any affected Yukon community”.39 

Furthermore, if modifications or rejection is proposed, Government “shall forward either the 

proposed modifications with written reasons, or written reasons for rejecting the recommended 

plan” to the Commission.40 

 
23. On receipt of the Planning Commission’s reconsidered plan and final recommendations, 

an additional stage of consultation is required “with the affected First Nation and any affected 

Yukon community” prior to final approval, rejection or modification of the plan by the Yukon 

government.41 

 
24. In accordance with the interpretive principles discussed above, these consultation 

requirements must be read in a fashion which gives each of them content. As stated by the Court 

of Appeal, meaningful participation in the land use process is required in order to further the 

objective of the Final Agreements: 
 

The purpose of the UFA requirement for Consultation with affected bodies before the 
proposed modifications by Yukon is to allow those bodies, primarily the affected First 
Nations, to enjoy the fruits of their bargain – meaningful participation in the 
management of public resources in the area, here, of the Peel Watershed …42 

 
25. The object of reconciliation will be frustrated, for example, if Government does not provide 

a sufficiently detailed description of the modifications it proposes.43 The requirement of “written 

reasons” for the modifications is a signal that the information provided must be detailed and 

thorough, in order to provide fair notice of the basis for the proposed changes and to permit 

informed consideration and dialogue.44 Anything less would not permit the meaningful 

consultations required before the Yukon government makes a final decision.45 

 
                                                 
39 Umbrella Final Agreement, supra, para. 11.6.2, A.R., Volume II, p. 111. 
40 Ibid., para. 11.6.3, A.R., Volume II, p. 111. 
41 Ibid., para. 11.6.3.2, A.R., Volume II, p. 112. 
42 Reasons for Judgment of the Court of Appeal, A.R., Volume I, p. 136. 
43 Umbrella Final Agreement, supra, para. 11.6.2, A.R., Volume II, p. 111. 
44 Umbrella Final Agreement, para. 11.6.3, A.R., Volume II, p. 111. 
45 Umbrella Final Agreement, definition of “Consultation” in Chapter 1, A.R., Volume II, p. 17. 
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D. The Remedy 
 
26. The remedy for any treaty breach found by the Court should further the objective of 

reconciliation. A remedy that does not respect the iterative, collaborative, consultative, 

relationship-building, and consensus-oriented aspects of the land use planning process would not 

advance reconciliation. 

 
27. Administrative law principles provide guidance on structuring any remedy.  They provide 

that “generally, a decision-maker may re-determine a matter after its original decision has been set 

aside or declared invalid on an application for judicial review”.46 The stage of an administrative 

process to which the matter should be returned for redetermination is, absent exceptional 

circumstances, the stage at which the error was made.47 This is so the parties and the decision-

maker can be left “in the position that they were in prior to the making of the invalid decision.”48 

 
28. Consistent with these principles, the remedy chosen by the Court should return the parties 

to the position they were in before the breach. The Court should avoid any remedy which would 

skip over or curtail any unfulfilled step in this process. While repetition of previous steps may add 

delay and cost, that may be the unavoidable price to be paid in order to ensure a full and meaningful 

exchange among the Yukon government, First Nations, the Commission and other interested 

parties prior to any final decision on the approval, rejection or modification of the plan. 

 
E. Rejection of a Plan 
 
29. The Appellants ask the Court to address the scope of the authority of the Yukon 

government to reject a plan.49 The Court of Appeal’s comments on this topic were obiter, given 

the finding of the trial judge that “[a]t no time, did the Government of Yukon reject the 

Recommended Plan.” 50 The Court therefore lacks a live factual foundation for assessing this issue. 

 
                                                 
46 Brown & Evans, Judicial Review of Administrative Action in Canada, (2d, 2009) 12:6310, p. 
12-105, AGC BA, Tab 2; R. v. Northumberland Compensation Appeal Tribunal Ex p. Shaw, 
[1951] E.W.C.A. Civ 1, p. 12; Agrium Vanscoy Potash Operations v. USW, Local 7552, 2014 
SKCA 79. 
47 Chandler v. Alberta Association of Architects, [1989] 2 S.C.R. 848 at p. 864. 
48 Brown & Evans, supra, 12:6310, p. 12-105, AGC BA, Tab 2. 
49 Appellant’s Factum, para. 51. 
50 Supreme Court of Yukon, Reasons for Judgment, para. 185, A.R., Vol. I, p. 77. 
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30. While the treaty clearly contemplates the authority to reject a plan in certain circumstances, 

as the Court of Appeal held, rejection creates the absence of a planning framework, a situation 

which is'"not in the best interests of any of the parties."51 Particularly given that the issue raises 

constitutionally guaranteed treaty rights or duties, this Court should await a case raising a live 

factual record before addressing the scope of the power to reject a plan. 52 

31. If the Court finds it appropriate to address this issue, given the principles addressed above, 

requiring a contextual and purposive interpretation consistent with the objective of reconciliation, 

rejection should only be available after fulfillment of all the steps required in Chapter 11. 

PART IV - SUBMISSIONS CONCERNING COSTS 

32. Canada does not seek costs and requests that no costs be awarded against Canada. 

PART V - ORDER SOUGHT 

33. The appeal should be adjudicated in accordance with the above principles. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated February 24, 2017. 

Suzan Duncan 
Counsel for the Attorney General of Canada 

51 Court of Appeal, Reasons for Judgment, para. 130, A.R., Vol. I, p. 135. 
52 On the importance of a factual foundation to resolving constitutional questions, see, e.g. Guindon 
v. Canada 2015 SCC 41 at para. 116. 
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16 Rogers and Butler, Canadian Law of Planning and Zoning (2d) at p. 1-1. 

Can be found at Tab 1 of this Intervener’s Book of Authorities  
 

17 

17 Brown & Evans, Judicial Review of Administrative Action in Canada, (2d, 
2009) 12:6310, p. 12-105. 
Can be found at Tab 2 of this Intervener’s Book of Authorities  
 
 

27 

 
 
 
 
 
 
 
 
 
 
  



13 
 

PART VII- LEGISLATION 
 
Interpretation Act, R.S.C. 1985, c. I-21 
 
Section 12 
 
 
Yukon Environmental and Socio-economic Assessment Act, S.C. 2003, c 7 
 
Section 44 
 
 
Yukon First Nations Land Claims Settlement Act, S.C. 1994, c. 34 
 
Section 6(1) 
 
 
 

http://laws-lois.justice.gc.ca/eng/acts/I-21/FullText.html
http://laws-lois.justice.gc.ca/eng/acts/I-21/FullText.html#s-12
http://laws-lois.justice.gc.ca/eng/acts/Y-2.2/FullText.html
http://laws-lois.justice.gc.ca/eng/acts/Y-2.2/FullText.html#s-44
http://laws-lois.justice.gc.ca/eng/acts/Y-2.3/
http://laws-lois.justice.gc.ca/eng/acts/Y-2.3/FullText.html#s-6

	Memorandum of Argument of the Intervener The Attorney General of Canada
	Table of Contents
	Part I - Overview and Statement of Facts
	Part II - Canada's Position on the Questions in Issue
	Part III - Argument
	Part IV - Submissions Concerning Costs
	Part V - Order Sought
	Part VI - List of Authorities
	Part VII - Legislation

