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Memorandum of Argument - 1 - Facts 

PART I – STATEMENT OF FACTS 

A. Overview 

 Cash bail has sometimes proven to be a poor friend to the administration of justice.1  

Consequently, Parliament significantly limited the use of this form of release in its reform of bail 

in the early 1970s, replacing it with a “liberal and enlightened” 2 regime of pre-trial release centred 

on the use of sureties instead of cash.3  In this case, however, the judge hearing a bail review found 

that the respondent had a Charter right for a cash deposit to be added atop the surety he was 

offering to back his release.  

 To make this bail comport with the provisions of the Criminal Code, the judge severed the 

statutory provision restricting the use of cash bails to limited circumstances.  In doing so, he 

inadvertently created an entitlement to cash bail in all cases.  There was no need for this overbroad 

constitutional remedy.   

 The Charter does not entitle an accused person to release on any particular form of bail, 

only to a regime where reasonable bails are granted and unnecessary or unjust detentions do not 

occur.  Section 515 of the Criminal Code meets that requirement.  When its provisions are correctly 

applied, either a reasonable bail is granted under the existing provisions, or a justified detention 

ensues.  In this case, a correct analysis would either have led the judge to grant a lawful surety bail 

or to a conclusion that the respondent was not releasable.  

 Parliament’s wisdom in excluding the sort of cash bail issued in this case from the menu of 

reasonable releases permitted by the Criminal Code has been proven by the fact the respondent 

continues to sit in jail as of this writing, unable to meet the massive cash bail granted him as a 

constitutional ‘remedy’.  The reasoning and result in this case are incorrect and should be reversed.  

  

                                                 
1 Right. Hon. J.G. Diefenbaker, House of Commons Debates, 3rd Sess., 28th Parliament, 19-20 Elizabeth II, Vol. III, 1971 (February 

5, 1971) at p. 3124; Martin L. Friedland, Detention before Trial (Toronto: University of Toronto Press, 1969) at p. 176 [“Friedland, 

Detention before Trial”]; Gary Trotter, The Law of Bail in Canada, 3rd ed. (Toronto: Carswell, 2010) at p. 6-12 [“Trotter”].  
2 R. v. Bray, (1983), 2 C.C.C. (3d) 325 (Ont. C.A.) at para. 10, adopted in R. v. Pearson, [1992] 3 S.C.R. 665 [“Pearson”] at p. 691 
3 Bail Reform Act, S.C. 1970-71-72, c. 37; Trotter, at p. 7-1. 
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B. Antic’s arrest  

 Police found  

    

 

  He was arrested, charged, and held for a bail hearing.6   

C. Antic’s personal circumstances 

  

     

   

.9  

     

 

   

   

  

 

  

   

    

  

                                                 
4 Transcript of Proceedings (June 29, 2015), Appellant’s Record, Vol. I, Tab 5 at p. 35, l. 16. 
5 Transcript of Proceedings (June 29, 2015), Appellant’s Record, Vol. I, Tab 5 at p. 35, l. 8. 
6 Reasons on Bail Review Application, Appellant’s Record, Vol. I, Tab 1 at paras. 3 and 6.  
7 Transcript of Proceedings (June 29, 2015), Appellant’s Record, Vol. I, Tab 5 at p. 66, l. 10   
8 Transcript of Proceedings (June 29, 2015), Appellant’s Record, Vol. I, Tab 5 at p. 75, l. 5. 
9 Transcript of Proceedings (June 29, 2015), Appellant’s Record, Vol. I, Tab 5 at p. 69, l. 25.  
10The bail judge notes that the respondent gave varying evidence that he had been in Canada at least three years and as many as ten 

years: Reasons for Bail Review Application, at para. 39.  The respondent’s father testified that the respondent had primarily lived 

in Canada since 1992: Transcript of Proceedings (July 10, 2015), Appellant’s Record, Vol. I, Tab 7, p. 128-129, l. 25.  
11 Reasons on Bail Review Application, Appellant’s Record, Vol. I, Tab 1 at para. 39. 
12 Transcript of Proceedings (June 29, 2015), Appellant’s Record, Vol. I, Tab 5 at pp. 49, l. 17 and p. 76, l. 15.  
13 Reasons on Bail Review Application, Appellant’s Record, Vol. I, Tab 1 at paras. 5 and 39. 
14 Transcript of Proceedings (June 29, 2015), Appellant’s Record, Vol. I, Tab 5 at p. 67, l. 20. 
15 Reasons on Bail Review Application, Appellant’s Record, Vol. I, Tab 1 at para. 38. 
16 Reasons on Bail Review Application, Appellant’s Record, Vol. I, Tab 1 at para. 38. 
17 Transcript of Proceedings (June 30, 2015), Appellant’s Record, Vol. I, Tab 6 at p. 91. 
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D. The initial bail hearing and detention order  

 At his initial bail hearing, the respondent offered his new girlfriend as a surety.  Both the 

Federal and Ontario Crowns opposed his release.  The Justice of the Peace ruled that the respondent 

had not met his onus;18 the charges were serious, the case against the respondent “very strong” and 

could net the respondent a substantial penitentiary sentence,19 leaving him with little incentive to 

appear for trial.   

 The Justice of the Peace found that while the secondary grounds concerns could be met 

with a surety, the respondent had failed to satisfy the primary grounds concern that he was a flight 

risk.  He concluded that, “[t]he plan fails to address in any meaningful way the concerns on the 

primary grounds.”20 

 The respondent was ordered detained.21 

E. The first bail review   

 The respondent brought three bail reviews in the Ontario Superior Court of Justice, each 

before Munroe J. [“the bail judge”].22  On the first bail review, he offered two new sureties, his 

father, who lives in Michigan, and his grandmother who lives in Windsor.  His grandmother was 

77 years old, owned her own home and agreed to offer a $10,000 cash deposit.23  The grandmother 

testified that the respondent used to live with her and that he continued to visit her twice a week 

and to call her frequently.24  

 The respondent’s father, a machinist, was of modest means but offered to put up as much 

cash as necessary to secure his son’s release.25  The respondent’s girlfriend also volunteered to 

pledge $50,000, representing the total equity in her home26 or deposit $10,000 cash.27 

                                                 
18 The cocaine trafficking charge placed the onus on the respondent to justify his release pursuant to s. 515(6) of the Criminal Code. 
19 R. v. Nur, 2015 SCC 15. 
20 Transcript of Proceedings (June 30, 2015), Appellant’s Record, Vol. I, Tab 6 at p. 95, l. 20. 
21 Reasons on Bail Review Application, Appellant’s Record, Vol. I, Tab 1 at para. 6. 
22 Transcript of Proceedings for July 10, 16, and 17 2015, August 27 and 28, 2015, and Reasons on Bail Review Application, 

Appellant’s Record, Tabs 1, 7, 8, 9, 10. 
23 There appeared to be some confusion on the grandmother’s part with respect to the quantum of bail offered; this confusion was 

noted by her son, the respondent’s father: Transcript of Proceedings (July 10, 2016), Appellant’s Record, Vol. I, Tab 7, p. 120, l. 

20 – p. 123, l. 10; p. 125, l. 25, p. 172, l. 20.  
24 Transcript of Proceedings (July 10, 2015), Appellant’s Record, Vol. I, Tab 7 at p. 112, l. 10-25.  
25 Transcript of Proceedings (July 10, 2015), Appellant’s Record, Vol. I, Tab 7 at p. 125, l. 25. 
26 Transcript of Proceedings (July 10, 2015), Appellant’s Record, Vol. I, Tab 7 at p. 161, l. 28-30. 
27 Transcript of Proceedings (July 10, 2015), Appellant’s Record, Vol. I, Tab 7 at p. 169, l. 25-30. 
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 On his reading of this Court’s decision in R. v. St-Cloud,28 the bail judge found that the only 

material change in circumstances which could justify interference with the original bail decision 

was the proposed cash deposit.29  

 Thus, the argument and analysis at this first bail review was focussed on the availability of 

a cash-plus-surety bail and, as a corollary, the question of whether the respondent was ordinarily 

resident in the jurisdiction:30 

Thus arises the major issue to be decided, does this court have authority to 

release Kevin Antic on bail terms which include both a surety and cash deposit, 

because if I have the authority I can and will craft a release for Kevin Antic, 

but if I do not, the detention order must stand. [emphasis added]  

  Having telegraphed this result during the first review hearing, the bail judge invited the 

parties to make submissions on whether a cash-plus-surety bail was a lawful option under s. 515 

of the Criminal Code.31 Despite counsel for the respondent urging the Court to grant a cash bail 

notwithstanding the language of the Code,32 the bail judge correctly concluded that cash-plus-

surety bail is only lawfully available under s. 515(2)(e) to address the unique problems of securing 

the attendance of non-residents.33 

 The various new surety options were never explored.  Rather, discussion of facilitating a 

cash-based bail took over the process.  The bail judge went on to consider instances in which courts 

had granted cash plus surety bails notwithstanding the Criminal Code’s provisions, and rejected 

this route.34   

 He also noted that the restriction on the use of such bails to non-resident cases had been 

effectively held unconstitutional in Alberta,35 but that he could not follow those cases as no 

application for Charter relief was before him.   

                                                 
28 2015 SCC 27. 
29 It is a question for another day whether the mere offer of cash is enough to constitute a material change of circumstances such 

that a bail review court has jurisdiction to interfere with the original bail court’s decision. Generally, there must be something in the 

increase that would have impacted the original bail decision: St-Cloud, at para. 137. 
30 Transcript of Ruling (July 17, 2015), Appellant’s Record, Vol II, Tab 9 at p. 9, l. 20.  
31 Transcript of Proceedings (July 16, 2015), Appellant’s Record, Vol II, Tab 8 at p. 3. 
32 Transcript of Proceedings (July 10, 2015), Appellant’s Record, Vol. I, Tab 7 at pp. 84, l. 23 and following.  
33 See R. v. Melo, [1996] O.J. No. 2235 (Ont. C.J. (Gen. Div)) [“Melo”]. 
34 Transcript of Ruling (July 17, 2015), Appellant’s Record, Vol. II, Tab 9 at pp. 14-15. 
35 See R. v. Folkes, 2007 ABQB 624 [“Folkes”] and R. v. Cherkawi, 2010 ABQB 52 [“Cherwaki”].  No formal declaration of 

invalidity was made in either case, nor was any Charter remedy granted.  In both cases, the bail judge ordered a cash-plus-surety 
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 Ultimately, the bail judge made two findings which defined the case going forward. 

Specifically he found that the respondent is: (i) ordinarily resident in Canada36 and (ii) releasable 

but only with both a cash deposit plus a surety pledge.  

 The original detention order was upheld.  The bail judge concluded that there was no legal 

authority to grant a cash-plus-surety bail, and thus dismissed the bail review on the basis that the 

new evidence did not constitute a change of circumstances based on the criteria set out in St-

Cloud.37  In so doing he expressed frustration at this state of affairs: 

I am very mindful of s. 11(e) of the Charter, which clearly provides that a 

person charged with a crime has a right “not to be denied reasonable bail 

without just cause.” 

I confess frustration because of my inability to reconcile that provision (s. 

11(e) of the Charter) with the orders authorized by Parliament.  But that 

issue is not before me.  

F.  The second bail review 

 The respondent brought a second bail review, seeking Charter relief and arguing a change 

in circumstances. However, he abandoned the Charter application at the hearing as a result of 

having received erroneous advice that the bail review judge lacked Charter jurisdiction.38  The 

review proceeded only in regards to new evidence.  Specifically, the respondent argued that three 

facts now justified his release:   

  

 

 

  

 

                                                 
bail, and then gave the Crown 10 days to set a hearing date to argue the constitutionality of the provision.  In neither case did the 

hearing occur. See R. v. Folkes, 2007 ABQB 733 and R. v. Cherwaki, 2010 ABQB 99. 
36 Transcript of Ruling (July 17, 2015), Appellant’s Record, Vol II, Tab 9 at p. 13. 
37 Transcript of Ruling (July 17, 2015), Appellant’s Record, Vol II, Tab 9 at pp. 16 and 17. 
38 Transcript of Proceedings (August 27, 2015), Appellant’s Record, Vol II, Tab 10 at p. 22, l. 10.  
39 Transcript of Proceedings (August 27, 2015), Appellant’s Record, Vol II, Tab 10 at p. 30, l. 25. 
40 Transcript of Proceedings (August 27, 2015), Appellant’s Record, Vol II, Tab 10 at p. 39, l. 13. 
41 Transcript of Proceedings (August 27, 2015), Appellant’s Record, Vol II, Tab 10 at pp. 31 and 32. 
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 The bail judge dismissed this application on the basis that the potentially heavy sentence 

the respondent faced in respect of the gun found in his room meant the risk of flight was 

undiminished and thus the review failed.42 

G. The third bail review: Constitutional challenge is brought to s. 515(2)(e) 

 On his third bail review, the respondent challenged the constitutionality of the Criminal 

Code’s restrictions on cash bails.  The bail judge ruled in his favour, finding that the inability to 

add a cash deposit requirement to a surety bail infringed the right to reasonable bail under s. 11(e) 

of the Charter.43  The bail judge further found that this restriction on the use of cash deposits was 

not a reasonable limitation under s. 1.44 

 Notably, the bail judge found that the grandmother was a sufficient surety to satisfy the 

secondary grounds, but he concluded that her modest monetary offerings were not enough to keep 

the respondent in Ontario to face trial.  He did not consider adding the respondent’s girlfriend, who 

had offered a substantial surety pledge at both the initial bail hearing and on the first review.45  

H. The remedy: a declaration and amendment of the bail provisions 

 Freed from the restrictions on cash bails, the judge then ordered the respondent’s release 

on a $10,000 cash deposit by his grandmother, who was named as a surety, and the deposit of a 

further $90,000 in cash.46  The Crown was never asked to consent to this form of bail,47 nor did the 

bail judge explain why the grandmother was required to deposit cash rather than make a surety 

pledge. 

 To make this release legal, the judge declared s. 515(2)(e) of the Criminal Code to be 

unconstitutional.  As a remedy, he severed the geographical limitation on the use of cash bails from 

the section, making cash bails, with or without a surety, available in all cases.48  

                                                 
42 Transcript of Ruling (August 28, 2015), Appellant’s Record, Vol II, Tab 11 at pp. 64 and 67.  
43 Reasons on Bail Review Application, Appellant’s Record, Vol. I, Tab 1 at paras. 42-52. 
44 Reasons on Bail Review Application, Appellant’s Record, Vol. I, Tab 1 at paras. 53-61. 
45 Reasons on Bail Review Application, Appellant’s Record, Vol. I, Tab 1 at para. 11. 
46 Reasons on Bail Review Application, Appellant’s Record, Vol. I, Tab 1 at para. 90. 
47 Both the Federal and Provincial Crown participated in the bail hearings and review.  
48 Reasons on Bail Review Application, Appellant’s Record, Vol. I, Tab 1 at paras. 62-64. 
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 After the judicial editing, s. 515(2)(e) now reads as follows, permitting an accused’s release: 

(e) if the accused is not ordinarily resident in the province in which the 

accused is in custody or does not ordinarily reside within two hundred 

kilometres of the place in which he is in custody, on his entering into a 

recognizance before the justice with or without sureties in such amount 

and with such conditions, if any, as the justice directs, and on his 

depositing with the justice such sum of money or other valuable security 

as the justice directs. [emphasis added] 

 This judicial amendment of s. 515(2)(e) had the unintended consequence of universally 

legalizing cash bails (with or without a surety attached) in all cases.  The issue of purely cash-bails 

for local residents was never at issue in this case and the bail judge never adverted to the fact the 

remedy had this effect.  This development is directly contrary to s. 515(2)(d) of the Code, which 

requires Crown consent for cash bails.  That section was also not at issue and was never addressed 

in the hearing.  

I. The respondent has not made bail 

 As of this writing, Kevin Antic remains in jail.  Despite the constitutional relief granted to 

him, he has not made bail.  He has apparently been unable to raise the $100,000 cash. 

 

*     *     * 
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PART II – QUESTIONS IN ISSUE 

 This case raises the following constitutional questions: 

i. Does s. 515(2)(e) of the Criminal Code, R.S.C. 1985 c. C-46, infringe section 

11(e) of the Canadian Charter of Rights and Freedoms to the extent that it 

restricts access to cash-plus-surety bails?  

ii. If so, is the infringement a reasonable limit prescribed by law that can be 

demonstrably justified in a free and democratic society under s. 1 of the 

Canadian Charter of Rights and Freedoms? 

 The appellant’s position is that the restrictions on cash bails under s. 515(2) of the Code are 

ameliorative provisions that enhance the availability of bail to accused persons generally.  Correctly 

applied, these provisions allow the courts to craft bail orders for all releasable accused without 

resort to cash and its attendant problems.  

 A judicial, academic and legislative consensus exists that broad use of cash bails causes 

more harm than good, apply unfairly to disadvantaged accused, encourage the imposition of 

unmeetable bails, and generally operate to reduce the availability of reasonable pre-trial release.  

Denying them infringes no constitutional right.  

 In any event, if Parliament’s choice to restrict cash bails is an infringement of s. 11(e), it is 

demonstrably justified under s. 1.  The limit has a pressing and substantial objective – specifically, 

the promotion of a more effective, just and equally accessible release system for all criminal 

accused.  In pursuit of this objective it impairs the availability of bail minimally in practice, if at 

all, and has a salutary society-level effect.   

 The bail judge’s constitutional finding and consequent amendment of the Criminal Code 

are mistaken and should be reversed.    

*     *     *
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PART III – STATEMENT OF ARGUMENT 

A. Section 515(2) always permits a reasonable bail 

 Kevin Antic was either releasable on a proper surety bail, on a cash deposit with the consent 

of the Crown, or not at all.   Those were the reasonable outcomes of the bail process in this case.  

Instead, the huge cash-plus-surety bail ordered as his constitutional ‘remedy’ became his de facto 

prison.  This erroneous order was itself an unreasonable bail, and the Criminal Code prohibits it 

for good reason. 

 When the principles of the bail regime in the Criminal Code are correctly applied, 

releasable accused are granted bail, and those individuals who cannot reasonably be allowed back 

into the community are detained pending trial.  The Charter demands nothing more.  Specifically, 

neither the existence of more extreme measures, nor an incarcerated accused’s willingness to accept 

them in exchange for liberty, make such conditions reasonable, much less constitutionally 

guaranteed.   

 Section 11(e) of the Charter creates a two-fold right: (1) not to be denied bail without just 

cause; (2) to be granted bail on reasonable terms.49  Just cause can be established when bail is 

denied in only a narrow set of circumstances and where the denial is necessary to promote the 

proper functioning of the bail system.50   

 In this case, the bail judge wrongly identified the geographical restriction in s. 515(2)(e) as 

the reason why the respondent was being denied bail.51   

 This led to an analysis focussed entirely on whether the geographic restriction was 

necessary to promote the proper functioning of the bail system.  However, the real reason for the 

respondent’s detention in custody was the bail judge’s erroneous fixation on a cash bail as the only 

mechanism by which the respondent could secure his release.   

                                                 
49 Pearson, at paras. 45 and 46. 
50 Pearson, at para. 58 
51 Reasons on Bail Review Application, Appellant’s Record, Tab 1, at para. 44.  
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 Here, the bail judge failed to apply the two core principles of s. 515, namely: (i) the “ladder 

principle” that an accused person whose detention is not necessary should be released on the least 

restrictive bail that protects the administration of justice; and (ii) that cash is a last resort.  These 

errors, and not the prohibition on stacking cash deposits atop surety bails for locally-resident 

accused, are the source of the problem in this case.   

i. The core approach to bail is to impose the least onerous form of release possible  

 Section 515(3) of the Criminal Code entrenches the “ladder principle”. This requires the 

bail court to consider and reject each rung on the escalating menu of possible releases before 

moving upwards to a stricter form. 52  It provides that:  

(3) The justice shall not make an order 

under any of paragraphs (2)(b) to (e) unless 

the prosecution shows cause why an order 

under the immediately preceding paragraph 

should not be made. 

(3) Le juge de paix ne peut rendre 

d’ordonnance aux termes de l’un des alinéas 

(2)b) à e), à moins que le poursuivant ne 

fasse valoir des motifs justifiant de ne pas 

rendre une ordonnance aux termes de 

l’alinéa précédant immédiatement. 

 

 In turn, the forms of release permitted by s. 515(2) are enumerated in increasing order of 

restrictiveness.53  This order is intentional54 and of key importance in this case.  Specifically, cash 

bail of any sort is treated as more restrictive than surety bail and is thus a last resort when no form 

of surety bail is possible.  The Criminal Code provides for five forms of release for those accused 

who cannot be released on their own undertaking without conditions:  

a. On the acccused’s own undertaking with conditions (s. 515(2)(a)); 

b. On a recognizance with conditions, but without sureties and without deposit of 

money or other valuable security (s. 515(2)(b)); 

c. On a recognizance with conditions and with one or more sureties, but without 

deposit of money or other valuable security (s. 515(2)(c)); 

                                                 
52 R. v. Anoussis, 2008 QCCQ 8100 at paras. 1, 18, 22, 23, 35, 40; Trotter, at pp. 6-7 to 6-9 [“Anoussis”]. 
53 Ibid.  
54 House of Commons Debates, 3rd Sess., 28th Parliament, 19-20 Elizabeth II, Vol. III, 1971 (February 5, 1971) at p. 3117.  
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d. With the consent of the prosecutor, on a recognizance with a cash bail (deposit of 

money or other valuable security) but without sureties (s. 515(2)(d)); and  

e. If the accused is not ordinarily resident in the province in which he is in custody or 

does not ordinarily reside within two hundred kilometers of the place he is in custody,  

on a recognizance with a cash bail and with or without sureties (s. 515(2)(e)).  

 In each case, the bail justice can impose such terms and conditions for the bail as are 

reasonable and necessary to ensure compliance.  For instance, accused may be ordered to report at 

a particular location, remain in the jurisdiction, deposit his passport, obey a curfew, or even stay in 

his residence all day, every day, if the circumstances justify it.55  There is an “intimate link” 

between the availability of these conditions and the releasability of an accused on an application 

for bail.56  The quantum of bail alone does not determine if a release is possible. 

 For most accused, the strictest available form of release will be a recognizance with one or 

more sureties under s. 515(2)(c).  Cash-only bails require Crown consent and are reserved for those 

unusual cases where no possible surety exists and a personal recognizance under s. 515(2)(b) is 

inadequate.  Cash-plus-surety bail – the most onerous form of release permitted – is reserved 

exclusively for cases where the accused is foreign to the jurisdiction.  Even then, the ladder 

principle requires that lesser bails are considered before a cash-plus-surety bail is imposed.57   

 The ladder principle does not seem to apply to those accused who are in a reverse onus 

position because of the nature of their charges.58  Nevertheless, if the accused has shown cause 

why he should not be detained, the justice must still consider the available forms of release and 

structure a release that the justice “considers desirable”. The accused has an opportunity to show 

cause why particular conditions (or forms of release) should not be imposed.59  In the present case, 

however, the respondent was no longer in a reverse onus position by the time of his second bail 

hearing.60  As such the ladder principle was engaged.  

                                                 
55 Section 515(4), (4.1) and (4.2) of the Criminal Code.  
56 Trotter, at p. 6-1. 
57 Trotter, at p. 6-16 
58 See ss. 515(6) and (7) of the Criminal Code. See also Trotter, at p. 6-9. There is controversy as to whether s. 515(3) should apply 

in reverse onus situations: see R. v. Alcantara, [2007] A.J. No. 1575 (Q.B.) at para. 50; R. v. Mead, 2016 ONCJ 308 at paras. 29-33  
59 Section 515(7) of the Criminal Code. 
60 The respondent pleaded guilty to the CDSA s. 5(2) offence, a reverse onus offence under s. 515(6) of the Criminal Code. 

Transcript of Proceedings (August 28, 2015), Appellant’s Record, Vol. II, Tab 11 at p. 249 
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ii. The correct approach where cash is unavailable is to look down the ladder   

 If the ladder principle is respected, preventing locally-resident accused from relying on cash 

bails as a matter of course does not deprive them of access to reasonable bail.  Instead, it forces the 

court to give closer consideration to the options on the lower rungs of the ladder.61  For example, 

in R. v. Rowan, the constitutionality of the need for Crown consent to a cash bail under s. 515(2)(d) 

was challenged.  The Ontario Superior Court (per Ramsay J.) rejected that challenge, explaining 

that the absence of Crown consent does not lead to a denial of bail altogether, but rather compels 

the Court to look down the ladder to a less onerous form of release: 

The prosecutor’s consent to cash deposit does not determine release. It can 

only determine the form of release. Withholding consent to cash deposit in the 

case of an accused person whose detention is not necessary will result in a form 

of release that is generally considered less onerous than cash deposit. 

(emphasis added).62 

 In the same way, the geographic restriction on cash-plus-surety bail should not result in an 

otherwise releasable accused being detained; it simply requires the court to more carefully consider 

how either a surety bail without deposit, or a cash-only bail on consent of the Crown, might work.  

If neither sureties nor cash alone are good enough to secure the release of a local resident, that is 

not a failing of s. 515(2), but rather a powerful sign that the person is not suitable for release. 

iii. Application to the facts in this case  

 The bail judge had three choices in this case: embrace the Criminal Code’s faith in the 

effectiveness of surety bail, invite the Crown to consider consent to a cash only bail, or find that 

the respondent simply wasn’t reasonably releasable.  He did none of those things.  Rather, he priced 

the risk of the respondent not returning for trial so high, that only a bail deemed unreasonable by 

the provisions of s. 515(2) could satisfy his concerns.  This was the wrong approach.  

  

                                                 
61 With a reverse onus, the bail justice looks at surety bails as the most restrictive available form of bail to consider.  
62 Rowan, at paras. 12-13. 
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a. The bail judge did not give due consideration to the proposed surety plan  

 Once the bail judge rejected the Crown’s position that detention was clearly required, the 

first step was to give serious consideration to how a suitable bail could be crafted. At the first bail 

review, counsel for the respondent proposed a new and strengthened surety plan, one that was 

intended to address the concerns of the original bail judge on the primary grounds.  The bail judge 

was obliged to evaluate this changed plan in light of the original reasons for detention. As a 

centerpiece of bail reform, Parliament made a deliberate choice to position sureties, and the power 

of family and friends to ensure compliance, as pivotal components of the bail system.63   

 The present case illustrates the wisdom of that choice. Here, the respondent’s grandmother 

and girlfriend were both willing to sign bail.  These local sureties – particularly the grandmother – 

knew the respondent best, held deep affection for him, and were willing to pledge substantial 

amounts relative to their means.    

 The bail judge was entitled to craft a release that demanded substantial pledges from both. 

This could have included most or all of the $50,000 of the girlfriend’s equity in her home, and 

potentially a higher pledge from the grandmother than the $10,000 she offered in court.64   If these 

sureties then chose not to sign that bail, it would be strong evidence that the respondent was not in 

fact trustworthy enough to be released.  His subsequent detention – stemming from unwillingness 

of sureties to take a risk on him – would not be unreasonable.  Moreover, it would be reviewable 

to ensure the quantum of the surety pledges was not disproportionately high. 

 Structuring a release in this way is the epitome of granting a “reasonable bail”. By failing 

to do so, the bail judge fell into error.   

b. The bail judge’s lack of faith in the “pull of bail” fueled the error 

 The bail judge rejected release on sureties alone due to his concern that “the pull of bail” 

would be insufficient because, if the respondent skipped bail and returned to the United States, he 

did not think the respondent believed that the grandmother would be made to pay. 

                                                 
63 Trotter, at 7-1. 
64 Obviously, the amounts required should be within the means of the sureties.   
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 The “pull of bail” is the moral pressure applied to the accused to comply for fear of the 

damage that will otherwise befall his sureties.  In R. v. Horvath and Mirza, the Ontario Court of 

Appeal adopted the classic English formulation of the concept:65 

The real pull of bail, the real effective force that it exerts, is that it may cause 

the offender to attend his trial rather than subject his nearest and dearest who 

has gone surety for him to undue pain and discomfort. 

 The bail judge, in rejecting the respondent’s father as a sufficient surety, was rightly 

concerned that a Canadian bail estreatment would be potentially unenforceable against someone 

who lives entirely in another country.66  However, he wrongly based his reasoning on the 

assumption that there would be an insufficient pull of bail exerted on the respondent if his 

grandmother (and potentially his girlfriend) provided the only financial guarantees.67  

 His conclusion was premised on skepticism that the respondent would feel the “pull of bail” 

sufficiently based on his grandmother’s sympathetic circumstances:68 

What grandmother offers in this regard has insufficient coercive power to 

assure me Kevin Antic will stay.  First, the amount alone is too low… I am 

concerned that Keven Antic could walk away on a mere pledge by his 

grandmother rationalizing that the government would not take an elderly 

woman’s home.  Whether such thoughts have any basis in fact is not the point. 

The point is that the amount and the form of the money offered must be 

compelling to the accused. A $10,000 pledge from a grandmother simply is 

insufficient in a case like this. The sureties offered, without cash, were patently 

insufficient. [emphasis added] 

 Rather than second-guess the respondent’s state of mind about the likelihood of estreatment 

– a topic on which no evidence had been called – the trial judge should have proceeded on the 

premise that the estreatment is effective and vigorously enforced.  Indeed, the leading authorities 

on bail forfeiture focus on ensuring that the “pull of bail” is not diluted by a failure to order 

forfeiture, even in sympathetic cases.69  

                                                 
65 Regina v. Southampton Justices, ex parte Corker (1976), 120 S.J. 214, as cited in R. v. Horvath and Mirza, 2009 ONCA 732 at 

para 40 [“Horvath”]. 
66 See R. v. Fleming, 2007 BCCA 219 at paras. 6-8; R. v. Martin, [1980] O.J. No. 2568 (C.A.) at para. 6.   
67 The bail judge appears to have ignored the girlfriend’s offer to pledge up to $50,000.   
68 Reasons on Bail Review Application, Appellant’s Record, Vol. 1, Tab 1 at para. 11.  
69 Horvath, at paras. 41 and 47; United States of America v. Le, 2010 BCSC 1653 at paras. 14-18; R. v. Tymchyshyn, 2015 MBQB 

23. 
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 The central tenets of the modern bail regime are that sureties are as good as or better than 

cash, and that the estreatment process will give force to the ‘pull of bail’.  The bail judge was 

obliged to proceed on this basis, and he erred in reverting reflexively to cash as a preferable option.  

c. Only if no suitable sureties are available should cash alone be considered  

 In those cases where local sureties are unavailable, a cash deposit (without a surety) is the 

next step on the ladder.  The bail judge here never considered whether a cash-alone bail would be 

sufficient because he wanted to have the supervisory value of a local surety.  In a case where the 

Court concludes that a cash-only bail would be sufficient security (after excluding the possibility 

of sureties), the Crown should be invited to consider consenting to such a release.  The Crown’s 

exercise of its discretion to consent, and the reviewability of that decision, are for another case.  

d. Sometimes an accused simply isn’t releasable 

 There are situations in which the circumstances of the accused, his antecedents, and the 

offence are such that none of the forms of release in s. 515(2) suffice to satisfy the primary, 

secondary and tertiary grounds for detention.  In those instances, s. 11(e) of the Charter neither 

invites nor requires more extreme forms of bail to be read-into the Code.   

 Equally, the fact that cash-plus-surety-bails are a form of release recognized by the Code 

for use in unusual cases of the greatest concern does not ipso facto mean that such bails are 

“reasonable” or constitutionally available in every case.  Rather, Parliament has enacted a complete 

scheme of bail in s. 515(2), under which accused persons who are truly releasable may be granted 

bail without recourse to this exceptional and undesirable measure.   

 The fact that a form of bail can be conjured-up that is not permitted by the Code, but might 

satisfy the Court’s primary and secondary grounds concerns does not thereby make that a 

“reasonable” form of release in routine cases. Section 11(e) does not create an à la-carte bail menu. 

To the contrary, where the Court remains uneasy about releasing a local resident despite the 

availability of sound sureties, the quantum of cash deposit needed to quell those concerns may very 

well be so large as to become a de facto detention order.   

 This case proves the point exactly – this bail order was not a form of release at all.   
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B. Universally available cash bails are the problem, not the solution  

 Historically, cash deposits were the predominant form of bail in Canada.70  During the 

criminal law reforms of the 1960s, this practice came under heavy criticism.71  In his seminal work 

Detention before Trial, Professor Friedland documented the injustices flowing from the reliance 

on cash bail.  In particular, he criticized the setting of cash bails in amounts the Court deemed 

sufficient to answer primary grounds concerns, but which offenders often could not meet.72  He 

summarized the shortcomings of the pre-reform bail system in these terms:73  

In the setting of bail there is an undue preoccupation with its monetary aspects.  

Security in advance is generally required in our courts…. 

[t]he tragedy of this pre-occupation with money is that a large percentage of 

persons are unable to raise the bail that is set…. A system which requires 

security in advance often produces an insoluble dilemma.  In most cases it is 

impossible to pick a figure which is high enough to ensure the accused’s 

appearance in court, and yet low enough for him to raise: the two seldom 

overlap. [emphasis added]  

 Similarly, the 1969 Report of the Canadian Committee on Corrections (The Ouimet Report) 

expressed the view that cash deposit as a form of bail “should have a very limited use”.74  In 1972, 

Parliament acted on the growing consensus that a cash-based bail system was outmoded and 

unjust.75  The solution crafted by Parliament was to limit cash bails to exceptional circumstances.  

Cash bails were retained as a possibility (not a requirement) only for those who had no ties to the 

community and who had no other way of being released pending trial.76  The purpose of the 

limitation was expressed by then Minister of Justice John Turner: 

I want to draw to the attention of hon. members that cash bail in this bill is only 

a last resort. The provision under the present Criminal Code whereby an 

accused person can be required to deposit cash or valuable security as a 

condition of his release on bail can in many cases operate harshly against poor 

people.  

                                                 
70 See Folkes, at para. 15. 
71 Reasons on Bail Review Application, Appellant’s Record, Vol. I, Tab 1 at para. 28. 
72 Friedland, Detention before Trial, supra at pp 180-181. 
73 Friedland, Detention before Trial, supra at p.176. 
74 Canada. Committee on Corrections. Report of the Canadian Committee on Corrections: Toward Unity: Criminal Justice and 

Corrections (Ottawa: Queen's Printer, 1969) at p. 116 [“Ouimet Report”]. 
75 See House of Commons Debates, 3rd Sess., 28th Parliament, 19-20 Elizabeth II, Vol. III, 1971, p. 3115; p. 3124 
76 Minutes of Proceedings and Evidence of the Standing Committee on Justice and Legal Affairs  

Respecting: Bill C0218, An Act to amend the provisions of the Criminal Code relating to the release from custody of accused 

persons before trial or pending appeal, 3rd Sess, 28th Parl, 1970-71, Issue No. 8, Tuesday, February 23, 1971, p. 8:26, 8:29.  
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One of the objects of these new amendments to the Criminal Code is to restrict 

the circumstances under which a person could be required to deposit cash or 

valuable security as a condition of his release pending trial by providing cash 

bail could be required only where the alleged offender was not ordinarily 

resident in the community where he was in custody.77 

 The clear and reasoned legislative intent of the current bail provisions in the Criminal Code 

was to move away from reliance on cash deposits in all but a few limited circumstances.78 

Significantly, the purpose behind this policy was to increase the accessibility of bail and ameliorate 

the proven discriminatory impacts of the historical reliance on cash deposits.   

 The possibility of cash-only bails for local accused was re-introduced three years later, 

though only if used with the consent of the Crown.79  There is consensus that it was brought back  

to provide for those local accused who were otherwise releasable but simply could not find a 

suitable surety.  Allowing for cash deposit provided an avenue for release in these narrow 

circumstances.80   

  The concerns over the working of cash bail remain as valid today as they were 40 years 

ago.  On October 1, 2015, only three weeks before the final bail review judgment in this case was 

released, New York State’s retiring Chief Judge made an impassioned call for legislative reform to 

do away with his state’s continued dependence on cash bail.81 

Make no mistake, in my view the ultimate goal may well be to end our 

reliance on cash bail in New York. It is fundamentally unfair for a 

person’s liberty to be all about how much money you have. 

 The restriction of cash bail to limited circumstances is thus an ameliorative provision, and 

the lack of a cash-option does not equal an unreasonable denial of bail.   

                                                 
77 House of Commons Debates, 3rd Sess., 28th Parliament, 19-20 Elizabeth II, Vol. III, 1971, p. 3118. 
78 House of Commons Debates, 3rd Sess., 28th Parliament, 19-20 Elizabeth II, Vol. III, 1971, pp. 3118, 3131 
79 Criminal Law Amendment Act, S.C. 1974-75-76, c. 9. 
80 See Rowan, at paras. 10-11; Trotter, at 6.3(d), pp. 6-12 to 6-13; Minutes of Proceedings and Evidence of the Standing Committee 

on Justice and Legal Affairs Respecting: Bill C0218, An Act to amend the provisions of the Criminal Code relating to the release 

from custody of accused persons before trial or pending appeal, 3rd Sess, 28th Parl, 1970-71, Issue No. 8, (February 23, 1971), at 

pp. 8:11,8:26, 8:29.80 
81 New York Times, “State’s Chief Judge, Citing ‘Injustice’, Lays Out Plans to Alter Bail System, Oct. 1, 2015. See also Talbot, 

Margaret, “The Case Against Cash Bail”, The New Yorker (August 25, 2015), http://www.newyorker.com/news/news-desk/the-

case-against-cash-bail[accessed online: 12/07/2016 4:36:30 PM] 
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i. Contemporary experience shows the risks of re-introducing cash bails 

 While a cash-plus-surety bail may appear as an attractive option in a few cases, experience 

shows that this is not a “reasonable” form of bail at a systematic level.  In Anoussis, Healy J.Q.C. 

sounded the alarm over the bail system in Quebec decaying back towards a reliance on cash 

deposits:82   

In practice the volume of cases forces everyone involved to achieve some 

economies of time. It is as if, instead of climbing a set of stairs one step at a 

time, they run up and down three or four steps at a time, thus passing over 

some steps along the way.  As a result the formal progression of the “ladder 

principle” is not strictly followed. 

 The warning in Anoussis buttresses the concern that bail courts may now chose to add a 

cash requirement as a matter of routine in close cases. It shows that, in practice, there is already a 

tendency for the system to rely on the highest (effective) rung of the ladder too often.83  The 

discrepancy between this practice and the prescriptive framework set out in the Code – that courts 

must move incrementally through the forms of release – cannot be ignored when considering 

whether cash bails should be made universally available. 

 Justice Gary Trotter highlighted the danger of back-sliding towards cash bails in his leading 

text The Law of Bail in Canada.  After reviewing two other cases which have suggested a 

constitutional entitlement to cash bails, he levied an insightful critique on the superficial appeal of 

this device that precisely captures the problem in this case: 84 

On the facts of [these cases] removing the strictures on combining 

sureties with cash bail as requested by the accused, would have resulted 

in a just outcome.  However, when all restrictions on ordering cash bail 

are removed, we run the risk of transporting the law back to pre-1972, 

with its attendant problems that were documented by Professor 

Friedland.  It is not sufficient to simply remove the existing and rather 

peculiar restrictions on cash bail.  Something else needs to be put in 

place to ensure cash bail is used only exceptionally, and in accordance 

with the “ladder” concept. [emphasis added]  

                                                 
82 Anoussis, at para. 29 
83 Friedland, Martin L., The Bail Reform Act Revisited, (2012), 16 C.C.L.R. 315 at p. 321 [“Friedland, The Bail Reform Act 

Revisited”]. See also Myers, Nicole M., Shifting Risk: Bail and the Use of Sureties, (2009) 21 Current Issues Crim Just. 127. 
84 Trotter, at p. 6-17. 
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ii. The unreasonable impact of cash bail is manifested in the respondent’s own 

case  

 Ironically, this case has come to illustrate exactly the problem Professor Friedland identified 

in 1969, and which the reformed bail provisions were designed to avoid.  The respondent has bail 

but remains in jail.  The cash requirement, despite being engineered with the best of intentions, 

appears to have become an obstacle to his release.  As Professor Freidland reported and predicted, 

the quantum of cash deposit the court required to be ‘comfortable’ releasing an accused person 

rapidly becomes prohibitive.  This form of bail simply doesn’t work. 

 Parliament’s decision that cash-plus-surety bail is not a reasonable form of release in 

routine cases has proven correct.  Putting a more restrictive option on the table will too often lead 

accused persons getting stricter-than-necessary bails, with a subset of those people unable to secure 

their release.  That result is inconsistent with the values of the Charter and should be avoided. 

 While the bail judge laudably reasoned from a desire to find a way to release the respondent, 

the textual change he wrought to the Code can equally operate to create more onerous bails for 

accused who might otherwise be released to a surety without the demand for cash by creating a 

new, higher, top rung on the bail ladder.  This de facto invitation to impose ever-stricter bails is a 

retrograde step when viewed in the perspective of the Bail Reform Act.85 

 In Ontario, the courts have by-and-large resisted the siren-song of cash bails.86  In R. v. 

Melo, an Ontario Superior Court judge found that the bar on cash-plus-surety bails for local 

residents did not offend s. 11(e) of the Charter – the exact opposite conclusion to that reached in 

this case.87  In The Law of Bail, Trotter J. made the following apposite observations about the Melo 

decision, which apply equally here:88 

Somewhat ironically, defence counsel sought an order declaring s. 515(2)(c) 

to be unconstitutional because of its forbiddance of a cash deposit along with 

a surety.  This claim was rightly rejected….While it may have been convenient 

for Melo to make a cash deposit, the constitutional remedy that was sought 

would have impacted adversely on a wide, systemic level.  Reform efforts, 

                                                 
85 Rowan, at para. 16. 
86 Although Folkes was followed by a number of Justices of the Peace (see R. v. Storr, 2008 ONCJ 571; R. v. T.O., 2009 ONCJ 795; 

R. v. O.M., 2010 ONCJ 176), this approach was explicitly rejected by the Ontario Superior Court of Justice: Rowan, at para. 5.  
87 Melo, at para. 10. 
88 Trotter, at pp. 6-12 to 6-13. 
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whether legislative or Charter-based, ought to focus on limiting rather than 

extending the use of cash deposits. [emphasis added]  

 

 The judgment in Melo was followed by Ramsay J. of the same Court in R. v. Rowan. There, 

the Court held that, for local residents, a surety bail without deposit can always be fashioned if the 

Crown has not proven detention is necessary, and that a return to reliance on cash was misguided.89  

In language precisely on-point to the present case, Ramsay J. noted that:90  

One of the main purposes of the Bail Reform Act was to get away from the 

common law’s preoccupation with cash deposit. Parliament chose to reserve 

cash deposit for accused persons who live outside the province or more than 

100 miles [now 200 kilometres] from the place of detention. Such accused 

might well find it difficult to find a surety, and it would be difficult to enforce 

or supervise conditions of release. 

 Notably, the Court in Rowan articulated forceful reasons for eschewing judicial 

amendments of s. 515(2) that expand the availability of cash deposit bails:91  

Unlimited discretion to order cash deposit could easily lead to a situation in 

which deposit is the norm. In my time at the bar I saw surety bail grow from 

an occasional requirement imposed in relatively narrow circumstances to the 

norm for almost every case. The near universal requirement for a surety, in the 

opinion of some learned observers, is being used to keep accused persons in 

custody…. The unrestricted right to order cash deposit could take a similar 

course. [emphasis added] 

 

 Collectively, these authorities clearly and accurately articulate why the absence of a cash-

plus-surety bail option does not deny reasonable bail.   

iii. Conflicting authority and practice across Canada  

 Notwithstanding the letter and spirit of the Bail Reform Act, cash bails continue to reign in 

numerous Canadian jurisdictions.92  In R. v. Anoussis, Justice Healy comments on the overuse of 

cash bails in Québec:93 

Perhaps the best, and certainly the worst, explanation for the prevalence of 

cash conditions is that they have become a matter of habit – habit compounded 

by pressures of time and volume in busy courtrooms. … No doubt there are 

                                                 
89 Rowan, at para.13. 
90 Rowan, at para. 9. 
91 Rowan, at paras. 15-16. 
92 Friedland, Martin L., The Bail Reform Act Revisited, at p. 319.  
93 Anoussis, at para. 38. 



- 21 - 

Memorandum of Argument  Argument 

many reasons why a condition of cash is frequently sought by the prosecution 

and seldom challenged by the accused. It seems to be an instance where 

repeated practice has overtaken both the letter and the policy of the law to a 

point where the requirement imposed by Parliament has been displaced. Where 

this occurs, it is not only unfortunate and unfair – and inconsistent with the 

Code – but contrary to the liberty of an accused person. 

 In British Columbia, the requirement for Crown consent to cash-only bails has been struck 

down as unconstitutional.  Rather than striking the provision entirely, the B.C. court severed the 

requirement for Crown consent from s. 515(2)(d), leaving an absolute right to cash bail (without 

sureties), similar to what resulted from the severance in this case. 94  

 Similarly, in R. v. Folkes, the Alberta Court of Queen’s Bench found that the limitation of 

cash-plus-surety bails to non-resident accused was a prima facie Charter infringement – the same 

conclusion as was reached in this case.  In Folkes, however, the Court granted no Charter remedy 

since the constitutional issue had not been properly argued (the trial judge having raised it in his 

reasons). Thus, the remedy was limited to issuance of a cash-plus-surety bail for the specific 

accused in that case, with a direction to the Crown to contest the constitutionality of the order if it 

so wished.95 

 The result in Folkes flowed in part from the fact that the predominance of cash bails never 

diminished in Alberta, irrespective of the reforms to the Criminal Code.96  Indeed, in R. v. Folkes, 

the Court found that: “the Alberta approach seems to differ”, concluding that:97 

[I]f the decision to grant bail is made, the judge usually does not 

specifically ask for the consent of the prosecutor for the deposit of cash 

bail.  Presumably that is because the bail judge assumes the Crown 

would prefer a cash deposit to no cash deposit, and consent is assumed.” 

 Not surprisingly, the problems associated with cash bails continue to manifest in those 

jurisdictions which have ignored or read down the legislative restrictions on this form of release.  

In Alberta, for example, there are ample examples of accused persons who have either consented 

                                                 
94 R. v. Saunders, 2001 BCSC 1363, at para. 40. 
95 The Crown was invited to argue the Charter issue at a later date, which did not occur. R. v. Folkes at paras. 39 and 55; R. v. 

Folkes, 2007 ABQB 733. 
96 For example, see R. v. J.M., 2003 ABQB 868 [“J.M.”], R. v. Saunter, 2006 ABQB 808 [“Saunter”].  The practice of ordering 

cash bails without Crown consent continues in Alberta; see R. v. Brost, 2012 ABQB 696 at para. 32.  
97 Folkes, at paras. 2 and 13. 



- 22 - 

Memorandum of Argument  Argument 

to cash bail terms or had them imposed and who are unable to meet the amount required for their 

release.98   

C. The restriction on cash-and-surety bails does not violate s. 11(e) of the Charter 

 To the extent that the geographic restriction in s. 515(2)(e) served in any way to deny the 

respondent’s release, this denial was in accordance with s. 11(e).  In other words, the geographic 

restriction is a “just cause” for denying bail, and it is not an infringement of s. 11(e).99   

 A “just cause” for denying bail is one that meets the following requirements: (1) the denial 

must occur only in a narrow set of circumstances; (2) the denial must be necessary to promote the 

proper functioning of the bail system and not undertaken for any purpose extraneous to the bail 

system.100  If s. 515(2)(e) is viewed as a limitation on release that could deny bail in certain 

circumstances, then it meets these requirements.  

 First, only in the most exceptional hypothetical would the geographic restriction be the only 

reason for a denial of bail.  The existence of a class of those local accused persons for whom either 

a stiff surety bail or a substantial cash alone bail (with the prosecutor’s consent) is insufficient is 

hypothetical at best.  The respondent fell into that class only because on the bail judge’s errors in 

applying s. 515(2).  The geographic restriction thus denies bail in a very narrow set of 

circumstances. 

 Second, the geographic restriction is necessary to promote the proper functioning of the 

bail system. As explained above, this restriction prevents the justice system from unduly relying 

on an unjust and ineffective form of interim judicial release. The broad use of cash bails causes 

more harm than good, applies unfairly to disadvantaged accused, encourages the imposition of 

unmeetable bails, and generally reduces the availability of reasonable pre-trial release.  

 Therefore, the geographic restriction is in accordance with the s. 11(e) right not to be denied 

bail without just cause.  

                                                 
98 See J.M.; Saunter; R. v. F.A.F., 2011 ABQB 575. 
99 Pearson, at para. 58. 
100 Pearson, at para. 48; R. v. Morales, [1992] 3 S.C.R. 711, at p. 726; R. v. Hall, 2002 SCC 64, [2002] 3 S.C.R. 309, at paras. 16, 

22. 
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 The solution to the problem identified by the bail judge in this case is not to find that s. 

515(2)(e) violates the respondent’s Charter rights.  Rather, bail courts should be reminded of the 

importance of adhering to the ladder principle and of their obligation to consider the least restrictive 

form of release for those who don’t need to be in jail.   There may be those for whom the primary 

ground concerns cannot be assuaged by even the strictest of surety bails.  But in those cases, it is 

the primary ground – not the denial of cash-plus-surety bail – which operates to detain the accused. 

For all of these reasons, there is no infringement of s. 11(e) in this case.   

 The Crown’s position is that, properly applied, the forms of release provided for in s. 

515(2)(a-d) allow for bail to be granted to every accused who can safely be released.  More 

importantly, any hypothetical accused for whom a cash-plus-surety bail would be the “only 

answer” would necessarily stand at the very edge of releasability, facing very significant primary 

and secondary grounds concerns.   This is the operative context for the s.1 analysis.  

D. Section 1: Reducing the use of cash bails is a reasonable and laudable limit  

 The compelling arguments for limiting use of cash bail apply with equal force to an analysis 

under section 1 of the Charter.  Reducing the use of cash deposits improves the administration of 

justice for both society and accused persons alike, and if it is a limitation of the s. 11(e) right, then 

it is a reasonable limit that is demonstrably justified in a free and democratic society. 

i. The objective of the restriction on cash deposits is to improve access to bail  

 The geographic restriction advances a pressing and substantial objective: the promotion of 

a more effective, just and equally accessible release system for all criminal accused. This objective 

promotes Charter values. 

 The objective of the Bail Reform Act was to create a “liberal and enlightened system of pre-

trial release” and ensure that more accused were released on less onerous terms than they had been 

before.101   

                                                 
101 R. v. Bray (1983), 2 C.C.C. (3d) 325 (Ont. C.A.) at para. 10, adopted in Pearson at p. 691. 
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 Justice Trotter describes the reduction of the reliance on cash bails as one of the “major 

features” by which the Act was meant to achieve these laudable goals:102   

With one exception, the Bail Reform Act created a pre-trial release system that 

dispensed with the need for the accused to deposit money in order to gain 

his/her release. Indeed this was one of the major features of the new Act, 

principally motivated by the findings and recommendations of Professor 

Martin Friedland. 

 Extensive public and academic study had shown that a cash-based system of bail was not 

working, and in fact wrought persistently discriminatory outcomes on disadvantaged members of 

society.  The Parliamentary debates on the Bail Reform Act make clear that its new regime was 

meant to address the serious problems created by cash bails. For instance, John Gilbert, the Member 

of Parliament for Broadview, said this about the previous bail regime: 

I am sure some hon members know what happened in the past with regard to 

bail. The primary consideration was ensuring the attendance of the accused at 

trial. Many courts have thought that the attendance of the accused could be 

better secured if cash or property were put up by the accused or by sureties. 

From that practice developed what is known as the professional bondsman. … 

As matters developed, these bondsmen were charging between 15 and 20 

percent for supplying bonds which were necessary in order to allow the 

accused a measure of temporary freedom while awaiting trial. It must be 

obvious that these moneys or charges were paid by people who could least 

afford them; they could least afford to buy their freedom. 103  

 Gerard Laprise, the Member for Abitibi, put the matter more grimly:  

Some of the underworld sharks have found their way into our courts of justice 

and taken advantage of the situation of some individuals who, as the minister 

indicated, due to their lack of education or their great poverty cannot afford 

their defence. They have been offered freedom without asking where it came 

from and they have accepted it only to discover they were indebted to rather 

unscrupulous characters and very often it was too late, they were already in the 

pipeline.104 

 Parliament acted in good faith and for good reason in limiting the availability of cash bails.  

This was a worthy aim, sufficient to be a pressing and substantial objective for limiting s. 11(e).  

                                                 
102 Trotter, at p. 6-12. 
103 House of Commons Debates, 3rd Sess., 28th Parliament, 19-20 Elizabeth II, Vol. III, 1971 (February 5, 1971), p. 3121. 
104 Ibid., at p. 3124. 
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ii. Restricting cash bail is rationally connected to the objective of promoting 

release 

 There is a rational connection between the objective of promoting the earliest and least 

restrictive release for persons awaiting trial and the limitation on cash-plus-surety bails for local 

accused.  Permitting this exceptional form of bail as a matter of course will, as Justice Healey 

recently noted, encourage casual recourse to the strictest bails, and result in unnecessary detentions 

for those who can’t meet high-value cash demands.   

iii. The restriction is minimally impairing  

 The key to minimal impairment is the “ladder principle” enshrined in s. 515(3).  The 

Criminal Code’s restrictions on cash bail do not stand alone.  Rather, they are intended to work in 

concert with the strict instruction that Courts impose the least restrictive bail needed to protect the 

public and the administration of justice.  If a shortcoming exists in the operation of the bail regime, 

it is the disregard of the imperative in s. 515(3), not in the limitations placed on the use of cash.  

 Conversely, there is no evidence that a cash deposit provides a greater guarantee than a 

non-monetary pledge that the accused will come to court.  In fact, when the Bail Reform Act was 

before Parliament, the Minister of Justice noted that cash bails had not been proven to be any more 

effective than a summons or a recognizance in ensuring that people appear for court as required: 

In other words, we are in most instances getting rid of cash bail. Statistics have 

shown that whether people are released on cash bail, on their own 

recognizance, or simply on the basis of a summons, the number who do not 

turn up for court appearances stays at a steady 3 per cent. Thus, there is no 

reason to believe that the amount of bail has any bearing at all on the 

appearance of an accused in court.105 

 Moreover, the restriction on cash bails is not absolute; provision is made for the exceptional 

circumstances in which the non-deposit forms of release are unavailable.  For those accused who 

may be truly unable to find a suitable surety, the Code permits resort to cash bail as a last resort in 

                                                 
105 Debates of the Senate, 1970-72 3rd Sess, 28th Parl., 19-20-21 Elizabeth II, Vol. I (March 29, 1971) at p. 790.  
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limited circumstances.  While Crown consent is required, this is another safeguard to avoid 

inappropriate use of cash deposits (such as for major organized crime figures or money launderers).   

 Similarly, if a surety bail has been set at an appropriate level that the sureties can meet, but 

choose not to, this does not amount to a denial of reasonable bail, but to functional proof that the 

accused is in fact too high a risk to re-offend or abscond, as judged by the members of the 

community who know him best.  Far from a breach of s. 11(e), this outcome speaks to the good 

sense of the regime enacted by Parliament and its preference for no-deposit surety bails.  

iv. Overall balance  

 The decision to reduce cash bails is the quintessence of a legislative choice made on the 

sort of facts and expertise that are squarely within the legislature’s ken.  It is a core social choice.  

And it is a social choice whose importance persists. The architect of the Bail Reform Act, Professor 

Martin Friedland recently underscored the continued need to reduce the use of cash bails in Canada: 

The Bail Reform Act tried to significantly reduce security in advance by 

permitting cash bail as an exceptional condition, almost a last resort.  Has cash 

bail disappeared? I see many references to cash bail in an Alberta study, but 

none to the use of sureties, and I understand that cash bail is still widely used 

in some other provinces such as Quebec.   

Unfortunately, we do not have Canada-wide figures.  Why not completely 

eliminate the deposit of cash bail from the Code? It is too easy to use and keeps 

accused persons in custody – often only for short periods of time – who are not 

able to deposit the money.106   

 On any given day, an average of over 13,600 adults are in pre-trial custody in Canada.107 

Each one of them has appeared in a bail court and either been ordered detained or declined to seek 

judicial interim release.  Moreover, aboriginals, persons with mental health issues, and the 

homeless are all significantly over-represented in pre-trial custody.108  These are hardly groups for 

whom cash is typically available in large amounts, heightening the social justice concerns 

surrounding a return to the use of cash bails, irrespective of how well intentioned.   

                                                 
106 Friedland, The Bail Reform Act Revisited at p. 319-320.  
107 Juristat, 85-002-x, Trends in the use of remand in Canada, Lindsay Porter and Donna Calverley, May 17, 2011: 

http://www.statcan.gc.ca/pub/85-002-x/2011001/article/11440-eng.pdf  
108 CCLA By the Numbers Crime, Bail and Pre-trial detention in Canada: https://ccla.org/cclanewsite/wp-

content/uploads/2015/02/2014-07-23-By-the-numbers1.pdf  

http://www.statcan.gc.ca/pub/85-002-x/2011001/article/11440-eng.pdf
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 Parliament made a deliberate choice to limit cash bails in order to ensure that more accused 

would be released on less onerous terms. The restriction was proportional to the objective of 

encouraging pre-trial release, even if it operates to limit the available release options in a few 

unusual cases. Section 515(2)(e) is, in this sense, a classic case of a Charter-compliant limit. 

E. The remedy was wrong: a flawed judicial re-writing  

i. The accidental overexpansion should be reversed  

 The bail judge had a modest aim – legalizing a bail order he had already decided was 

sufficient to permit releasing the respondent.  Specifically, he wanted to add a cash deposit to a 

surety bail.109  His description of the contemplated scope and impact of the order make clear that 

this is the only consequence he had in mind:110 

I am not changing the bail scheme.  This removal in not intended to, and 

does not call for, the widespread use of this form of release.  Our “ladder 

principle” bail regime remains in place and this form of release is the 

highest, most restrictive form of release. [emphasis added] 

 However, rather than crafting a narrow, case-specific remedy, the bail judge chose to 

judicially amend a specialized section of the Criminal Code intended to deal with bail for non-

residents. A plain reading of s. 515(2)(e) after the bail judge’s amendment reveals that his surgery 

left a rump provision that permits the granting of cash bail to any accused. 

 The bail judge appears to have overlooked that s. 515(2)(e) allowed both cash-plus-surety 

bails and cash-only bails without Crown consent.  Removing the geographic restriction for the 

stricter of these bails necessarily removed it for simple cash bails as well.  This consequence is 

never mentioned or contemplated in the reasons for judgment.  

 The unfettered availability of cash-only bail was not at issue in this case. No submissions 

were made on the need, or rationale, to return to cash-only bails as of right.  The impact of this 

                                                 
109 Reasons on Bail Review Application, Appellant’s Record, Vol. I, Tab 1 at para. 67. 
110 Reasons on Bail Review Application, Appellant’s Record, Vol. I, Tab 1 at para. 67. 
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outcome did not factor into the judge’s Charter analysis on s. 1, or in respect of the remedy.  This 

radical legislative change is a wholly unintended outcome. 

 Moreover, this remedial overbreadth effectively strikes down s. 515(2)(d) by rendering the 

requirement of the Crown consent section moot, again despite neither the constitutionality of that 

section, nor issue of Crown consent in any form, having arisen in this case. 

 Such a paradigmatic shift in the law of bail, executed accidentally and without submissions 

or analysis, in-and-of-itself warrants that this Court affirm the constitutionality of the impugned 

provision, and re-affirm the ladder principle in the routine application of judicial interim release. 

ii. The specific change intended should also be overturned  

 The ability for cash deposits to be added as a ‘topper’ to surety bails represents a 180-degree 

turn away from Parliament’s considered policy choice to reduce the reliance on the use of cash 

deposits in bail orders.  Courts should refrain from constitutional remedy that effectively re-write 

legislation in a diametrically opposite direction to that taken by Parliament.  Rather, the proper 

institutional role of a Court should be to strike the law and invite Parliament to re-consider it on 

the basis of the constitutional principles articulated in the judgment.111 

  Should this Court find that the geographic restrictions contained in s. 515(2)(e) violate s. 

11(e) of the Charter and are not saved under s. 1 of the Charter, the proper remedy would be to 

declare the offending provision inoperative and invite Parliament to enact a response.  

F. Conclusion 

 The respondent was a victim of his own constitutional ‘remedy’.  He languished in pre-trial 

custody precisely because large cash bails are generally not a reasonable form of bail.  As such, 

this Court should (i) reverse the result in this case; (ii) declare that the legislated restrictions on the 

availability of cash-plus-surety bail is not unreasonable.  

*     *     *  

                                                 
111Rowan, at paras. 15-16. 
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PART IV – COSTS  

 The applicant does not seek costs, and makes no submission in that regard.   

 

PART V – ORDER SOUGHT 

 That the appeal be granted and s. 515(2)(e) of the Criminal Code be declared constitutional, 

and no order be made as to costs.   

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated at the City of Toronto, this 5th day of August 2016. 

 

 

________________________________                    ________________________________ 

Nicholas E. Devlin     Amber Pashuk 

Counsel for the appellant, Her Majesty the Queen in Right of Canada   
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PART VII – LEGISLATION 

 

 

Criminal Code (R.S.C., 1985, c. S-26), s. 515 

Order of release 

 515 (1) Subject to this section, where an 

accused who is charged with an offence 

other than an offence listed in section 469 

is taken before a justice, the justice shall, 

unless a plea of guilty by the accused is 

accepted, order, in respect of that offence, 

that the accused be released on his giving 

an undertaking without conditions, unless 

the prosecutor, having been given a 

reasonable opportunity to do so, shows 

cause, in respect of that offence, why the 

detention of the accused in custody is 

justified or why an order under any other 

provision of this section should be made 

and where the justice makes an order under 

any other provision of this section, the 

order shall refer only to the particular 

offence for which the accused was taken 

before the justice. 

Mise en liberté sur remise d’une 

promesse 

 515 (1) Sous réserve des autres 

dispositions du présent article, lorsqu’un 

prévenu inculpé d’une infraction autre 

qu’une infraction mentionnée à l’article 

469 est conduit devant un juge de paix, 

celui-ci doit, sauf si un plaidoyer de 

culpabilité du prévenu est accepté, 

ordonner que le prévenu soit mis en 

liberté à l’égard de cette infraction, 

pourvu qu’il remette une promesse sans 

condition, à moins que le poursuivant, 

ayant eu la possibilité de le faire, ne fasse 

valoir à l’égard de cette infraction des 

motifs justifiant la détention du prévenu 

sous garde ou des motifs justifiant de 

rendre une ordonnance aux termes de 

toute autre disposition du présent article 

et lorsque le juge de paix rend une 

ordonnance en vertu d’une autre 

disposition du présent article, 

l’ordonnance ne peut se rapporter qu’à 

l’infraction au sujet de laquelle le 

prévenu a été conduit devant le juge de 

paix. 

 

 Release on undertaking with conditions, 

etc. 

(2) Where the justice does not make an 

order under subsection (1), he shall, unless 

the prosecutor shows cause why the 

detention of the accused is justified, order 

that the accused be released 

(a) on his giving an undertaking with 

such conditions as the justice directs; 

 Mise en liberté sur remise d’une 

promesse assortie de conditions, etc. 

(2) Lorsque le juge de paix ne rend 

pas une ordonnance en vertu du 

paragraphe (1), il ordonne, à moins que le 

poursuivant ne fasse valoir des motifs 

justifiant la détention du prévenu sous 

garde, que le prévenu soit mis en liberté 

pourvu que, selon le cas : 
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(b) on his entering into a recognizance 

before the justice, without sureties, in 

such amount and with such conditions, 

if any, as the justice directs but without 

deposit of money or other valuable 

security; 

(c) on his entering into a recognizance 

before the justice with sureties in such 

amount and with such conditions, if 

any, as the justice directs but without 

deposit of money or other valuable 

security; 

(d) with the consent of the prosecutor, 

on his entering into a recognizance 

before the justice, without sureties, in 

such amount and with such conditions, 

if any, as the justice directs and on his 

depositing with the justice such sum of 

money or other valuable security as the 

justice directs; or 

(e) if the accused is not ordinarily 

resident in the province in which the 

accused is in custody or does not 

ordinarily reside within two hundred 

kilometres of the place in which he is 

in custody, on his entering into a 

recognizance before the justice with or 

without sureties in such amount and 

with such conditions, if any, as the 

justice directs, and on his depositing 

with the justice such sum of money or 

other valuable security as the justice 

directs. 

a) il remette une promesse assortie 

des conditions que le juge de paix 

fixe; 

b) il contracte sans caution, devant le 

juge de paix, un engagement au 

montant et sous les conditions fixés 

par celui-ci, mais sans dépôt d’argent 

ni d’autre valeur; 

c) il contracte avec caution, devant le 

juge de paix, un engagement au 

montant et sous les conditions fixés 

par celui-ci, mais sans dépôt d’argent 

ni d’autre valeur; 

d) avec le consentement du 

poursuivant, il contracte sans caution, 

devant le juge de paix, un 

engagement au montant et sous les 

conditions fixés par celui-ci et dépose 

la somme d’argent ou les valeurs que 

ce dernier prescrit; 

e) si le prévenu ne réside pas 

ordinairement dans la province où il 

est sous garde ou dans un rayon de 

deux cents kilomètres du lieu où il est 

sous garde, il contracte, avec ou sans 

caution, devant le juge de paix un 

engagement au montant et sous les 

conditions fixés par celui-ci et dépose 

la somme d’argent ou les valeurs que 

ce dernier prescrit. 

 

 Power of justice to name sureties in 

order 

(2.1) Where, pursuant to subsection (2) 

or any other provision of this Act, a justice, 

judge or court orders that an accused be 

released on his entering into a 

recognizance with sureties, the justice, 

judge or court may, in the order, name 

particular persons as sureties. 

 Le juge de paix a le pouvoir de 

nommer des cautions dans 

l’ordonnance 

(2.1) Lorsque, en conformité avec le 

paragraphe (2) ou toute autre disposition 

de la présente loi, un juge de paix, un 

juge ou un tribunal ordonne qu’un 

prévenu soit libéré pourvu qu’il contracte 

un engagement avec cautions, le juge de 

paix, le juge ou le tribunal peut, dans 
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[…] 

 

l’ordonnance, nommer certaines 

personnes à titre de cautions. 

[…] 

 Idem 

(3) The justice shall not make an order 

under any of paragraphs (2)(b) to (e) unless 

the prosecution shows cause why an order 

under the immediately preceding 

paragraph should not be made. 

  

Idem 

(3) Le juge de paix ne peut rendre 

d’ordonnance aux termes de l’un des 

alinéas (2)b) à e), à moins que le 

poursuivant ne fasse valoir des motifs 

justifiant de ne pas rendre une 

ordonnance aux termes de l’alinéa 

précédant immédiatement. 

 

 Conditions authorized 

(4) The justice may direct as conditions 

under subsection (2) that the accused shall 

do any one or more of the following things 

as specified in the order: 

(a) report at times to be stated in the 

order to a peace officer or other person 

designated in the order; 

(b) remain within a territorial 

jurisdiction specified in the order; 

(c) notify the peace officer or other 

person designated under paragraph (a) 

of any change in his address or his 

employment or occupation; 

(d) abstain from communicating, 

directly or indirectly, with any victim, 

witness or other person identified in the 

order, or refrain from going to any 

place specified in the order, except in 

accordance with the conditions 

specified in the order that the justice 

considers necessary; 

(e) where the accused is the holder of a 

passport, deposit his passport as 

specified in the order; 

(e.1) comply with any other condition 

specified in the order that the justice 

 Conditions autorisées 

(4) Le juge de paix peut ordonner, 

comme conditions aux termes du 

paragraphe (2), que le prévenu fasse celle 

ou celles des choses suivantes que 

spécifie l’ordonnance : 

a) se présenter, aux moments 

indiqués dans l’ordonnance, à un 

agent de la paix ou à une autre 

personne désignés dans l’ordonnance; 

b) rester dans la juridiction territoriale 

spécifiée dans l’ordonnance; 

c) notifier à l’agent de la paix ou 

autre personne désignés en vertu de 

l’alinéa a) tout changement d’adresse, 

d’emploi ou d’occupation; 

d) s’abstenir de communiquer, 

directement ou indirectement, avec 

toute personne — victime, témoin ou 

autre — identifiée dans l’ordonnance 

ou d’aller dans un lieu qui y est 

mentionné, si ce n’est en conformité 

avec les conditions qui y sont prévues 

et qu’il estime nécessaires; 

e) lorsque le prévenu est détenteur 

d’un passeport, déposer son passeport 

ainsi que le spécifie l’ordonnance; 
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considers necessary to ensure the safety 

and security of any victim of or witness 

to the offence; and 

(f) comply with such other reasonable 

conditions specified in the order as the 

justice considers desirable. 

 

e.1) observer telles autres conditions 

indiquées dans l’ordonnance que le 

juge de paix estime nécessaires pour 

assurer la sécurité des victimes ou des 

témoins de l’infraction; 

f) observer telles autres conditions 

raisonnables, spécifiées dans 

l’ordonnance, que le juge de paix 

estime opportunes. 

 

[…] 
[…] 

 

 Detention in custody 

(5) Where the prosecutor shows cause 

why the detention of the accused in 

custody is justified, the justice shall order 

that the accused be detained in custody 

until he is dealt with according to law and 

shall include in the record a statement of 

his reasons for making the order. 

 Détention 

(5) Lorsque le poursuivant fait valoir 

des motifs justifiant la détention du 

prévenu sous garde, le juge de paix 

ordonne que le prévenu soit détenu sous 

garde jusqu’à ce qu’il soit traité selon la 

loi et porte au dossier les motifs de sa 

décision. 

 

 Order of detention 

(6) Unless the accused, having been 

given a reasonable opportunity to do so, 

shows cause why the accused’s detention 

in custody is not justified, the justice shall 

order, despite any provision of this section, 

that the accused be detained in custody 

until the accused is dealt with according to 

law, if the accused is charged 

(a) with an indictable offence, other 

than an offence listed in section 469, 

(i) that is alleged to have been 

committed while at large after 

being released in respect of another 

indictable offence pursuant to the 

provisions of this Part or section 

679 or 680, 

(ii) that is an offence under section 

467.11, 467.111, 467.12 or 467.13, 

 Ordonnance de détention 

(6) Malgré toute autre disposition du 

présent article, le juge de paix ordonne la 

détention sous garde du prévenu jusqu’à 

ce qu’il soit traité selon la loi — à moins 

que celui-ci, ayant eu la possibilité de le 

faire, ne fasse valoir l’absence de 

fondement de la mesure — dans le cas où 

il est inculpé : 

a) soit d’un acte criminel autre 

qu’une infraction mentionnée à 

l’article 469 : 

(i) ou bien qui est présumé avoir 

été commis alors qu’il était en 

liberté après avoir été libéré à 

l’égard d’un autre acte criminel en 

vertu des dispositions de la 

présente partie ou des articles 679 

ou 680, 
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or a serious offence alleged to have 

been committed for the benefit of, 

at the direction of, or in association 

with, a criminal organization, 

(iii) that is an offence under any of 

sections 83.02 to 83.04 and 83.18 

to 83.23 or otherwise is alleged to 

be a terrorism offence, 

(iv) an offence under subsection 

16(1) or (2), 17(1), 19(1), 20(1) or 

22(1) of the Security of Information 

Act, 

(v) an offence under subsection 

21(1) or 22(1) or section 23 of the 

Security of Information Act that is 

committed in relation to an offence 

referred to in subparagraph (iv), 

(vi) that is an offence under section 

99, 100 or 103, 

(vii) that is an offence under 

section 244 or 244.2, or an offence 

under section 239, 272 or 273, 

subsection 279(1) or section 279.1, 

344 or 346 that is alleged to have 

been committed with a firearm, or 

(viii) that is alleged to involve, or 

whose subject-matter is alleged to 

be, a firearm, a cross-bow, a 

prohibited weapon, a restricted 

weapon, a prohibited device, any 

ammunition or prohibited 

ammunition or an explosive 

substance, and that is alleged to 

have been committed while the 

accused was under a prohibition 

order within the meaning of 

subsection 84(1); 

(b) with an indictable offence, other 

than an offence listed in section 469 

and is not ordinarily resident in 

Canada, 

(ii) ou bien qui est prévu aux 

articles 467.11, 467.111, 467.12 

ou 467.13 ou qui est une 

infraction grave présumée avoir 

été commise au profit ou sous la 

direction d’une organisation 

criminelle, ou en association avec 

elle, 

(iii) ou bien qui est une infraction 

prévue à l’un des articles 83.02 à 

83.04 et 83.18 à 83.23 ou une 

infraction de terrorisme présumée 

avoir été commise, 

(iv) ou bien qui est une infraction 

prévue aux paragraphes 16(1) ou 

(2), 17(1), 19(1), 20(1) ou 22(1) 

de la Loi sur la protection de 

l’information, 

(v) ou bien qui est une infraction 

prévue aux paragraphes 21(1) ou 

22(1) ou à l’article 23 de cette loi 

commise à l’égard d’une 

infraction mentionnée au sous-

alinéa (iv), 

(vi) ou bien qui est prévu aux 

articles 99, 100 ou 103, 

(vii) ou bien qui est prévu aux 

articles 244 ou 244.2 ou, s’il est 

présumé qu’une arme à feu a été 

utilisée lors de la perpétration de 

l’infraction, aux articles 239, 272 

ou 273, au paragraphe 279(1) ou 

aux articles 279.1, 344 ou 346, 

(viii) ou bien qui est présumé 

avoir mis en jeu une arme à feu, 

une arbalète, une arme prohibée, 

une arme à autorisation restreinte, 

un dispositif prohibé, des 

munitions, des munitions 

prohibées ou des substances 

explosives et avoir été commis 

alors qu’il était visé par une 

http://laws-lois.justice.gc.ca/eng/acts/O-5
http://laws-lois.justice.gc.ca/eng/acts/O-5
http://laws-lois.justice.gc.ca/eng/acts/O-5
http://laws-lois.justice.gc.ca/fra/lois/O-5
http://laws-lois.justice.gc.ca/fra/lois/O-5
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(c) with an offence under any of 

subsections 145(2) to (5) that is alleged 

to have been committed while he was 

at large after being released in respect 

of another offence pursuant to the 

provisions of this Part or section 679, 

680 or 816, or 

(d) with having committed an offence 

punishable by imprisonment for life 

under any of sections 5 to 7 of the 

Controlled Drugs and Substances Act 

or the offence of conspiring to commit 

such an offence. 

ordonnance d’interdiction au sens 

du paragraphe 84(1); 

b) soit d’un acte criminel autre 

qu’une infraction mentionnée à 

l’article 469 et qui ne réside pas 

habituellement au Canada; 

c) soit d’une infraction visée à l’un 

des paragraphes 145(2) à (5) et 

présumée avoir été commise alors 

qu’il était en liberté après qu’il a été 

libéré relativement à une autre 

infraction en vertu des dispositions de 

la présente partie ou des articles 679, 

680 ou 816; 

d) soit d’une infraction — passible de 

l’emprisonnement à perpétuité — à 

l’un des articles 5 à 7 de la Loi 

réglementant certaines drogues et 

autres substances ou de complot en 

vue de commettre une telle infraction. 

 

[…] 
[…] 

 Order of release 

(7) Where an accused to whom 

paragraph 6(a), (c) or (d) applies shows 

cause why the accused’s detention in 

custody is not justified, the justice shall 

order that the accused be released on 

giving an undertaking or entering into a 

recognizance described in any of 

paragraphs (2)(a) to (e) with the conditions 

described in subsections (4) to (4.2) or, 

where the accused was at large on an 

undertaking or recognizance with 

conditions, the additional conditions 

described in subsections (4) to (4.2), that 

the justice considers desirable, unless the 

accused, having been given a reasonable 

opportunity to do so, shows cause why the 

conditions or additional conditions should 

not be imposed. 

 Ordonnance de mise en liberté 

(7) Le juge de paix ordonne la mise 

en liberté du prévenu visé aux alinéas 

(6)a), c) ou d), qui fait valoir l’absence de 

fondement de sa détention sous garde, sur 

remise de la promesse ou de 

l’engagement visés à l’un des alinéas 

(2)a) à e) et assortis des conditions visées 

aux paragraphes (4) à (4.2) qu’il estime 

souhaitables notamment, lorsque le 

prévenu était déjà en liberté sur remise de 

tels promesse ou engagement, les 

conditions supplémentaires visées aux 

paragraphes (4) à (4.2), à moins que 

celui-ci, ayant eu la possibilité de le faire, 

ne fasse valoir des motifs excluant 

l’application des conditions. 

 

http://laws-lois.justice.gc.ca/eng/acts/C-38.8
http://laws-lois.justice.gc.ca/fra/lois/C-38.8
http://laws-lois.justice.gc.ca/fra/lois/C-38.8
http://laws-lois.justice.gc.ca/fra/lois/C-38.8
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 Idem 

(8) Where an accused to whom 

paragraph (6)(b) applies shows cause why 

the accused’s detention in custody is not 

justified, the justice shall order that the 

accused be released on giving an 

undertaking or entering into a recognizance 

described in any of paragraphs (2)(a) to (e) 

with the conditions, described in 

subsections (4) to (4.2), that the justice 

considers desirable. 

 

 Idem 

(8) Le juge de paix ordonne la mise 

en liberté du prévenu visé à l’alinéa (6)b), 

qui fait valoir l’absence de fondement de 

sa détention, sur remise de la promesse 

ou de l’engagement visés à l’un des 

alinéas (2)a) à e) et assortis des 

conditions visées aux paragraphes (4) à 

(4.2) qu’il estime souhaitables. 

 

[…] 

 

[…] 

 Justification for detention in custody 

(10) For the purposes of this section, 

the detention of an accused in custody is 

justified only on one or more of the 

following grounds: 

(a) where the detention is necessary to 

ensure his or her attendance in court in 

order to be dealt with according to law; 

(b) where the detention is necessary for 

the protection or safety of the public, 

including any victim of or witness to 

the offence, or any person under the 

age of 18 years, having regard to all the 

circumstances including any 

substantial likelihood that the accused 

will, if released from custody, commit 

a criminal offence or interfere with the 

administration of justice; and 

(c) if the detention is necessary to 

maintain confidence in the 

administration of justice, having regard 

to all the circumstances, including 

(i) the apparent strength of the 

prosecution’s case, 

Motifs justifiant la détention 

(10) Pour l’application du présent 

article, la détention d’un prévenu sous 

garde n’est justifiée que dans l’un des cas 

suivants : 

a) sa détention est nécessaire pour 

assurer sa présence au tribunal afin 

qu’il soit traité selon la loi; 

b) sa détention est nécessaire pour la 

protection ou la sécurité du public, 

notamment celle des victimes et des 

témoins de l’infraction ou celle des 

personnes âgées de moins de dix-huit 

ans, eu égard aux circonstances, y 

compris toute probabilité marquée 

que le prévenu, s’il est mis en liberté, 

commettra une infraction criminelle 

ou nuira à l’administration de la 

justice; 

c) sa détention est nécessaire pour ne 

pas miner la confiance du public 

envers l’administration de la justice, 

compte tenu de toutes les 
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(ii) the gravity of the offence, 

(iii) the circumstances surrounding 

the commission of the offence, 

including whether a firearm was 

used, and 

(iv) the fact that the accused is 

liable, on conviction, for a 

potentially lengthy term of 

imprisonment or, in the case of an 

offence that involves, or whose 

subject-matter is, a firearm, a 

minimum punishment of 

imprisonment for a term of three 

years or more. 

  

circonstances, notamment les 

suivantes : 

(i) le fait que l’accusation paraît 

fondée, 

(ii) la gravité de l’infraction, 

(iii) les circonstances entourant sa 

perpétration, y compris l’usage 

d’une arme à feu, 

(iv) le fait que le prévenu encourt, en 

cas de condamnation, une longue 

peine d’emprisonnement ou, 

s’agissant d’une infraction mettant en 

jeu une arme à feu, une peine 

minimale d’emprisonnement d’au 

moins trois ans. 

 

Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, s. 11(e)  

 

11. Any person charged with an offence 

has the right […] 

(e) not to be denied reasonable bail 

without just cause; 

11. Tout inculpé a le droit […] 

e) de ne pas être privé sans juste cause 

d’une mise en liberté assortie d’un 

cautionnement raisonnable ;  
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