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PART I – OVERVIEW AND STATEMENT OF FACTS1 

A.  Overview of Amicus Curiae’s Position 

 The bail review Judge made no error in finding that the Respondent had a Charter right 1.

for a cash deposit to be added atop a surety.  

 Curtailing cash bails remains a laudable goal of the bail system. However, there may be 2.

occasions where a cash bail provides a bail justice a last resort assurance that detention is not 

justified under the primary ground.  

 In severing the statutory provisions from s. 515(2)(e) of the Code that restricted the use of 3.

cash bails, the bail review Judge in effect, uncovered a rung in the ladder of reasonable releases 

permitted by the Criminal Code that had been obstructed by a non-residency requirement. 

 This geographic restriction is unnecessary and runs afoul of s. 11(e) of the Charter. 4.

Furthermore, it cannot be justified under s. 1 of the Charter. 

 

B.  Facts Relevant to the Submissions of Amicus Curiae 

 Amicus adopts and relies on the Statement of Facts of the Appellant.  5.

                                                        
1 Pursuant to the Order of Chief Justice McLachlin dated July 27, 2016, Amicus Curiae was appointed to 
make legal submissions in response to the Appellant. 
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PART II – AMICUS’ POSITION ON APPELLANT’S QUESTIONS 

(1) Does s. 515(2)(e) of the Criminal Code, R.S.C. 1985 c. C-46, infringe section 11(e) of the 

Canadian Charter of Rights and Freedoms to the extent that it restricts access to cash-

plus-surety bails? 

Yes. For the Reasons stated by the bail review Judge, the geographical limitation of s. 

515(2)(e) denied the Respondent a bail which combined a surety and a cash deposit 

because the Respondent is a local accused. The restriction of the cash bail form of release 

caused the Respondent’s detention without just cause. 

 

(2) If so, is the infringement a reasonable limit prescribed by law that can be demonstrably 

justified in a free and democratic society under s. 1 of the Canadian Charter of Rights 

and Freedoms? 

No. For the Reasons set out by the bail review Judge, there is no proportionality between 

the detaining effects of s. 515(2)(e) and its objective. Detaining an accused without just 

cause is not proportionate to the goal of reducing the use of cash bail to avoid the 

injustice of the wrongful detention of the poor. 
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PART III – ARGUMENT OF AMICUS CURIAE 

ISSUE I: THE BAIL CONUNDRUM  

 While this case is not about overhauling Canada’s bail system, it is submitted that some 6.

observations of the current bail system are necessary to place the Judge’s findings in proper 

context. 

 

A.  Canada’s Bail System – The Presumption of Release and the Reality of Detention 

 The Bail Reform Act 2  in 1972 aimed to encourage the release of accused into the 7.

community pending trial. A decade later, this principle was constitutionally endorsed in s. 11(e) 

of the Canadian Charter of Rights and Freedoms. That is, an accused is not to be denied 

reasonable bail without just cause.  Yet, the statistics over the past 30 years show an upward 

trend of pre-trial detention. During this period, the remand rate has almost tripled and in more 

recent years, over half of those detained in Canada’s provincial and territorial jails were in pre-

trial custody awaiting trial or determination of their bail.3 Bail, it seems, has become increasingly 

more difficult to attain. 

 
B.  The Catch-22 of Bail 

 Leaving aside presumption of innocence considerations, the practical reality of “an 8.

accused placed in remand is often subjected to the worst aspects of our correctional system by 

being detained in dilapidated overcrowded cells without access to recreational or educational 

programs.”4 Furthermore, a denial of bail may mean weeks or months waiting for a trial date. 

Unfortunately for the accused, time does not stand still on the outside, which means that time in 

pre-trial custody increases the chances of accused losing their jobs, having their personal 

relationships deteriorate, and being unable to meet their financial obligations like child support. 

                                                        
2 Bail Reform Act, R.S.C. 1970 (2d Supp.), c. 2 was passed in 1971 and came into force in 1972. 
3 A. Deshman and N. M. Myers (2014). Set Up to Fail: Bail and the Revolving Door of Pre-trial 
Detention. Canadian Civil Liberties Association and Education Trust, 2-117 at p. 5. [Amicus Book of 
Authorities (“ABA”) Tab 3] Available online: 
https://ccla.org/dev/v5/_doc/CCLA_set_up_to_fail.pdf  
4 R. v. Hall, 2002 SCC 64 at para. 118. 

https://ccla.org/dev/v5/_doc/CCLA_set_up_to_fail.pdf
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Pre-trial custody makes it also difficult to adequately meet with counsel and prepare for trial. 

Such factors may serve to place undue pressure on an accused to plead guilty, simply to get out 

of jail and regain some control over their lives.5 As such, bail remains a critical juncture in an 

accused’s journey through the criminal trial process. 

 On the other hand, the pre-trial release of an accused may also pose significant 9.

challenges. It is not uncommon for a bail release to include a number of conditions that an 

accused must obey while out on bail.6 While some intrusiveness on the accused’s liberty is 

expected if bail is granted in order to ensure court attendance and public safety, there remains 

some warranted criticism that imposing a multitude of conditions that bear little relevance to the 

circumstances of the alleged offence operates to unjustly punish the accused. 7  As one 

commentator observed: 

 
Of course, the most basic of all conditions-not to commit any new offenses – is a 
condition of every release. If bail with that condition is not enough to prevent a new 
offense, there is generally no reason to think that a defendant will obey a court order 
designed indirectly to stop the new offense, such as by imposing conditions barring the 
use of alcohol or drugs; requiring counseling or the use of GPS bracelets; implementing 
stay-away orders (so that the defendant avoids an alleged victim or location), search 
conditions, or variants of home detention; authorizing supervised pretrial release, which 
involves regular meetings with a case manager; or by imposing other conditions. After 
all, a defendant bent on assaulting a specific person is unlikely to desist just because a 
judge told him not to approach the person.8 
  

 Apart from the impact such conditions have on an accused’s quality of life – sometimes 10.

for a significant period of time – a breach of a bail condition is also susceptible to criminal 

sanctions.9 With the average bail release containing a number of conditions, it should come as 

                                                        
5  Deshman and Myers (2014), supra, at p. 10 [ABA Tab 3]. 
6 An average bail release includes 6.5 conditions of release. See Deshman and Myers (2014), supra, at p. 
48 [ABA Tab 3]. 
7 A. Freiberg and N. Morgan, “Between bail and sentence: the conflation of dispositional options” (2004) 
15(3) Current Issues in Criminal Justice 220 [ABA Tab 4]. See also N. M. Myers and S. Dhillon, “The 
Criminal Offence of Entering Any Shoppers Drug Mart in Ontario: Criminalizing Ordinary Behaviour 
with Youth Bail Conditions” (2013) Canadian Journal of Criminology and Criminal Justice, 55(2) [ABA 
Tab 10]. 
8 C. E. Karnow, “Setting Bail for Public Safety” (2008) 13 Berkeley J. Crim. L. 1 at pp. 11-12 [ABA Tab 
7]. 
9 For example, failure to attend court (s. 145(2) of the Code) and failure to comply with conditions of 
undertaking or recognizance (s. 145(3) of the Code). It should also be noted that if a show cause hearing 
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little surprise that there has been a rise in the number of such administration of justice charges. 

As of 2012, approximately 20% of cases completed in adult criminal courts are related to 

administration of justice cases.10 Because a prior breach of a court order typically weighs against 

the releasability of an accused, such a rise in criminal records containing administration of 

justice charges may speak to one of the reasons for the increased levels of pre-trial detention. 

 

C.  Same Federal Criminal Code – Different Provincial Practices 

 A review of the bail practices across the country makes it clear that an accused can expect 11.

much different treatment depending in which province his or her bail hearing takes place. For 

example, in British Columbia, Manitoba and Nova Scotia, the majority of accused are released 

on their own recognizance. Ontario and Yukon, however, rely on surety releases in the majority 

of cases.11 Further, in Prince Edward Island, under 20% of its custodial population was on remand, 

while Ontario and Manitoba had over 60% of their custodial populations on remand in 2012-13.12 

Even the manner in which bail is adjudicated differs across provinces. For example, while 

Ontario primarily uses justices of the peace to preside over bail hearings, Manitoba, Nova Scotia 

and British Columbia only use judges in bail proceedings.13  

 The state of affairs in Canada’s bail system recently lead Professor Friendland to lament 12.

that release practices before trial continued to operate in an “ineffective, inequitable, and 

inconsistent manner,” just as it did during the time of his first study of the bail system in 1965.14 

D.  Bail in a Risk-averse Culture 

 In his 1965 work, Professor Friendland posed the following question: 13.

If an accused in fact commits offences while awaiting trial he can be dealt with by the 
law in the same manner as any other alleged offender. Why should an accused be 

                                                                                                                                                                                   
is required for an alleged breach, the reverse onus provision set out in s. 515(6)(c) of the Code is 
triggered. 
10 John Howard Society of Ontario, Reasonable Bail? (2013) at p. 7 [ABA Tab 6]. Available online:  
http://www.johnhoward.on.ca/wp-content/uploads/2014/07/JHSO-Reasonable-Bail-report-final.pdf 
11 Deshman and Myers (2014), supra, at pp. 35-6 [ABA Tab 3]. 
12 Deshman and Myers (2014), supra, at p. 7 [ABA Tab 3]. 
13 Deshman and Myers (2014), supra, at p. 20 [ABA Tab 3]. 
14 M. Friedland, “The Bail Reform Act Revisited” (2012) 16 C.C.L.R. 315 at p. 316 [ABA Tab 5]. 

http://www.johnhoward.on.ca/wp-content/uploads/2014/07/JHSO-Reasonable-Bail-report-final.pdf
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deprived of his liberty in this very important period before trial because of something he 
may do in the future?15 

 A succinct answer to this vexed question may be found in the introductory paragraph of 14.

this Court’s judgment in R. v. St-Cloud,16 where Justice Wagner noted: 

[1]   The repute of our criminal justice system rests on the deeply held belief of 
Canadians that the right to liberty and the presumption of innocence are fundamental 
values of our society that require protection. However, that repute also depends on the 
confidence citizens have that persons charged with serious crimes will not be able to 
evade justice, harm others or interfere with the administration of justice while awaiting 
trial. The risk that one of these events might tarnish the repute of the justice system was 
recognized by Parliament in enacting s. 515(10)(a) and (b) of the Criminal Code,R.S.C. 
1985, c. C-46 (“Cr. C.”), under which the interim detention of an accused may be ordered 
where that is necessary to ensure the attendance of the accused in court or to guarantee 
the protection or safety of the public.17 
 

 Striking the appropriate balance between the rights of the accused and the need to 15.

maintain justice in the community necessarily entails a form of risk assessment on the part of the 

bail hearing court. These risk assessments are done without the assistance of actuarial or formal 

models of risk assessments. Instead, bail decisions are based primarily on subjective judgments 

of an accused’s risk at an early stage in the criminal proceedings that typically offers little more 

assistance than a police synopsis of the alleged offence and a criminal record of the accused. 

 We are living in a time of heightened risk consciousness – both on a local and global 16.

front. Some argue that such hyper-vigilance may be leading to detention orders based on 

excessive caution18 – again, pointing to another possible reason for the upward trend in pre-trial 

detention numbers. 

 

                                                        
15 M. L. Friedland, Detention Before Trial (Toronto: University of Toronto Press, 1965) at p. 187. 
16 2015 SCC 27. 
17 R. v. St-Cloud, 2015 SCC 27 at para. 1. 
18 N. M. Myers, “Shifting Risk: Bail and the Use of Sureties” (2009) 21 Current Issues in Criminal Justice 
127 at p. 146 [ABA Tab 10].   

http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec515subsec10_smooth
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html
http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html
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E.  Cash Bail – A Last Resort Necessity 

 The Appellant has laid out much of the academic and judicial criticism against a cash bail 17.

system in its factum.19 Amicus does not take issue with much of this criticism. Indeed, the Bail 

Reform Act in 1972 was a result of the injustices that Canada’s then predominantly cash bail 

system bestowed upon accused persons. It is submitted however, that the Appellant’s concerns 

regarding cash bails relate to a wholesale, broad use of cash bails instead of their use in 

exceptional, “last resort” circumstances.  

 It is respectfully submitted that cash bails, albeit in rare occasions, have a place in our 18.

bail system. This case provides one such example. The bail review Judge was satisfied that a 

surety release could be fashioned to satisfy the secondary ground concerns but that the same 

surety release was insufficient to satisfy the primary ground concern. However, more was needed 

to satisfy the primary ground. The “more” for the bail review Judge was a cash bail. Without the 

availability of a cash plus surety release, the Respondent would have been denied bail. 

 The Crown’s primary complaint with the Judge’s constitutional amendment to s. 19.

515(2)(e) of the Code is that it allows for cash bail for any accused. The Crown goes so far as 

calling this “a paradigmatic shift in the law of bail.”20 The Crown’s concern is couched in an in 

terrorem argument that the floodgates will be raised if cash bail becomes an available option, 

pointing to Justice Ramsay’s anecdotal observations in R. v. Rowan,21 in which he noted: 

 
[16] Unlimited discretion to order cash deposit could easily lead to a situation in which 
deposit is the norm. In my time at the bar I saw surety bail grow from an occasional 
requirement imposed in relatively narrow circumstances to the norm for almost every 
case. The near universal requirement for a surety, in the opinion of some learned 
observers, is being used to keep accused persons in custody…The unrestricted right to 
order cash deposit could take a similar course.22 
 

 Justice Ramsay’s observations of the growth of surety releases may hold true in Ontario, 20.

but as discussed above, such is not the case in other provinces. More importantly, it is submitted 

                                                        
19 Appellant’s Factum, paras. 64-84. 
20 Appellant’s Factum, para. 112. 
21 2011 ONSC 7362. 
22 R. v. Rowan, 2011 ONSC 7362 at para. 16. 
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that the potential over-expansion of cash deposits would require bail judges to abrogate their 

duties. Bail courts are mandated under s. 515(2) of the Code to apply the ladder principle 

consistent with the notion of a presumption of release – that is, release is favoured at the earliest 

reasonable opportunity and, having regard to the risk of flight and public protection, on the least 

onerous grounds. 

 In addition, as this Court has stated in the past, bail is not to be fashioned in a manner or 21.

set at an unreasonable amount that is tantamount to a detention order.23 The bail review process 

acts as a guard against denying bail to the indigent and those individuals unable to raise funds for 

their release. On a St-Cloud analysis, a reviewing Judge could intervene and reduce (or vacate) 

the cash bail imposed at first instance on the basis that the quantum imposed amounted to an 

error of law or was clearly inappropriate.24 

 Amicus acknowledges that it can be expected that establishing the quantum of a cash 22.

deposit will prove difficult in some cases. That is, how does a bail court establish that particular 

edge of affordability that will provide enough deterrence for the accused not to flee? How does 

the bail court deal with the indigent accused? It is submitted that establishing an appropriate cash 

deposit will require some inquiry into the accused’s ability to pay. However, the inquiry need not 

be onerous and could be satisfied with reference to the accused’s bank statement, mortgage 

documentation, or any other redeemable investments like Guaranteed Investment Certificates 

(GICs) or Registered Retirement Savings Plans (RRSPs).25 

F.  Cash Bail – Post-conviction 

 Criminal Code provisions dealing with bail pending appeal to a Summary Conviction 23.

Appeal Court and a Court of Appeal allow for a cash plus surety bail. 

                                                        
23 See: R. v. Pearson, 1992 CanLII 52; R. v. Morales, 1992 CanLII 53. 
24 R. v. St-Cloud, 2015 SCC 27 at para. 139. 
25  Similar inquiries are made of sureties in certain provinces. See for example: 
http://www2.gov.bc.ca/gov/content/justice/criminal-justice/bcs-criminal-justice-system/if-you-are-
accused-of-a-crime/release-from-custody-by-the-court/bail-and-surety;  
https://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/sureties.php  

http://www2.gov.bc.ca/gov/content/justice/criminal-justice/bcs-criminal-justice-system/if-you-are-accused-of-a-crime/release-from-custody-by-the-court/bail-and-surety
http://www2.gov.bc.ca/gov/content/justice/criminal-justice/bcs-criminal-justice-system/if-you-are-accused-of-a-crime/release-from-custody-by-the-court/bail-and-surety
https://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/sureties.php
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 With respect to summary conviction appeal bails, s. 816(1) of the Code states: 24.

Undertaking or recognizance of appellant 

816 (1) A person who was the defendant in proceedings before a summary conviction 
court and by whom an appeal is taken under section 813 shall, if he is in custody, remain 
in custody unless the appeal court at which the appeal is to be heard orders that the 
appellant be released 

(a) on his giving an undertaking to the appeal court, without conditions or 
with such conditions as the appeal court directs, to surrender himself into 
custody in accordance with the order, 

(b) on his entering into a recognizance without sureties in such amount, with 
such conditions, if any, as the appeal court directs, but without deposit of 
money or other valuable security, or 

(c) on his entering into a recognizance with or without sureties in such 
amount, with such conditions, if any, as the appeal court directs, and on 
his depositing with that appeal court such sum of money or other 
valuable security as the appeal court directs, 

and the person having the custody of the appellant shall, where the appellant complies 
with the order, forthwith release the appellant. [Emphasis added] 

 

 In dealing with judicial interim release pending an appeal to a Court of Appeal, s. 679(5) 25.

of the Code provides: 

Conditions of order 

679(5) Where the judge of the court of appeal does not refuse the application of the 
appellant, he shall order that the appellant be released 

(a) on his giving an undertaking to the judge, without conditions or with such 
conditions as the judge directs, to surrender himself into custody in accordance with 
the order, or 

(b) on his entering into a recognizance 

(i) with one or more sureties, 

(ii) with deposit of money or other valuable security, 

(iii) with both sureties and deposit, or 

(iv) with neither sureties nor deposit, 
in such amount, subject to such conditions, if any, and before such justice as the 
judge directs, 
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(c) [Repealed, R.S., 1985, c. 27 (1st Supp.), s. 141] 

and the person having the custody of the appellant shall, where the appellant complies 
with the order, forthwith release the appellant.26 [Emphasis added]  

 

 Amicus respectfully submits that there is no principled basis, as a matter of law or 26.

common sense, why a local accused can be released on a cash plus surety bail after conviction as 

opposed to prior to trial when he or she is presumed to be innocent. 

                                                        
26 For a recent application of this section by a Court of Appeal ordering release on a cash deposit and a 
surety, see: R. v. Mohamed, 2012 ABCA 222 at para. 11. 
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ISSUE II – CONSTITUTIONALITY OF s. 515(2)(e) OF THE CODE 

A.  Violation of s. 11(e) of the Charter 

 Amicus agrees with the bail review Judge’s analysis and findings as to the extent that s. 27.

515(2)(e) violates s. 11(e) of the Charter.27 

 Amicus adds the following submissions for the Court’s consideration. 28.

 It is submitted that the geographic restriction found in s. 515(2)(e) is not necessary to 29.

promote the proper functioning of the bail system.  The impractical utility of the geographic 

requirement can be illustrated by way of a reasonable hypothetical scenario. An accused who is a 

resident of St. Thomas, Ontario (approximately 203 kilometres west of Toronto) would be 

releasable on a cash plus surety bail if his or her bail hearing was held in Toronto, but an accused 

who lived in London, Ontario (approximately 190 kilometres from Toronto) would be prohibited 

from such a release if his or her bail hearing was held in Toronto.   

 It is difficult to see how a 15 kilometre difference in residency between the St. Thomas 30.

accused and the London accused could assist in distinguishing the risk of flight posed by each 

accused. Yet, if their respective risk of flight is equally concerning, s. 515(2)(e) would allow for 

a form of release with cash deposit plus surety to satisfy a bail justice of the St. Thomas 

accused’s attendance at trial, while the London accused would be detained by that same bail 

justice who determined that neither a cash deposit nor a surety release standing alone would 

satisfy the primary ground. 

 Eliminating the geographic restriction would mean that s. 515(2)(e) would allow for a 31.

form of release designed to be more secure than choosing between a cash deposit or a surety 

release, regardless of residency. And even if a lesser release is warranted – a person, regardless 

of residency, may still be released pursuant to ss. 515(2)(a) to (d), as well as under s. 515(1) on 

an undertaking without conditions.  

 

                                                        
27 Appellant’s Record, Volume 1, Tab 1, pp. 9-11. 
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B.  Violation not Saved by s. 1 of the Charter 

 Amicus agrees with the bail review Judge’s analysis and findings relating to s. 1 of the 32.

Charter.28 

 Amicus adds the following submissions for the Court’s consideration. 33.

 As the hypothetical scenario above demonstrates, the restriction on cash deposit does not 34.

improve access to bail, but hinders it. A cash bail plus surety provides a last resort to avoid 

unjust detention. It remains the most restrictive form of release – the last rung of the ladder 

principle.  

 

 Further, the availability (and use) of cash plus surety releases for those seeking bail 35.

pending appeal29 provides further proof that such a form of release can assist in ensuring a 

person’s attendance in court, while at the same time maintaining public safety. 

 

 

                                                        
28 Appellant’s Record, Volume 1, Tab 1, pp. 11-12. 
29 See s. 679(5) of the Code for indictable appeals and s. 816(1) of the Code for summary conviction 
appeals. 
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ISSUE III: THE APPROPRIATE REMEDY 

 Should this Court find that the geographic restrictions contained in s. 515(2)(e) of the 36.

Code violate s. 11(e) of the Charter and are not saved under s. 1 of the Charter, the Appellant 

argues that the proper remedy would be to declare the offending provision inoperative and invite 

Parliament to enact a response.30 

 Amicus submits that the bail review Judge arrived at the appropriate remedy. It is 37.

submitted that no chaos would ensue from the judicial modification of s. 515(2)(e) that would 

require Parliament’s intervention. Providing the option of cash bail plus surety to any accused is 

in keeping with the principle reiterated by this Court in St-Cloud that release of accused persons 

is the cardinal rule and detention, the exception.31  

 Also in St-Cloud, this Court provided much needed guidance to justices in applying s. 38.

515(10)(c) of the Code by setting out the essential principles relevant to the inquiry.32 Amicus 

respectfully submits that the case at bar may give occasion to this Court to caution justices to be 

diligent in applying the ladder principle when considering the forms of release permitted by s. 

515(2) of the Code. And further, that justices should ensure that conditions of bail are 

reasonable, necessary and directly related to the circumstances of the alleged offence; the 

circumstances of the accused person; the primary, secondary and tertiary grounds; and mandated 

sections of the Criminal Code.33  

 Such pronouncements from this Court could hopefully provide better consistency in bail 39.

practices across the country. 

 

                                                        
30 Appellant’s Factum, para. 114. 
31 R. v. St-Cloud, 2015 SCC 27 at para. 70. 
32 R. v. St-Cloud, 2015 SCC 27 at para. 87. 
33 See Recommendation #28 in Bail Experts Table Recommendations (Toronto: Ministry of the Attorney 
General, Province of Ontario, 2013) at p. 22 [ABA Tab 8]. Available online: 
https://www.attorneygeneral.jus.gov.on.ca/english/jot/bail_experts_table_recommendations.pdf  
 

https://www.attorneygeneral.jus.gov.on.ca/english/jot/bail_experts_table_recommendations.pdf
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PART IV – COSTS  

 Amicus Curiae makes no submissions on costs. 40.
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PART VII – STATUTORY PROVISIONS 

 
Criminal Code, RSC 1985, c C-46, s. 515(1) and (2), s. 679(5), s. 816(1) 
 

Judicial Interim Release 
 
Order of release 

   515 (1) Subject to this section, where an accused who is charged with an offence 
other than an offence listed in section 469 is taken before a justice, the justice shall, 
unless a plea of guilty by the accused is accepted, order, in respect of that offence, that 
the accused be released on his giving an undertaking without conditions, unless the 
prosecutor, having been given a reasonable opportunity to do so, shows cause, in respect 
of that offence, why the detention of the accused in custody is justified or why an order 
under any other provision of this section should be made and where the justice makes an 
order under any other provision of this section, the order shall refer only to the particular 
offence for which the accused was taken before the justice. 

 Release on undertaking with conditions, etc.   
  

(2) Where the justice does not make an order under subsection (1), he shall, unless the 
prosecutor shows cause why the detention of the accused is justified, order that the 
accused be released 
 

  (a) on his giving an undertaking with such conditions as the justice directs; 

   (b) on his entering into a recognizance before the justice, without sureties, 
in such amount and with such conditions, if any, as the justice directs but without 
deposit of money or other valuable security; 

   (c) on his entering into a recognizance before the justice with sureties in 
such amount and with such conditions, if any, as the justice directs but without 
deposit of money or other valuable security; 

   (d) with the consent of the prosecutor, on his entering into a recognizance 
before the justice, without sureties, in such amount and with such conditions, if 
any, as the justice directs and on his depositing with the justice such sum of 
money or other valuable security as the justice directs; or 

  (e) if the accused is not ordinarily resident in the province in which the  

accused is in custody or does not ordinarily reside within two hundred kilometres of the place in 
which he is in custody, on his entering into a recognizance before the justice with or without 
sureties in such amount and with such conditions, if any, as the justice directs, and on his 
depositing with the justice such sum of money or other valuable security as the justice directs. 

 

Mise en liberté provisoire par voie judiciaire 
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Mise en liberté sur remise d’une promesse 

   515 (1) Sous réserve des autres dispositions du présent article, lorsqu’un prévenu 
inculpé d’une infraction autre qu’une infraction mentionnée à l’article 469 est conduit 
devant un juge de paix, celui-ci doit, sauf si un plaidoyer de culpabilité du prévenu est 
accepté, ordonner que le prévenu soit mis en liberté à l’égard de cette infraction, pourvu 
qu’il remette une promesse sans condition, à moins que le poursuivant, ayant eu la 
possibilité de le faire, ne fasse valoir à l’égard de cette infraction des motifs justifiant la 
détention du prévenu sous garde ou des motifs justifiant de rendre une ordonnance aux 
termes de toute autre disposition du présent article et lorsque le juge de paix rend une 
ordonnance en vertu d’une autre disposition du présent article, l’ordonnance ne peut se 
rapporter qu’à l’infraction au sujet de laquelle le prévenu a été conduit devant le juge de 
paix. 

 Mise en liberté sur remise d’une promesse assortie de conditions, etc.   
 
(2) Lorsque le juge de paix ne rend pas une ordonnance en vertu du paragraphe (1), il 
ordonne, à moins que le poursuivant ne fasse valoir des motifs justifiant la détention du 
prévenu sous garde, que le prévenu soit mis en liberté pourvu que, selon le cas : 
 

   a) il remette une promesse assortie des conditions que le juge de paix fixe; 

   b) il contracte sans caution, devant le juge de paix, un engagement au 
montant et sous les conditions fixés par celui-ci, mais sans dépôt d’argent ni 
d’autre valeur; 

   c) il contracte avec caution, devant le juge de paix, un engagement au 
montant et sous les conditions fixés par celui-ci, mais sans dépôt d’argent ni 
d’autre valeur; 

   d) avec le consentement du poursuivant, il contracte sans caution, devant 
le juge de paix, un engagement au montant et sous les conditions fixés par celui-ci 
et dépose la somme d’argent ou les valeurs que ce dernier prescrit; 

  e) si le prévenu ne réside pas ordinairement dans la province où il est sous 

garde ou dans un rayon de deux cents kilomètres du lieu où il est sous garde, il contracte, avec ou 
sans caution, devant le juge de paix un engagement au montant et sous les conditions fixés par 
celui-ci et dépose la somme d’argent ou les valeurs que ce dernier prescrit. 
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Release pending determination of appeal 

Conditions of order 

679(5) Where the judge of the court of appeal does not refuse the application of the appellant, he 
shall order that the appellant be released 

   (a) on his giving an undertaking to the judge, without conditions or with such 
conditions as the judge directs, to surrender himself into custody in accordance with the 
order, or 

   (b) on his entering into a recognizance 

   (i) with one or more sureties, 

   (ii) with deposit of money or other valuable security, 

   (iii) with both sureties and deposit, or 

   (iv) with neither sureties nor deposit, 

   in such amount, subject to such conditions, if any, and before such justice as the 
judge directs, 

   (c) [Repealed, R.S., 1985, c. 27 (1st Supp.), s. 141] 

and the person having the custody of the appellant shall, where the appellant complies with the 
order, forthwith release the appellant. 

 

Mise en liberté en attendant la décision de l’appel 

679(5) Lorsque le juge de la cour d’appel ne refuse pas la demande de l’appelant, il ordonne que 
l’appelant soit mis en liberté pourvu que, selon le cas : 

   a) il remette au juge une promesse, sans condition ou aux conditions que le juge 
fixe, de se livrer en conformité avec l’ordonnance; 

   b) il contracte un engagement : 

   (i) avec une ou plusieurs cautions, 

   (ii) avec un dépôt d’argent ou d’une autre valeur, 

   (iii) avec cautions et dépôt, 

   (iv) sans cautions ni dépôt, 

   pour un montant, aux conditions, s’il en est, et devant le juge de paix que le juge 
indique. 

   c) [Abrogé, L.R. (1985), ch. 27 (1er suppl.), art. 141] 

Lorsque l’appelant se conforme à l’ordonnance, la personne ayant la garde de l’appelant le met 
immédiatement en liberté. 



 21 

Undertaking or recognizance of appellant 

   816 (1) A person who was the defendant in proceedings before a summary 
conviction court and by whom an appeal is taken under section 813 shall, if he is in 
custody, remain in custody unless the appeal court at which the appeal is to be heard 
orders that the appellant be released 

   (a) on his giving an undertaking to the appeal court, without conditions or 
with such conditions as the appeal court directs, to surrender himself into custody 
in accordance with the order, 

   (b) on his entering into a recognizance without sureties in such amount, 
with such conditions, if any, as the appeal court directs, but without deposit of 
money or other valuable security, or 

   (c) on his entering into a recognizance with or without sureties in such 
amount, with such conditions, if any, as the appeal court directs, and on his 
depositing with that appeal court such sum of money or other valuable security as 
the appeal court directs, 

   and the person having the custody of the appellant shall, where the appellant 
complies with the order, forthwith release the appellant. 

   

Promesse ou engagement de l’appelant 

   816 (1) Toute personne qui était le défendeur dans des procédures devant une 
cour des poursuites sommaires et qui interjette appel en vertu de l’article 813 doit, si elle 
est sous garde, y demeurer à moins que la cour d’appel qui doit entendre l’appel 
n’ordonne sa mise en liberté pourvu que, selon le cas : 

   a) elle remette à la cour d’appel une promesse, sans condition ou aux 
conditions que la cour d’appel fixe, de se livrer en conformité avec l’ordonnance; 

   b) elle contracte, sans caution, un engagement dont le montant et les 
conditions, le cas échéant, sont fixés par la cour d’appel, mais sans dépôt d’argent 
ni d’autre valeur; 

   c) elle contracte, avec ou sans caution, un engagement dont le montant et 
les conditions, le cas échéant, sont fixés par la cour d’appel et elle dépose auprès 
de la cour d’appel la somme d’argent ou autre valeur que la cour d’appel fixe; 

la personne ayant la garde de l’appelant doit, lorsque l’appelant se conforme à 
l’ordonnance, le mettre immédiatement en liberté. 
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