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PART I: OVERVIEW AND STATEMENT OF FACTS 

Overview of the Position of the Canadian Civil Liberties Association (‘CCLA’) 

1. There is little dispute, if any, amongst the parties and interveners that the bail system in 

Ontario and across Canada faces significant challenges. Amicus curiae for the Respondent, the 

Appellant and the intervener, the Criminal Lawyers’ Association (‘CLA’) have all reflected on 

some of the specific challenges in their written materials.1 

2. Some of those concerns animated the facts of this case. The bail review judge correctly 

identified the problem at issue, namely the tension between the constitutional right to a 

reasonable bail and the practical realities of obtaining bail in Ontario, including the inability to 

release an accused on a combined surety and cash bail.2 He then determined that the accused 

should be released and in order to achieve that goal, concluded that s. 515(2)(e) stood as an 

unconstitutional obstacle to achieving that outcome. As such, he struck down the provision.  

3. With respect, the bail review judge’s finding that s. 515(2)(e) was unconstitutional, while 

well intended, was incorrect in law and will have a detrimental impact on the long-term 

administration of criminal justice in Canada. By striking down 515(2)(e), the judge has re-

enacted a stratified bail system that creates an option for cash bail for those with financial means 

that will be unavailable to the poor. This remedy runs counter to the legislative intent of the Bail 

Reform Act, which was to, “do away with the requirement ... to deposit money unless [the 

accused was] not normally resident in or near the jurisdiction in which they were in custody.”3 

The pitfall of cash bails is evidenced by the fact that the Respondent remains in custody, unable 

to raise the money required for release.  

4. Rather than striking down the impugned provision, the bail review judge should have 

engaged in a meaningful and purposeful interpretation of section 11(e) of the Charter, in 

accordance with this Honourable Court’s holdings in R. v. Pearson4 and R. v. Morales.5 

                                                 
1 See Appellant’s Factum, at para. 70-75; Factum of the Amicus, at paras. 6-12. 
2 See Appellant’s Factum, at para. 20. 
3 Bail Reform Act,  S.C. 1970-71-72, c. 37;  R v Folkes, 2007 ABQB 624 (CanLII), at para 15 [CCLA 
Book of Authorities (“BA”) Tab 3]. 
4 R. v. Pearson, [1992] 3 SCR 665 [CCLA BA Tab 7]. 
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Facts 

5. The CCLA adopts and relies on the Statement of Facts of the Appellant.  

PART II: POSITION OF THE CCLA 

I) Section 515(2)(e) does not infringe s. 11(e) of the Canadian Charter of Rights 

and Freedoms (Charter).  

II) If so, the infringement is a reasonable limit prescribed by law that can be 

demonstrably justified in a free and democratic society under s. 1 of the 

Charter.  

III) The appropriate remedy here was a meaningful and purposive interpretation of 

s. 11(e) of the Charter, or in the alternative, a constitutional exemption under 

s. 52.  

PART III: STATEMENT OF ARGUMENT ON BEHALF OF THE CCLA 

6. The parties and interveners to this appeal have identified serious problems with the 

current bail system in Canada. Many of the issues commented on by the parties were set out and 

analyzed in a 2014 Report by the CCLA, Set up to Fail: Bail and the Revolving Door of Pre-trial 

Detention.6 Those challenges include, inter alia:  

i) That over the last thirty years, there has been an upward trend of pre-trial 
detention as reflected by the fact that remand rates have tripled;7  

ii) That on any given day in 2012/2013, approximately 25,000 people were detained 
in Canada’s provincial jails;8  

iii) That the year 2005 marked the first time in Canadian history that our provincial 
institutions were primarily being used to detain people prior to any finding of 
guilt, rather than after they had been convicted and sentenced;9 

iv) That the increase in the number of legally innocent people detained before trial is 
not attributable to the crime rate, which has been steadily declining over the last 

                                                                                                                                                             
5 R. v. Morales, [1992] 3 SCR 711 [CCLA BA Tab 6]. 
6 Canadian Civil Liberties Association and Education Trust, Set up to Fail: Bail and the Revolving Door 
of Pre-trial Detention (July 2014) [CCLA BA Tab 10]. 
7 Ibid., at p. 1 [CCLA BA Tab 10]. 
8 Ibid., at p. 1 [CCLA BA Tab 10]. 
9 Ibid., at p. 1 [CCLA BA Tab 10]. 
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twenty years. Rather, the increase appears to be attributable to failures in the bail 
system, particularly its inability to properly and efficiently address the needs of 
many of those within the system: in particular, accused who are living in poverty, 
with addictions or struggling with mental health issues;10   

v) That the conditions of the remand centres are deplorable, with innocent people 
living in dilapidated, overcrowded cells without access to recreational or 
educational programs;11 

vi) That it is more difficult for accused persons who have been denied bail to meet 
with their counsel and properly prepare for trial;12  

vii) That as a result of this diminished ability to prepare for trial, inter alia, there is an 
increased of conviction for those denied bail;13  

viii) That those denied bail and convicted are more likely to receive harsher sentences; 

14  

ix) That even if the accused is released, the bail courts are regularly imposing 
unnecessary and/or unreasonable conditions, including requiring a surety bail 
when such an onerous form of release is not necessary or appropriate, or imposing 
an unnecessarily high financial burden on sureties;15 

x) That these unnecessary and/or unreasonable conditions of release often lead to 
new charges of breaching bail. There has been an increasing number of such 
charges in the criminal justice system, causing a “revolving door” of detention, 
restrictive release and re-arrest;16 and 

xi) That all of these hurdles to pre-trial release have a disproportionate impact on 
those living in poverty and, in particular, on the Aboriginal community.17  

7. These realities of our current bail system stand in contrast with Canada’s purportedly 

“enlightened” approach to bail. Section 11(e) of the Charter calls on courts, as guardians of 

liberty, to ensure that pre-trial release remains the norm rather than the exception to the norm, 

and to restrict pre-trial detention to only those circumstances where the fundamental rights and 

                                                 
10 Ibid., at p. 1 [CCLA BA Tab 10]. 
11 R. v. Hall, 2002 SCC 64 at para. 118 [CCLA BA Tab 5]. 
12 M.L. Friedland, Detention Before Trial: A Study of Cases Tried in the Toronto Magistrates’ Court 
(Toronto: University of Toronto Press, 1965) 
13 Ibid 
14 Ibid 
15 Canadian Civil Liberties Association and Education Trust, Set up to Fail: Bail and the Revolving Door 
of Pre-trial Detention (July 2014), at pp. 1-2  [CCLA BA Tab 10]. 
16 Ibid., at pp. 1-2, 4 [CCLA BA Tab 10]. 
17 Ibid., at p. 1-3  [CCLA BA Tab 10]. 
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freedoms of the accused must be overridden in order to preserve some demonstrably pressing 

societal interest.18  

8. A corollary of the right to reasonable bail is equal access to bail for all accused persons. 

If particular segments of society are denied access to certain forms of pre-trial release when 

charged with a criminal offence, then the presumption of innocence and the right to reasonable 

bail are inevitably imperiled.  

9. Here, the Appellant has challenged the finding of the bail review judge on the basis that 

the remedy enacted was incorrect in law and will return the bail system in Canada to the pre-Bail 

Reform Act period when cash bails were the norm.  

10. All parties and interveners to this appeal are in agreement that such an outcome is not 

desirable.19 Canada has moved away from cash bails for good reason; they create a stratified 

system of bail whereby those with financial resources will be provided with a potential form of 

release that is out of reach for the vast majority of accused who appear before the criminal 

courts.  

11. However, amicus for the Respondent and the intervener Criminal Lawyers’ Association 

take the position that the remedy invoked by the trial judge is legally correct and does not risk 

returning Canada to its pre-1972 bail system. They submit that the restriction on cash deposits 

hinders bail, rather than improving access to bail. They point to the unfairness of cash bails being 

available to an accused that resides 203 kilometres from the charging jurisdiction but not 190 

kilometres away. Cash bails, so long as they are invoked only as the last rung of the ladder 

principle, merely create another option for bail justices when determining whether an accused 

can and should be released.  

12. The CCLA does not contest, in theory, that the ability of a justice to rely on a cash bail 

allows for an additional option to permit the release of an accused. However, the rationale behind 

the 1972 reforms was clear: to avoid a two-tiered bail system that advantaged accused persons 

who are fortunate enough to have financial resources, and disadvantaged, if not deprived, 

                                                 
18 R. v. Hall, supra at para. 49 (Iacobucci, J. in dissent) [CCLA BA Tab 5]. 
19 See Factum of the Amicus, at para. 17 
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impecunious accused from accessing bail.  That rationale remains a propos today, perhaps even 

more so. If anything, the courts in Canada are increasingly aware of inequities in our justice 

system, particularly economic, that result in increased rates of incarceration for the poor and the 

marginalized.20  

13. Thus, to revert to a system of pre-trial release that creates a bail option for those with 

financial means and exacerbates the inequities in our criminal justice system would run counter 

to the policy rationales behind the Bail Reform Act and s. 515(2)(e). In fact, to uphold the bail 

review judge’s finding of unconstitutionality could effectively thwart the right to reasonable bail 

for those who are economically disadvantaged (as well as raising legitimate s. 7 and 15 Charter 

concerns). Accordingly, the judge’s finding of unconstitutionality cannot stand.  

14. However, that does not complete the matter. The bail review judge was quite 

understandably struggling with the tension between the right of the accused to reasonable bail 

and the practical realities of achieving a release that also protects the public. However, the 

problem facing the Respondent, and all accused persons seeking bail in Ontario, was not that s. 

515(2)(e) is improperly restrictive and unconstitutional, but rather that s. 11(e) is not being given 

its intended effect through the flexible, purposeful interpretation of the judicial interim release 

provisions, as directed by this Court in Pearson, supra, and Morales, supra.  

15. Accordingly, what is required from this Honourable Court is a clear and cogent reminder 

to bail courts about the meaning of the constitutional right to reasonable bail and the principles 

that flow from that right. They include, inter alia:  

 The presumption of innocence is the golden thread of the criminal law.  

 A corollary of the presumption of innocence is the constitutional right to a 
reasonable bail.  

 Section 11(e) creates a broad right guaranteeing both the right to obtain bail and 
the right to have that bail set on reasonable terms.  

 A restriction on the s.11(e) right to bail will only be valid if it meets the following 
two conditions: 

o bail is denied only in a narrow set of circumstances; and, 

                                                 
20 For example, see R. v. Gladue, [1999] 1 SCR 688  [CCLA BA Tab 4]. 
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o the denial of bail is necessary to promote the proper functioning of the bail 
system, and is not undertaken for any purpose extraneous to the bail 
system. 

 "Reasonable bail" refers to the terms of bail.  Thus the quantum of bail and the 
restrictions imposed on the accused's liberty while on bail must be "reasonable".  

 Judicial officers, Crown Attorneys, police, defence counsel and duty counsel must 
be diligent to ensure that conditions of bail applied to accused persons Judicial 
Interim Release Orders are reasonable, necessary, and directly related to: 

 The circumstances of the alleged offence; 

 The circumstances of the accused person; 

 The primary, secondary and tertiary grounds; and 

 Mandated sections of the Criminal Code. 

 The ladder principle as set out in the Criminal Code must be respected. An 
accused whose detention is not necessary must be released on the least restrictive 
bail that protects the administration of justice. 

 The Crown must move up the ladder and justify each greater level of restraint by 
showing cause.21 

 The default position is unconditional release on an undertaking: section 515(1).22 

 An undertaking with conditions and a recognizance without sureties must be 
considered and rejected before moving on to consider a recognizance with 
sureties: section 515(3).23  

 A recognizance with a surety is one of the most onerous forms of release. Being 
under the supervision of a surety is a significant restriction on a defendant's 
liberty.  

 The requirement for a surety should be the exception, not the norm. 

 There now is an over-reliance on sureties for bail release. The near universal 
requirement for a surety is being improperly used to keep accused persons in 
custody. This practice must stop.24 

                                                 
21 R. v. Cole, [2002] O.J. No. 4662  [CCLA BA Tab 2]. 
22 R. v. Cole, [2002] O.J. No. 4662  [CCLA BA Tab 2]. 
23 R. v. Cole, [2002] O.J. No. 4662  [CCLA BA Tab 2]. 
24  Friedland, Detention before Trial Revisited, 49society.com/friedlandcontent, retrieved 2011-12-13  
[CCLA BA Tab 12]. Friedland in "Criminal Justice in Canada Revisited" (2004), 48 C.L.Q. 419 at 433-34  
[CCLA BA Tab 11], as quoted in Canada (Attorney General) v. Horvath, [2009] O.J. No. 4308, Ontario 
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16. Such an articulation from this Honourable Court would provide bail courts across Canada 

with the proper tools to assess bail for accused persons. Properly applied, these principles may 

very well have led the bail review judge to release the Respondent with both his grandmother 

and his girlfriend as sureties (as contemplated by the Appellant in its factum at paragraphs 24 

and 49-52). This would have ensured that the Respondent’s right to a reasonable bail was 

preserved under s. 11(e) without impugning s. 515(2)(e) and thereby detrimentally impacting the 

long-term administration of criminal justice in Canada 

If Deemed a Violation of s. 11 (e), the Impugned Provision is saved by Section 1 
 
17. The CCLA adopts the submissions of the Appellant at paragraphs 92-106 of its factum.  

A Constitutional Exemption under s. 52 
 

18. Pursuant to ss. 52 of the Constitution Act and s. 24(1) of the Charter, a constitutional 

exemption is available in circumstances where the Court does not wish to strike down a statutory 

provision given the broad consequences, but recognizes that the law would have a grossly 

disproportionate impact on a particular individual.25 The Respondent may be in a position to 

submit that is the case here.   

19. For the reasons articulated above, it would be improper to declare this section invalid for 

all purposes and revert to the position at common law where cash bails were commonplace in 

Canada. However, it may very well be the case that the provision’s impact on the Respondent 

here is grossly disproportionate, given his particular circumstances (i.e. his permanent residency 

in Canada, his “border-straddling” lifestyle and the fact that his father was proposed as surety but 

resides in Michigan). In such circumstances, a constitutional exemption may be an alternative to 

be considered by this Honourable Court.  

PART IV- COSTS 

20. The CCLA does not seek costs and asks that no costs be awarded against it.  

                                                                                                                                                             
Court of Appeal, Rosenberg, J.A., at para 47  [CCLA BA Tab 1].; R. v. Rowan, [2011] O.J. No. 5731, 
Ontario Superior Court of Justice  [CCLA BA Tab 8]. 
25 Re Seaboyer and the Queen, Re Gayme and the Queen (1987), 1987 CanLII 174 (ON CA) [CCLA BA 
Tab 9]. 
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PART V- ORDER REQUESTED 

21. The CCLA also seeks an Order granting the CCLA ten minutes for oral argument.  

 
ALL OF WHICH IS RESPECTFULLY SUBMITTED  this 13th day of November, 2016.  
 
 

_______________________________ 
    Jonathan Shime  
    COOPER, SANDLER, SHIME & BERGMAN LLP 
    Counsel to the Intervener,  
    Canadian Civil Liberties Association 
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PART VII- LEGISLATION 

The Criminal Code of Canada, RSC 1985, c. C-46 s. 515(2)(e) 

Order of release 

515 (1) Subject to this section, where an 
accused who is charged with an offence 
other than an offence listed in section 469 
is taken before a justice, the justice shall, 
unless a plea of guilty by the accused is 
accepted, order, in respect of that offence, 
that the accused be released on his giving 
an undertaking without conditions, unless 
the prosecutor, having been given a 
reasonable opportunity to do so, shows 
cause, in respect of that offence, why the 
detention of the accused in custody is 
justified or why an order under any other 
provision of this section should be made 
and where the justice makes an order under 
any other provision of this section, the 
order shall refer only to the particular 
offence for which the accused was taken 
before the justice. 

Release on undertaking with conditions, etc. 

(2) Where the justice does not make an 
order under subsection (1), he shall, unless 
the prosecutor shows cause why the 
detention of the accused is justified, order 
that the accused be released 

(a) on his giving an undertaking with 
such conditions as the justice directs; 

(b) on his entering into a recognizance 
before the justice, without sureties, in 
such amount and with such conditions, 
if any, as the justice directs but without 
deposit of money or other valuable 
security; 

(c) on his entering into a recognizance 
before the justice with sureties in such 
amount and with such conditions, if 

Mise en liberté sur remise d’une 
promesse 

515 (1) Sous réserve des autres dispositions 
du présent article, lorsqu’un prévenu 
inculpé d’une infraction autre qu’une 
infraction mentionnée à l’article 469 est 
conduit devant un juge de paix, celui-ci 
doit, sauf si un plaidoyer de culpabilité du 
prévenu est accepté, ordonner que le 
prévenu soit mis en liberté à l’égard de 
cette infraction, pourvu qu’il remette une 
promesse sans condition, à moins que le 
poursuivant, ayant eu la possibilité de le 
faire, ne fasse valoir à l’égard de cette 
infraction des motifs justifiant la détention 
du prévenu sous garde ou des motifs 
justifiant de rendre une ordonnance aux 
termes de toute autre disposition du présent 
article et lorsque le juge de paix rend une 
ordonnance en vertu d’une autre 
disposition du présent article, l’ordonnance 
ne peut se rapporter qu’à l’infraction au 
sujet de laquelle le prévenu a été conduit 
devant le juge de paix 

Mise en liberté sur remise d’une 
promesse assortie de conditions, etc. 

(2) Lorsque le juge de paix ne rend pas une 
ordonnance en vertu du paragraphe (1), il 
ordonne, à moins que le poursuivant ne 
fasse valoir des motifs justifiant la 
détention du prévenu sous garde, que le 
prévenu soit mis en liberté pourvu que, 
selon le cas : 

a) il remette une promesse assortie des 
conditions que le juge de paix fixe; 

b) il contracte sans caution, devant le 
juge de paix, un engagement au montant 
et sous les conditions fixés par celui-ci, 
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any, as the justice directs but without 
deposit of money or other valuable 
security; 

(d) with the consent of the prosecutor, 
on his entering into a recognizance 
before the justice, without sureties, in 
such amount and with such conditions, 
if any, as the justice directs and on his 
depositing with the justice such sum of 
money or other valuable security as the 
justice directs; or 

(e) if the accused is not ordinarily 
resident in the province in which the 
accused is in custody or does not 
ordinarily reside within two hundred 
kilometres of the place in which he is 
in custody, on his entering into a 
recognizance before the justice with 
or without sureties in such amount 
and with such conditions, if any, as 
the justice directs, and on his 
depositing with the justice such sum 
of money or other valuable security 
as the justice directs. 

mais sans dépôt d’argent ni d’autre 
valeur; 

c) il contracte avec caution, devant le 
juge de paix, un engagement au montant 
et sous les conditions fixés par celui-ci, 
mais sans dépôt d’argent ni d’autre 
valeur; 

d) avec le consentement du poursuivant, 
il contracte sans caution, devant le juge 
de paix, un engagement au montant et 
sous les conditions fixés par celui-ci et 
dépose la somme d’argent ou les valeurs 
que ce dernier prescrit; 

e) si le prévenu ne réside pas 
ordinairement dans la province où il 
est sous garde ou dans un rayon de 
deux cents kilomètres du lieu où il est 
sous garde, il contracte, avec ou sans 
caution, devant le juge de paix un 
engagement au montant et sous les 
conditions fixés par celui-ci et dépose 
la somme d’argent ou les valeurs que 
ce dernier prescrit. 
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