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Memorandum of Argument  Facts 

PART I – STATEMENT OF FACTS 

A. Overview 

1. Cash bails have a chequered history as a device of injustice.1  The Bail Reform Act of 1972 

largely ousted this form of release.2  The judge hearing a bail review in this case, however, found 

that the respondent had a Charter right for a cash deposit to be added atop the surety he was 

offering to back his release. To make this superordinate bail comport with the provisions of the 

Criminal Code, the judge severed language restricting the use of cash bails to very limited 

circumstances.  In doing so, he created an entitlement to cash bail in all cases.   

2. The Charter s. 52(1) constitutional remedy used in this case has binding effect and amends 

the Criminal Code in a way that reverses the clear and considered policy intentions of Parliament.  

Because this remedy was granted in the course of a bail review, it is also unappealable, other than 

to this Court.     

3. There are now also conflicting authorities on the availability of cash bail, and no mechanism 

to reconcile them.  This divergence has also led to a situation wherein the law and practice of bail 

now varies fundamentally between jurisdictions.  There is no principled basis for accused persons 

in different provinces to face such a divergence in the rules and practices governing their right to 

release pending trial.  

4. This Court has never considered the interaction between the right to reasonable bail 

enshrined in s. 11(e) of the Charter, and the different forms of bail provided for in the Criminal 

Code.  The time for unified national guidance on a constitutional framework has arrived.3  Bail has 

a more direct impact on the liberty of persons accused of crimes than any other area of law.  The 

divergence in the law, and the departure from the reformist intentions of Parliament occasioned by 

this judgment, make this a matter of national importance.  Leave to appeal should be granted. 

                                                 
1 Martin L. Friedman, Detention before Trial (Toronto: University of Toronto Press, 1969) at p. 176; Gary Trotter, The Law of Bail 

in Canada, 3rd ed. (Toronto: Carswell, 2010) at p. 6-12.  
2 Bail Reform Act, S.C. 1970-71-72, c. 37. 
3 See The Law of Bail, supra at p. 6-1. 
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B. Antic's arrest and initial detention 

5. Police found 

He was atTested, chru·ged, 

and held for a bail heru·ing. At his initial bail heru·ing, the respondent offered his new girlfriend as 

the sole surety. The Justice of the Peace fmmd that, the respondent had not met his onus4 as the 

chru·ges were serious, the case against him "ve1y strong", and that he had little incentive to appear 

for trial. In pmticular, the Justice held that the respondent had failed to satisfy the primm·y grounds 

concem that he was a flight risk. He was ordered detained. 5 

C. Antic's personal circumstances 

6. The respondent is a dual citizen, and has spent his life vru·iously in Michigan and Ontai·io. 

He describes himself as "pretty transient" and the bail review judge found that he led a "border

straddling lifestyle". 6 

8. The respondent's father lives in Michigan, and his elderly grandmother in Windsor. They 

stepped f01wru·d as potential sureties during the bail review process. 

9. The bail judge ultimately made a finding of fact that the respondent was ordinat1ly resident 

in Canada at the time of his anest. 10 

4 The cocaine trafficking charge placed the onus on the respondent to justify his release ptu-suant to s. 515(6) of Criminal Code. 
5 Reasons for Judgment at para. 6. 
6 Reasons for Judgment at para. 1. 
7 Reasons for Judgment at para. 39. 
8 Reasons for Judgment at paras. 5 and 39. 
9 Reasons for Judgment at para. 38. 
10 Reasons for Judgment at paras. 12 and 40. 
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D. Antic’s difficulty in getting bail 

10. The respondent faces serious charges.  

 would net him a substantial penitentiary sentence.12 At 

his initial bail hearing, the Justice of the Peace found that his relatively new girlfriend was an 

insufficient surety to satisfy the primary grounds:13 

I did not get the impression that she and Mr. Antic share a deep 

emotional bond nor would I necessarily expect that with such a new and 

untested relationship. Nor did I get any sense from his [sic] that it would 

pain him to put her financial future at risk. 

E. Three successive bail reviews 

11. The respondent has brought three bail reviews in the Ontario Superior Court of Justice, each 

before Munroe J. [“the bail judge”].  On the first bail review, he offered two new sureties, his 

father, who lives in Michigan, and his elderly grandmother who lives in Windsor.  The bail judge 

found that neither were sufficient to quell the primary ground concerns.14  The father had significant 

equity in his Michigan home, but this asset was beyond the reach of Canadian authorities in case 

of a default.  Conversely, his grandmother offered a pledge of only $10,000.  While the bail judge 

felt that the grandmother would be able to supervise him sufficiently to satisfy the secondary 

grounds, he concluded that her modest monetary offerings again weren’t enough to keep the 

respondent in Ontario to face trial:15 

I am concerned that Kevin Antic could walk away on a mere pledge by 

his grandmother rationalizing that the government would not take an 

elderly woman’s home.  Whether such thoughts have a basis in fact is 

not the point.  The point is that the amount and form of the money 

offered must be compelling to the accused.  A $10,000 pledge from the 

grandmother simply is insufficient in a case like this.  The sureties 

offered, without cash, were patently insufficient. [emphasis added]  

                                                 
11 The respondent has pleaded guilty to possessing the cocaine for the purpose of trafficking and been sentenced to 90 days in jail.  
12 R. v. Nur, 2015 SCC 15. 
13 Reasons for Judgment at para. 7. 
14 Reasons for Judgment at para. 8. 
15 Reasons for Judgment at para. 11. 
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F. A cash deposit comes into play  
12. During the initial bail review, the respondent had made an offer of a “substantial cash 

deposit”.  The bail judge found that, in combination with the grandmother as a surety, a substantial 

cash bail would meet the primary grounds concern and make the respondent releasable.16  However, 

the bail judge correctly noted that the Criminal Code limits the use of cash deposits to instances 

where (i) the Crown consents to a cash only bail;17 and (ii) the accused is not ordinarily resident 

within 200 of the charging jurisdiction.18 The first bail review was thus dismissed.  The bail judge 

dismissed the second review, again because the primary grounds concerns could not be satisfied.19 

G. Constitutional challenge to the bail provisions of the Criminal Code   
13. On his third bail review, the respondent challenged the constitutionality of the Criminal 

Code’s restrictions on cash bails.  The bail judge ruled in his favour, finding that the inability to 

add a cash deposit requirement to a surety bail infringed the right to reasonable bail under s. 11(e) 

of the Charter.20  The bail judge further found that this restriction on the use of cash deposits was 

not a reasonable limited under s. 1.21 

H. The remedy: a declaration and amendment of the bail provisions 
14. Rather than simply granting the respondent bail, the judge declared s. 515(2)(e) of the 

Criminal Code to be unconstitutional. As a remedy, he severed the geographical limitation on the 

use of cash bails from the section, making cash bails, with or without a surety, available in all 

cases.22  Freed from the restrictions on cash bails, the judge then ordered the respondent’s release 

on a combined $10,000 surety pledge by his grandmother and the deposit of a further $90,000 in 

cash. The Crown did not consent to this form of bail.   

I. The respondent has not made bail 
15. As of this writing, Kevin Antic remains in jail.  Despite the constitutional relief granted to 

him, he has not made bail.  He has apparently been unable to raise the $90,000 cash.

                                                 
16 Reasons for Judgment at para. 12. 
17 Section 515(2)(d).  
18 Section 515(2)(e). 
19 Reasons for Judgment at para. 14.  
20 Reasons for Judgment at paras. 42-52. 
21 Reasons for Judgment at paras. 53-61. 
22 Reasons for Judgment at paras. 62-64. 
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PART II – QUESTIONS IN ISSUE 

16. This case raises the following constitutional questions: 

 Does s. 515(2)(e) of the Criminal Code, R.S.C. 1985, c. C-46 , infringe s. 11(e) 

of the Canadian Charter of Rights and Freedoms? 

 If so, is the infringement a reasonable limit, prescribed by law, as can be 

demonstrably justified in a free and democratic society under s. 1 of the Charter? 

17. More specifically, this case is about whether s. 11(e) of the Charter creates a constitutional 

right to cash deposit as a form of bail – either alone or in combination with a surety.   This issue is 

of public importance and justifies the intervention of this Court.   

18. The Crown’s substantive position on this issue is that s. 515(2)(e) does not infringe s. 11(e) 

and that, if this Court finds that it does, it can be saved under s. 1 of the Charter.  In the event that 

this Court concluded that s. 515(2)(e) cannot be saved by s. 1, the constitutional remedy would be 

informed by the nature of the finding of unconstitutionality.  In any event, the severance imposed 

in this case is not a viable remedy, as it broadly and inconsistently amends the Criminal Code.  

*     *     *
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PART III – STATEMENT OF ARGUMENT 

19. The Court should grant leave for the following reasons: 

A. Reducing the use of cash bails was a cornerstone of bail reform;  

B. This decision re-wrote the law to makes cash bails available in all cases, 

when this was not in issue;  

C. The decision is unreviewable except by leave to this Court;  

D. The law and practice of bail now varies across Canada; 

E. The law of bail is a matter of significant national importance; and  

F. Guidance from this Court on the constitutional parameters governing bail 

will be useful to Parliament for an eventual reform of the bail regime. 

A. Reducing the use of cash bails was a cornerstone of bail reform 

20. Historically, cash deposits were the predominant form of bail in Canada.23  During the 

criminal law reforms of the 1960s, this practice came under heavy criticism.24  In his seminal work 

Detention Before Trial, Professor Friedland documented the injustices flowing from the reliance 

on cash bail.  In particular, he criticized the setting of cash bails in amounts the Court deemed 

sufficient to answer primary grounds concerns, but which offenders often could not meet.25  He 

summarized the shortcomings of the pre-reform bail system in these terms:26 

In the setting of bail there is an undue preoccupation with its monetary 

aspects.  Security in advance is generally required in our courts…. 

[t]he tragedy of this pre-occupation with money is that a large 

percentage of persons are unable to raise the bail that is set…. A system 

which requires security in advance often produces an insoluble 

dilemma.  In most cases it is impossible to pick a figure which is high 

enough to ensure the accused’s appearance in court, and yet low enough 

for him to raise: the two seldom overlap. [emphasis added]  

                                                 
23 See R. v. Folkes, 2007 ABQB 624 at para. 15. 
24 Reasons for Judgment at para. 28. 
25 Detention before Trial, supra at pp 180-181. 
26 Detention before Trial, supra at p.176. 
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21. Similarly, the 1969 Report of the Canadian Committee on Corrections (The Ouimet Report) 

expressed the view that cash deposit as a form of bail “should have a very limited use”.27  In 1972, 

Parliament acted on the growing consensus that a cash-based bail system was outmoded and unjust.  

A new approach to bail was established through the Bail Reform Act.  This modern scheme was 

grounded in the principles of restraint, a right to bail, and a “ladder” of increasingly strict forms of 

release.28 

22. Critically, cash bail was largely eliminated, being allowed only for non-resident accused.  

Three years later, cash-only bails for local accused were re-introduced as a possible form of release, 

though only with the consent of the Crown.29 

23. The unmistakable legislative intent of the current bail provisions in the Criminal Code was 

to move away from reliance on cash deposits in all but a few limited circumstances. Significantly, 

the purpose behind this policy was to increase the accessibility of bail and ameliorate the proven 

discriminatory impacts of the historical reliance on cash deposits.30 

B. This decision re-wrote the law to allow universal cash bail 

24. The constitutional remedy granted in this case radically reverses the move away from cash 

bails in two ways: (1) by permitting the addition of a cash deposit to a surety release – a form of 

superordinate bail which Courts were legislatively forbidden from imposing except to secure the 

return of non-residents;31 and (2) by restoring the availability of cash-only bails, without the 

consent of the Crown, for all accused, in all cases.   

25. The latter outcome was unintended and unforeseen. 

1. An accidental overexpansion 

26. The bail judge had a modest aim – legalizing a bail order he had already decided was 

sufficient to permit releasing the respondent.  Specifically, he wanted to add a cash deposit to a 

                                                 
27 Canada. Committee on Corrections. Report of the Canadian Committee on Corrections: Toward Unity: Criminal Justice and 

Corrections (Ottawa: Queen's Printer, 1969) at p. 116 [“Ouimet Report”]. 
28 Ouimet Report, supra  at p.100; The Law of Bailat pp. 6-4 and 6-7 to 6-9. 
29 Criminal Law Amendment Act, S.C. 1974-75-76, c. 93; R. v. Folkes, at para. 16. 
30 The Law of Bail at 6.3(d), pp. 6-12 to 6-13. 
31 There is unanimity in the jurisprudence that this form of bail is not permitted: R. v. Folkes at para. 29, R. v. Rowan at para. 8. 
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surety bail.32  His description of the contemplated scope and impact of the order make clear that 

this is the only consequence he had in mind:33 

I am not changing the bail scheme.  This removal in not intended to, and 

does not call for, the widespread use of this form of release.  Our “ladder 

principle” bail regime remains in place and this forms of release is the 

highest, most restrictive form of release. [emphasis added] 

27. However, rather than crafting a narrow, case-specific remedy, the bail judge chose to 

judicially amend a specialized section of the Criminal Code intended to deal with bail for non-

residents. A plain reading of s. 515(2)(e) after the bail judge’s amendment reveals that his surgery 

left a rump provision that permits the granting of cash bail to any accused: 

(e) if the accused is not ordinarily resident in the province in which the 

accused is in custody or does not ordinarily reside within two hundred 

kilometres of the place in which he is in custody, on his entering into a 

recognizance before the justice with or without sureties in such amount 

and with such conditions, if any, as the justice directs, and on his 

depositing with the justice such sum of money or other valuable security 

as the justice directs. [emphasis added] 

28. The bail judge appears to have overlooked that s. 515(2)(e) allowed both cash-plus-surety 

bails and cash-only bails without Crown consent.  Removing the geographic restriction for the 

stricter of these bails necessarily removed it for simple cash bails as well.  This consequence is 

never mentioned or contemplated in the reasons for judgment.  

29. The unfettered availability of cash-only bail was not at issue in this case. No submissions 

were made on the need, or rationale, to return to cash-only bails as of right.  The impact of this 

outcome did not factor into the judge’s Charter analysis on either s. 1, or in respect of the remedy.  

This radical legislative change is a wholly unintended outcome. 

30. Moreover, this remedial overbreath effectively strikes down s. 515(2)(d) by rendering the 

requirement of the Crown consent section moot, again despite neither the constitutionality of that 

section, nor issue of Crown consent in any form, having arisen in this case. 

                                                 
32 Reasons for Judgment at para. 67. 
33 Reasons for Judgment at para. 67. 
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31. Such a paradigmatic shift in the law of bail, executed accidentally and without submissions 

or analysis, in-and-of-itself warrants review by this Court.   

2. The specific change intended also warrants review 

32. The second, more intentional consequence of the severance is to allow for the requirement 

of a cash deposit to be added atop the requirement of a surety, again in all cases.  This result also 

clashes with the key policy thrust of the bail scheme enacted by Parliament by inviting a greater 

reliance on cash bails and creating a new, higher, top rung on the bail ‘ladder’.  

33. While the bail judge laudably reasoned from a desire to find a way to release the respondent, 

the textual change he wrought to the Code can equally operate to create more onerous bails for 

accused who might otherwise be released to a surety without the demand for cash. 

34. Within the specific dynamic of this bail review, the respondent was asking for ways to offer 

more and different conditions to warrant his release.  In the course of an ordinary first-instance bail 

hearing, however, Justices of the Peace may now chose to add a cash requirement in close cases, 

when Parliament expressly chose not to afford them that option. This de facto invitation to impose 

ever-stricter bails is a retrograde step when viewed in the perspective of the Bail Reform Act.34 

35. Justice Gary Trotter highlighted the danger of back-sliding towards cash bails in his seminal 

text The Law of Bail in Canada.  After reviewing two other cases which have suggested a 

constitutional entitlement to cash bails, he levied an insightfully critique on the superficial appeal 

of this device that precisely captures the problem in this case: 35 

On the facts of [these cases] removing the strictures on combining 

sureties with cash bail as requested by the accused, would have resulted 

in a just outcome.  However, when all restrictions on ordering cash bail 

are removed, we run the risk of transporting the law back to pre-1972, 

with its attendant problems that were documented by Professor 

Friedland.  It is not sufficient to simply remove the existing and rather 

peculiar restrictions on cash bail.  Something else needs to be put in 

place to ensure cash bail is used only exceptionally, and in accordance 

with the “ladder” concept. [emphasis added]  

                                                 
34 R. v. Rowan at para. 16. 
35 The Law of Bail in Canada at p. 6-17. 
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36. This concern proves highly prescient in this very case.  The respondent has bail but remains 

in jail.  The cash requirement, despite being engineered with the best of intentions, appears to have 

become an obstacle to his release.  Once permitted to price his risk of flight, the quantum of cash 

deposit the court requires to be comfortable releasing him becomes potentially prohibitive.  

Ironically, this case has come to illustrate exactly the problem Professor Friedland identified in 

1969, and which the reformed bail provisions were designed to avoid. 

37. Rightly or wrongly, the constitutional remedy in this case restored cash bail, both as a 

universally available form of release on its own, and as a ‘topper’ to surety bails.   Together these 

changes represent a 180-degree turn away Parliament’s considered policy choice to reduce the 

reliance on the use of cash deposits in bail orders.   

38. Where a proposed constitutional remedy has the effect of re-writing legislation in a 

diametrically opposite direction to that taken by Parliament, courts should refrain from resorting 

to such remedy.  Rather, as other judges have observed, in such circumstances, the proper 

institutional role of a Court should be to strike the law and invite Parliament to re-consider it on 

the basis of the constitutional principles articulated in the judgment.36 

39. The overreach of the remedy in this case warrants this Court’s intervention, irrespective of 

whether the underlying rights analysis is correct or not.  

C. The decision is unreviewable except by leave to this Court  

40. There is no route of appeal for the Crown from a bail review.37  A constitutional declaration 

issued in the course of a bail review is final and un-appealable.  It is also conclusively binding upon 

all courts that conduct first-instance bail hearings in that province.38  Leave to this Court under 

section 40 of the Supreme Court Act offers the only mechanism of appellate review in this case.39 

                                                 
36 R. v. Rowan at paras. 15-16. 
37 R. v. Hahn, 2014 SKQB 76 at para. 25. 
38 R. v. Ferguson, 2008 SCC 6, [2008] 1 S.C.R. 96 at para. 65; R. v. Scarlett, 2013 ONSC 562 at paras. 41 and 42.  
39 Indeed, the key cases guiding bail practice emanating from this Court have generally come through direct appeals from s. 520 

bail reviews such as this one: see R. v. Morales, [1992] 3 S.C.R. 711; R. v. St-Cloud, 2015 SCC 27. 
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41. Unlike the Crown, an accused person denied judicial interim release at the bail review stage 

may bring further reviews or seek habeus corpus, the decision on which is, in turn, appealable to 

the relevant provincial Court of Appeal.40 

D. The law and practice of bail now conflicts and varies across Canada   

42. This need for constitutional guidance from this Court is heightened by the existence of 

conflicting decisions and practices on the right to cash bail, both in Ontario and across Canada. 

1. Directly conflicting authority in Ontario  

43. In R. v. Melo, another Ontario Superior Court judge found that the bar on cash-plus-surety 

bails for local residents did not offend s. 11(e) of the Charter – the exact opposite conclusion to 

that reached in this case.41  In The Law of Bail, Trotter J. made the following apposite observations 

about the Melo decision, which apply equally here:42 

Somewhat ironically, defence counsel sought an order declaring s. 

515(2)(c) to be unconstitutional because of its forbiddance of a cash 

deposit along with a surety.  This claim was rightly rejected….While it 

may have been convenient for Melo to make a cash deposit, the 

constitutional remedy that was sought would have impacted adversely 

on a wide, systemic level.  Reform efforts, whether legislative or 

Charter-based, ought to focus on limiting rather than extending the use 

of cash deposits. [emphasis added]  

44. The judgment in Melo was followed by Ramsey J. of the same Court in R. v. Rowan. There, 

the Court held that, for local residents, a surety bail without deposit can always be fashioned if the 

Crown has not proven detention is necessary, and that a return to reliance on cash was misguided.43  

In language precisely on-point to the present case, Ramsey J. noted that:44  

One of the main purposes of the Bail Reform Act was to get away from 

the common law’s preoccupation with cash deposit. Parliament chose 

to reserve cash deposit for accused persons who live outside the 

province or more than 100 miles [now 200 kilometres] from the place 

of detention. Such accused might well find it difficult to find a surety, 

and it would be difficult to enforce or supervise conditions of release. 

                                                 
40 See, for example, R. v. Hall, 2002 SCC 64, [2002] 3 S.C.R. 309. 
41 R. v. Melo, [1996] O.J. No. 2235 (S.C.J.) at para. 10. 
42 The Law of Bail in Canada at pp. 6-12 to 6-13. 
43 R. v. Rowan, 2011 ONSC 7362 at para.13. 
44 R. v. Rowan at para. 9. 
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45. Notably, the Court in Rowan articulated forceful reasons for eschewing judicial 

amendments of s. 515(2) that expand the availability of cash deposit bails:45  

[I]f I had thought that the provision for the prosecutor’s consent 

constituted a denial of reasonable bail, I would not have read down the 

first six words of paragraph 515(2)(d). I would instead have declared 

the entire paragraph to be inoperative, which would have left a remnant 

that is consistent with the legislation’s original purpose. 

Unlimited discretion to order cash deposit could easily lead to a situation 

in which deposit is the norm. In my time at the bar I saw surety bail 

grow from an occasional requirement imposed in relatively narrow 

circumstances to the norm for almost every case. The near universal 

requirement for a surety, in the opinion of some learned observers, is 

being used to keep accused persons in custody…. The unrestricted right 

to order cash deposit could take a similar course. [emphasis added]  

46. The judge in this case addressed neither Rowan nor Melo, leaving an unresolved, and 

unresolvable, conflict between courts of co-ordinate jurisdiction within Ontario.  Whichever view 

is right, the law must be clarified. 

2. Conflicting authority across Canada  

47. Notwithstanding the letter and spirit of the Bail Reform Act, cash bails continue to reign in 

numerous jurisdictions.  In British Columbia, the requirement for Crown consent to cash-only bails 

has been struck down as unconstitutional.  Rather than striking the provision entirely, the B.C. 

court severed the requirement for Crown consent from s.515(2)(d), leaving an absolute right to 

cash bail, similar to what resulted from the severance in this case. 46   

48. Similarly, in R. v. Folkes, the Alberta, the Court of Queen’s Bench found that the limitation 

of cash-plus-surety bails to non-resident accused was a prima facie Charter infringement – the 

same conclusion as reached in this case.  In Folkes, however, the Court granted no Charter remedy 

since the constitutional issue had not been properly argued, apparently arising in the judgment of 

the judge’s own motion. Thus, the remedy was limited to issuance of a cash-plus-surety bail for 

the specific accused in that case.47 

                                                 
45 R. v. Rowan at paras. 15-16. 
46 R. v. Saunders, 2001 BCSC 1363, at para, 40 
47 The Crown was invited to argue the Charter issue at a later date, which apparently did not occur. R. v. Folkes at paras. 39 and 55. 
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49. The result in Folkes flowed in part from the fact that the predominance of cash bails never 

diminished in Alberta, irrespective of the reforms to the Criminal Code.  Indeed, in R. v. Folkes, 

the Court found that: “the Alberta approach seems to differ”, concluding that:48 

[I]f the decision to grant bail is made, the judge usually does not 

specifically ask for the consent of the prosecutor for the deposit of cash 

bail.  Presumably that is because the bail judge assumes the Crown 

would prefer a cash deposit to no cash depot, and consent is assumed.” 

50. There is no basis for the operation of the bail regime to vary so widely between 

jurisdictions.  The conflicting authorities need to be addressed.  Only this Court can do so. 

E. The law of bail is a matter of significant national importance 

51. On any given day, an average of over 13,600 adults are in pre-trial custody in Canada.49 

Each one of them has appeared in a bail court and either been ordered detained or declined to seek 

judicial interim release.  The impact of a paradigmatic shift in the law and practice of bail has an 

unmatched breadth of impact on our justice system. 

52. Moreover, aboriginals, persons with mental health issues, and the homeless are all 

significantly over-represented in pre-trial custody.50  These are hardly groups for whom cash is 

typically available in large amounts, heightening the social justice concerns surrounding a return 

to the use of cash bails, irrespective of how well intentioned.   

F. Parliament requires constitutional guidance 

53. If the decision in this case is wrong, the importance of this Court issuing a correction is 

self-evident.  However, if the alleged constitutional defects in the current statutory bail regime are 

confirmed to any extent, Parliament will require guidance from this Court on the constitutional 

parameters bounding reforms to the bail provisions.  

                                                 
48 R. v. Folkes at paras. 2 and 13. 
49 Juristat, 85-002-x, Trends in the use of remand in Canada, Lindsay Porter and Donna Calverley, May 17, 2011: 

http://www.statcan.gc.ca/pub/85-002-x/2011001/article/11440-eng.pdf  
50 CCLA By the Numbers Crime, Bail and Pre-trial detention in Canada: https://ccla.org/cclanewsite/wp-

content/uploads/2015/02/2014-07-23-By-the-numbers1.pdf  
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54. The Bail Reform Act of 1972 heralded a paradigm shift away from cash bails. This decision 

reverses that intentional, considered evolution of the law.  If the Charter demands a return to cash 

bails as of right, it is for this Court to say so, and to provide Parliament with the constitutional 

parameters within which it would choose to legislate. 

55. It is also noteworthy that the mandate letter of the newly appointed Minister of Justice 

expressly includes a call to undertake bail reforms as part of criminal justice modernization.51 

G. Conclusion 

56. This ruling re-introduces a universal entitlement to cash bail, and also now invites the 

‘stacking’ of cash deposits atop surety releases in serious cases.  Both results run directly counter 

to the principles of reform and liberalization of bail that underpinned the creation of the current 

bail scheme.  This decision brings to a head conflicting and irreconcilable views on the law of bail 

in Canada’s largest jurisdiction, and its unusual genesis makes it functionally unappealable. 

57. The significance of Canada’s move away from cash bails must not be understated.  On 

October 1, 2015, only three weeks before this judgment was released, New York State’s retiring 

Chief Judge made an impassioned call for legislative reform to do away with his states continued 

dependence on cash bail.52 

Make no mistake, in my view the ultimate goal may well be to end our 

reliance on cash bail in New York. It is fundamentally unfair for a 

person’s liberty to be all about how much money you have. 

58. The fact that the respondent remains in jail with bail, because apparently he cannot come 

up with the cash deposit, is a potent warning that even a well-intentioned return to cash bails carries 

significant risks and should not come about through the ad hoc judicial amendment of the Criminal 

Code.  The bail reforms of the last generation now lie in a tatter of conflicting judgments and 

divergent local practices.  Release before trial is too important to too many people to be left in this 

state.  It is time for a unified national view from this Court on the interaction between s. 11(e) of 

the Charter and the forms of release in s. 515(2) of the Criminal Code.

                                                 
51 Mandate Letter of the Minister of Justice: http://pm.gc.ca/eng/minister-justice-and-attorney-general-canada-mandate-

letter#sthash.sRVJtlmn.dpuf  (accessed 14 December 2015) 
52 New York Times, “State’s Chief Judge, Citing ‘Injustice’, Lays Out Plans to Alter Bail System, Oct. 1, 2015. 
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PART IV – COSTS  

59. The applicant does not seek costs, and makes no submission in that regard.   

PART V – ORDER SOUGHT 

60. That leave to appeal be granted, without costs.  

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated at the City of Toronto, this 21st day of December, 2015. 

 

 

___________________________ 

 

Nicholas E. Devlin  
Counsel for the respondent,  

Her Majesty the Queen in Right of Canada   
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PART VII – LEGISLATION 

 

 

Criminal Code (R.S.C., 1985, c. S-26)  
 
 

Excessive force 

26. Every one who is authorized by law to use force is criminally responsible for any excess 

thereof according to the nature and quality of the act that constitutes the excess. 

 R.S., c. C-34, s. 26. 

Force excessive 

26. Quiconque est autorisé par la loi à employer la force est criminellement responsable de 

tout excès de force, selon la nature et la qualité de l’acte qui constitue l’excès. 

 S.R., ch. C-34, art. 26. 
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