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Respondent’s Factum  Overview 
   
 

OVERVIEW 

1. The Federal Court of Appeal committed no reviewable error in allowing the Minister’s 

appeal. The Minister’s delegate (the “delegate”) reasonably referred Mr. Tran’s case to a hearing 

to determine if he is inadmissible for serious criminality under s 36(1)(a) of the Immigration and 

Refugee Protection Act (IRPA). 

2. The delegate reasonably concluded Mr. Tran’s case met each of the two disjunctive criteria 

in s 36(1)(a). His marihuana production offence was subject to a maximum term of imprisonment 

of fourteen years, both at the time of the referral decision and the conviction, and the criminal 

Court sentenced him to a twelve-month conditional sentence of imprisonment. 

3. The first criterion in s 36(1)(a), referring to “an offence under an Act of Parliament 

punishable by a maximum term of imprisonment of at least 10 years,” requires the delegate to only 

consider the maximum punishment specified by Parliament for the offence at the time of the 

referral decision. In keeping with the goal of s 36(1)(a) to protect public order and safety, and 

safeguard the integrity of the immigration regime, it is not only appropriate, but necessary, that 

s 36(1)(a) be interpreted as requiring the delegate to take into account society’s current view of the 

gravity of an offence. This approach also ensures that a non-citizen who has committed an offence 

whose maximum penalty has decreased below the ten-year threshold at the time of the decision is 

not covered by s 36(1)(a). 

4. Mr. Tran’s conditional sentence of imprisonment also satisfied the second criterion in 

s 36(1)(a), referring to an offence “for which a term of imprisonment of more than six months has 

been imposed.” A conditional sentence of imprisonment is a “term of imprisonment” under the 

Criminal Code, albeit one that is served in the community. That is how the courts have generally 

interpreted it since its adoption, and there is no indication that Parliament intended, in s 36(1)(a), 

to deviate from that general understanding. Treating a conditional sentence of imprisonment as a 

“term of imprisonment” also advances the protective purpose of s 36(1)(a).  

5. While Mr. Tran relies on certain exceptional scenarios to justify his proposed approach, he 

fails to consider the availability in meritorious cases of various forms of relief under the IRPA. 

Lastly, on the facts of the case, the delegate acted reasonably and fairly in concluding there were 

no compelling reasons not to refer Mr. Tran’s case to an admissibility hearing.
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PART I – STATEMENT OF FACTS 

 

A. FACTUAL BACKGROUND 

1. The appellant’s marihuana production conviction 

6. The appellant, Mr. Tran, is a citizen of Vietnam who became a permanent resident of 

Canada in 1989.1  

7. In March 2011, Mr. Tran participated in a marihuana grow operation, involving about 

915 marihuana plants and the theft of electricity worth approximately $100,000.2  

8. On November 29, 2012, Mr. Tran was convicted of producing marihuana,3 contrary to 

s 7(1) of the Controlled Drugs and Substances Act.4 

9. At the time Mr. Tran committed his offence, the legislation provided for a maximum term 

of imprisonment of seven years. However, on November 6, 2012, prior to his trial, Parliament 

increased the maximum term of imprisonment for his offence to fourteen years.5 Nonetheless, 

pursuant to s 11(i) of the Charter, he was entitled to benefit from the lesser punishment and, as a 

result, the Court could only sentence him to a maximum term of imprisonment of seven years.6  

10. On January 18, 2013, the criminal Court sentenced Mr. Tran to a twelve-month conditional 

sentence of imprisonment to be served in the community pursuant to s 742.1 of the 

Criminal Code.7 Mr. Tran was subject to a number of conditions which, among others, prevented 

                                            
 

1  Decision of the Federal Court of Appeal dated October 30, 2015 [FCA Decision], at para 2 
(Appellant’s Record [AR], Vol I, Tab 4, at 20). 

2  FCA Decision, at para 7 (AR, Vol I, Tab 4, at 21). See also: “Subsection 44(1) and 56 Highlights – 
Inland cases” by Adam Parsons dated October 7, 2013 (AR, Vol I, Tab 1, at 2) [Case Brief dated 
October 7, 2013]. 

3  FCA Decision, at para 7 (AR, Vol I, Tab 4, at 21).  
4  SC 1996, c 19 [CDSA], Respondent’s Book of Authorities [RBA], Vol I, Tab 2. 
5  Safe Streets and Communities Act, SC 2012, c 1, s 41, RBA, Vol I, Tab 12; Order Fixing Various 

Dates as the Day on which Certain Sections of the Act Come into Force, SI/2012-48, RBA, Vol I, 
Tab 11; FCA Decision, at para 8 (AR, Vol I, Tab 4, at 21). 

6  FCA Decision, at para 8 (AR, Vol I, Tab 4, at 21). 
7  FCA Decision, at para 2 (AR, Vol I, Tab 4, at 20); Sentencing Reasons dated January 18, 2013 (AR, 

Vol III, Tab 60, at 75); Conditional Sentence Order dated January 18, 2013 (AR, Vol III, Tab 42, 

at 11). 
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him from leaving his residence, every day, between 9:00 p.m. and 5:00 a.m., with certain 

exceptions.8 

2. The Minister’s delegate’s referral decision 

11. On July 26, 2013, an officer of the Canada Borders Services Agency made a report under 

s 44(1) of the Immigration Refugee Protection Act,9 alleging Mr. Tran was, because of his 

marihuana production conviction, inadmissible on grounds of serious criminality, pursuant to 

s 36(1)(a) of the IRPA,10 which provides as follows: 

Serious criminality 

 

36 (1) A permanent resident or a 

foreign national is inadmissible on 

grounds of serious criminality for: 

 

(a) having been convicted in Canada 

of an offence under an Act of 

Parliament punishable by a 

maximum term of imprisonment of 

at least 10 years, or of an offence 

under an Act of Parliament for which 

a term of imprisonment of more than 

six months has been imposed; 

Grande criminalité 

 

36 (1) Emportent interdiction de 

territoire pour grande criminalité les 

faits suivants : 

 

a) être déclaré coupable au Canada 

d’une infraction à une loi fédérale 

punissable d’un emprisonnement 

maximal d’au moins dix ans ou d’une 

infraction à une loi fédérale pour 

laquelle un emprisonnement de plus 

de six mois est infligé; 

12. The same day, the Minister’s delegate reviewed the officer’s report and decided under 

s 44(2) of the IRPA to refer Mr. Tran’s case to the Immigration Division for an admissibility 

hearing.11 The case brief prepared at the time,12 which was provided to Mr. Tran and his counsel,13 

noted that, in addition to his marihuana production offence, Mr. Tran had been charged with a 

                                            
 

8  Conditional Sentence Order – Conditions Attachment (AR, Vol III, Tab 42, at 12). 
9  SC 2001, c 27 [IRPA], RBA, Vol I, Tab 8. 
10  FCA Decision, at para 9 (AR, Vol I, Tab 4, at 21). See also: “Report under Subsection 44(1) of the 

Immigration and Refugee Protection Act” by Peter Kho dated July 26, 2013 (AR, Vol III, Tab 44, 

at 17).  
11  FCA Decision, at para 9 (AR, Vol I, Tab 4, at 21). See also: “Referral under Subsection 44(2) of the 

Immigration and Refugee Protection Act” by Alvin Nath dated July 26, 2013 (AR, Vol III, Tab 42, 

at 2). 
12  “Subsection 44(1) and 56 Highlights – Inland cases” dated July 26, 2013 from Peter Kho (AR, 

Vol III, Tab 42, at 5-6). 
13  Letter from Azeem Lalji, Hearings Officer to IRB dated August 28, 2013 (AR, Vol III, Tab 42, at 1). 
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number of offences between 1996 and 2007 (1996: impaired driving; 1998: assault; 2003: uttering 

threats; 2006: driving with over 80mgs of alcohol in blood; 2007: uttering threats). 

13. On September 10, 2013, the referral was withdrawn, after it was noted that Mr. Tran would 

no longer be able to appeal a removal order to the Immigration Appeal Division,14 in view of the 

recent adoption of the Faster Removal of Foreign Criminals Act.15 Mr. Tran was given another 

opportunity to make submissions as to why a removal order should not be sought, including with 

respect to his criminal history.16 

14. On October 4, 2013, Mr. Tran provided submissions in which he claimed three times that, 

during his twenty-four years in Canada, his marihuana production offence was his “first and only 

offence” and that the period before and after the offence had been “without incident”. He added 

there was “absolutely no recidivist pattern of offences” and referred to his conviction as “a solitary 

and isolated incident or slip up.”17 

15. On October 10, 2013, the delegate decided to refer Mr. Tran’s case to the Immigration 

Division,18 endorsing the officer’s recommendation to that effect.19 In the reasons for decision, the 

officer expressed the view that Mr. Tran was described in s 36(1)(a), rejecting his statutory 

interpretation arguments in the following terms: 

[…] a CSO of 12 months in lieu of jail time is significant. Crown had 

asked for 12 to 18 months for this offence. In order to meet 36(1)(a), an 

offence is only required to include 6 months imprisonment or CSO and 

this offence attracted double that threshold. The maximum sentence at 

the time of the offence was 7 years but has since been enhanced to 

14 years. It can also be inferred that Parliament views this as a serious 

                                            
 

14  FCA Decision, at para 10 (AR, Vol I, Tab 4, at 22). See also: Letter to Immigration Division from 

Azeem Lalji dated September 10, 2013 (AR, Vol II, Tab 37, at 144); Email to Alvin Nath from 

Azeem Lalji dated September 2013 (AR, Vol II, Tab 38, at 145). 
15  SC 2013, c 16, s 24 [Faster Removal of Foreign Criminals Act], RBA, Vol I, Tab 6. 
16  Letter to Thanh Tam Tran from Adam Parsons dated September 12, 2013 (AR, Vol II, Tab 36,  

at 142-143). To the same effect, see also: Letters to the appellant from Peter Kho dated May 17, 2013 

and June 4, 2013 (AR, Vol II, Tabs 53 and 54, at 44-47).  
17  Letter to Case Officer from Peter Edelmann dated October 4, 2013 (AR, Vol II, Tab 13, at paras 6, 

67, 68 and 82).  
18  “Referral under Subsection 44(2) of the Immigration and Refugee Protection Act” by A.P. dated 

October 10, 2013 (AR, Vol II, Tab 9, at 6). See also: Request for admissibility hearing by A. Perzow 

dated October 10, 2013 (AR, Vol II, Tab 10, at 7).  
19  FCA Decision, at para 15 (AR, Vol I, Tab 4, at 24); Case Brief (AR, Vol I, Tab 1, at 3).  
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crime as it has now imposed a mandatory minimum sentence of 2 years 

jail for this offence, as per CDSA section 7(2)(b)(v). While new 

criminal code provisions cannot be applied retroactively, Parliament’s 

denunciation of this offence is indicative of how serious it is viewed. 

The offence was not likely viewed any less seriously at the time that 

TRAN committed the offence (Only 1 year prior to introduction of the 

new penalty to Parliament for consideration). Parliament simply had not 

implemented stricter punishment at that time.20 

16. The delegate was not satisfied there were compelling reasons not to refer Mr. Tran’s case 

for a hearing. The recommendation described the circumstances surrounding Mr. Tran’s offence 

as serious.21 The officer also did not accept Mr. Tran’s statement that his marihuana production 

conviction was his “first and only offence,” given that, on January 14, 2013, Mr. Tran had been 

convicted of impaired driving, contrary to s 253(1)(a) of the Criminal Code, a fact he had 

concealed from the sentencing judge and immigration authorities. Mr. Tran was also arrested and 

charged on a number of occasions between 1996 and 2012, although they did not result in 

convictions. The recommendation concluded that Mr. Tran’s behaviour could not be described as 

“pristine or upstanding.”22 

3. The decision of the Federal Court 

17. On November 4, 2012, the Federal Court granted Mr. Tran’s application for judicial review 

of the delegate’s decision. The Court concluded it was unreasonable to interpret the words “term 

of imprisonment” in s 36(1)(a) as including a conditional sentence of imprisonment.23 The Court 

further concluded that the offence for which Mr. Tran was convicted did not fall within s 36(1)(a), 

stating incorrectly that the maximum term of imprisonment at the time of his conviction was seven 

years.24  

                                            
 

20  FCA Decision, at para 20 (AR, Vol I, Tab 4, at 25); Case Brief dated October 7, 2013, right bottom 

column (AR, Vol I, Tab 1, at 2).  
21  FCA Decision, at para 19 (AR, Vol I, Tab 4, at 25); Case Brief dated October 7, 2013 (AR, Vol I, 

Tab 1, at 2).  
22  FCA Decision, at paras 17-18 (AR, Vol I, Tab 4, at 24-25); Case Brief dated October 7, 2013 (AR, 

Vol I, Tab 1, at 2).  
23  Decision of the Federal Court dated November 4, 2014 (“FC Decision”), at paras 8 and 15 (AR, 

Vol I, Tab 2, at 7 and 9). 
24  FC Decision, at para 20 (AR, Vol I, Tab 2, at 11). 
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18. The Court concluded the delegate had acted unreasonably in relying on the fact that 

Mr. Tran had been arrested and charged a number of times in the past.25 The Court certified the 

following questions of general importance for appeal: 

Is a conditional sentence of imprisonment pursuant to the regime set out 

in ss. 742 to 742.7 of the Criminal Code [R.S.C. 1985, c. C-46] “a term 

of imprisonment” under s. 36(1)(a) of the IRPA? 

Does the phrase “punishable by a maximum term of imprisonment of at 

least 10 years” in s. 36(1)(a) of the IRPA refer to the maximum term of 

imprisonment available at the time the person was sentenced or to the 

maximum term of imprisonment under the law in force at the time 

admissibility is determined?26 

4. The decision of the Federal Court of Appeal  

19. The Federal Court of Appeal allowed the appeal and restored the delegate’s decision, 

holding that it was reasonable to refer Mr. Tran’s case to an admissibility hearing.27  

20. The Court of Appeal held that the first criterion in s 36(1)(a), referring to a maximum term 

of imprisonment of at least ten years, reflected an objective standard, considering both the French 

and English version, as well as the context of the provision. The Court rejected Mr. Tran’s 

submission that s 36(1)(a) did not apply to him because, at the trial, the Court could only impose 

on him a maximum term of imprisonment of seven years pursuant to s 11(i) of the Charter.28  

21. The Court of Appeal found that, consistent with the purpose of s 36(1)(a), it was reasonable 

for the delegate to assess Mr. Tran’s inadmissibility on the basis of the legislation in force at the 

time of his decision, concluding that “unless the legislator clearly provides otherwise, admissibility 

under s 36(1) should logically be tested against Canada’s prevailing views of the seriousness of 

the offence in question.”29  

                                            
 

25  FC Decision, at para 25 (AR, Vol I, Tab 2, at 12). 
26  FCA Decision, at para 4 (AR, Vol I, Tab 4, at 20). 
27  FCA Decision, at paras 94-95 (AR, Vol I, Tab 4, at 51). 
28  FCA Decision, at paras 39 and 48-49 (AR, Vol I, Tab 4, at 33 and 36). 
29  FCA Decision, at paras 52-59 (AR, Vol I, Tab 4, at 37-40). 
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22. Turning to the second criterion for inadmissibility in s 36(1)(a), the Court of Appeal did 

not accept Mr. Tran’s argument that the words “term of imprisonment” should exclude a 

conditional sentence of imprisonment under s 742.1 of the Criminal Code. Referring to this Court’s 

jurisprudence, the Court of Appeal noted the general rule that a sentence of “imprisonment” 

includes a conditional sentence of imprisonment, unless there has been a clear indication by 

Parliament to the contrary.30 Further, crimes for which a conditional sentence may be imposed 

may still be viewed as serious by Parliament.31 The Court held that the legislative history of s 64(2) 

confirms Parliament intended that a conditional sentence be treated as a “term of imprisonment” 

under the IRPA.32 

23. The Court of Appeal concluded the referral decision was reasonable on the facts of the 

case. The reasons for decision disclose that the delegate was aware of the distinction between 

charges and convictions. However, he was entitled to consider Mr. Tran’s previous arrests and 

charges to assess his statements, for example, that his behaviour was without incident for a long 

period before his conviction, and whether Mr. Tran was taking full responsibility for his past 

behaviour.33 

24. The Court of Appeal answered the certified questions as follows: 

The phrase “punishable by a maximum term of imprisonment of at least 

10 years” in paragraph 36(1)(a) of the IRPA can reasonably be 

interpreted as the maximum term of imprisonment under the law in 

force at the time admissibility is determined.34 

A conditional sentence of imprisonment imposed pursuant to the regime 

set out in ss. 742 to 742.7 of the Criminal Code may reasonably be 

construed as a term of imprisonment under paragraph 36(1)(a) of the 

IRPA.35 

  

                                            
 

30  FCA Decision, at paras 66-67 (AR, Vol I, Tab 4, at 41-42). 
31  FCA Decision, at paras 68-72 (AR, Vol I, Tab 4, at 42-43). 
32  FCA Decision, at paras 85-86 (AR, Vol I, Tab 4, at 48-49). 
33  FCA Decision, at paras 89-94 (AR, Vol I, Tab 4, at 50-51). 
34  FCA Decision, at para 60 (AR, Vol I, Tab 4, at 40). 
35  FCA Decision, at para 88 (AR, Vol I, Tab 4, at 50). 
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B. STATUTORY CONTEXT 

25.  This Court has consistently held that the “most fundamental principle of immigration law 

is that non-citizens do not have an unqualified right to enter or remain in Canada.” In line with this 

principle, “Parliament has the right to adopt an immigration policy and to enact legislation 

prescribing the conditions under which non-citizens will be permitted to enter and remain in 

Canada.”36 

26. The IRPA’s objectives with respect to immigration include the following: 

Objectives — immigration  

 

3 (1) The objectives of this Act with 

respect to immigration are: 

[…] 

 

(h) to protect public health and safety 

and to maintain the security of 

Canadian society; 

 

(i) to promote international justice 

and security by fostering respect for 

human rights and by denying access 

to Canadian territory to persons who 

are criminals or security risks;  

Objet en matière d’immigration  

 

3 (1) En matière d’immigration, la 

présente loi a pour objet : 

[…] 

 

h) de protéger la santé et la sécurité 

publiques et de garantir la sécurité de 

la société canadienne; 

 

i) de promouvoir, à l’échelle 

internationale, la justice et la sécurité 

par le respect des droits de la personne 

et l’interdiction de territoire aux 

personnes qui sont des criminels ou 

constituent un danger pour la sécurité; 

27. Consistent with these objectives, s 36(1) provides for the inadmissibility of non-citizens 

who have been convicted or have committed serious criminal offences in or outside Canada: 

Serious criminality 

36 (1) A permanent resident or a 

foreign national is inadmissible on 

grounds of serious criminality for: 

(a) having been convicted in Canada 

of an offence under an Act of 

Grande criminalité 

36 (1) Emportent interdiction de 

territoire pour grande criminalité les 

faits suivants : 

(a) être déclaré coupable au Canada 

d’une infraction à une loi fédérale 

                                            
 

36  Canada (MEI) v Chiarelli, [1992] 1 SCR 711, at 733-734 [Chiarelli], RBA, Vol II, Tab 42. See 

also: Medovarski v Canada (MCI), [2005] 2 SCR 539, 2005 SCC 51, at para 10 [Medovarski], RBA, 

Vol III, Tab 64; Chieu v Canada (MCI), [2002] 1 SCR 84, 2002 SCC, at para 57, RBA, Vol II, 

Tab 47. 
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Parliament punishable by a maximum 

term of imprisonment of at least 

10 years, or of an offence under an 

Act of Parliament for which a term of 

imprisonment of more than six 

months has been imposed; 

punissable d’un emprisonnement 

maximal d’au moins dix ans ou d’une 

infraction à une loi fédérale pour 

laquelle un emprisonnement de plus de 

six mois est infligé; 

(b) having been convicted of an 

offence outside Canada that, if 

committed in Canada, would 

constitute an offence under an Act of 

Parliament punishable by a maximum 

term of imprisonment of at least 10 

years; or 

(c) committing an act outside Canada 

that is an offence in the place where it 

was committed and that, if committed 

in Canada, would constitute an 

offence under an Act of Parliament 

punishable by a maximum term of 

imprisonment of at least 10 years. 

b) être déclaré coupable, à l’extérieur 

du Canada, d’une infraction qui, 

commise au Canada, constituerait une 

infraction à une loi fédérale punissable 

d’un emprisonnement maximal d’au 

moins dix ans; 

 

c) commettre, à l’extérieur du Canada, 

une infraction qui, commise au 

Canada, constituerait une infraction à 

une loi fédérale punissable d’un 

emprisonnement maximal d’au moins 

dix ans. 

28. The process for evaluating inadmissibility is straightforward. Under s 44(1) of the IRPA, 

an officer may prepare a report setting out the reasons why they are of the opinion that a foreign 

national or permanent resident is inadmissible, which is then transmitted to the Minister of Public 

Safety and Emergency Preparedness. 

29. If the Minister, or his or her delegate,37 are of the opinion that the report is well-founded, 

consistent with s 44(2) of the IRPA, they may refer the report to the Immigration Division for an 

admissibility hearing, unless an exception applies, in which case the Minister, or his or her 

delegate, may make the removal order. None of these exceptions apply in this case. 

                                            
 

37  The Minister has, pursuant to s 6(2) of the IRPA, delegated his referral power under s 44(2) to senior 

officers of the Canada Borders Services Agency and Immigration, Refugees and Citizenship Canada: 

Designation and Delegation instrument, dated July 26, 2016, s 5 and Schedule items 210, 214 and 

216, RBA, Vol I, Tab 10 (http://www.cbsa-asfc.gc.ca/agency-agence/actreg-loireg/delegation/irpa-

lipr-2016-07-eng.html). 
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30. In some circumstances, a delegate has discretion not to refer an otherwise well-founded 

inadmissibility report to a hearing.38 

31. Once the Immigration Division is seized of the inadmissibility report, it holds a hearing. 

If the tribunal is of the view that the non-citizen is inadmissible, it makes the applicable removal 

order.39 The Immigration Division must provide reasons for its decision.40 

32. The decision made by the Immigration Division in an admissibility hearing may be appealed to 

the Immigration Appeal Division.41 However, a person found inadmissible for serious criminality under 

s 36(1)(a) may not appeal their removal order to the Immigration Appeal Division if their crime 

“was punished in Canada by a term of imprisonment of at least six months.”42  

33. Nevertheless, the decision of the Immigration Division remains subject to judicial review 

by the Federal Court.43  

34. A permanent resident who has been found inadmissible and is subject to a removal order 

that has come into force reverts to being a foreign national.44 As such, he or she may apply under 

s 25 of the IRPA to be exempted from the ordinary requirements of the legislation on the basis of 

humanitarian and compassionate considerations, including the best interests of a child directly 

affected.  

----------

                                            
 

38  Cha v Canada (MCI), [2007] 1 FCR 409, 2006 FCA 126, at para 41 [Cha], RBA, Vol II, Tab 45; 
Nagalingam v Canada (MPSEP), 2012 FC 1411, at paras 28 and ff, RBA, Vol III, Tab 67; Richter 
v Canada (MCI), [2009] 1 FCR 675, 2008 FC 806, at paras 11, 13 and 14, RBA, Vol IV, Tab 89, 
aff’d 2009 FCA 73, RBA, Vol IV, Tab 90 [Richter]; Hernandez v Canada (MCI), 2005 FC 429, at 
paras 29-30 [Hernandez], RBA, Vol II, Tab 55. 

39  IRPA, s 45(d), RBA, Vol I, Tab 8. See: Immigration and Refugee Protection Regulations, 
SOR/2002-227, s 229(1)(c), RBA, Vol I, Tab 7 (specifying that a deportation order must be made 
“in the case of a permanent resident inadmissible under subsection 36(1) of the Act on grounds of 
serious criminality […]”) 

40  IRPA, s 169(b), RBA, Vol I, Tab 8. 
41  IRPA, ss 63(2), (3) and (5), RBA, Vol I, Tab 8. 
42  IRPA, ss 64(1) and 64(2), RBA, Vol I, Tab 8. 
43  IRPA, s 72, RBA, Vol I, Tab 8. 
44  IRPA, ss 46(1)(c), 49(1)(a) and 2 (“foreign national”), RBA, Vol I, Tab 8. 
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PART II – RESPONDENT’S POSITION ON  

THE APPELLANT'S QUESTIONS 

 

35. The Respondent takes the following position on the issues raised by the appellant: 

1) The reasonableness standard of review applies to the decision of the Minister’s 

delegate referring Mr. Tran’s case to the Immigration Division for an admissibility 

hearing;  

2) The Minister’s delegate reasonably interpreted both criteria in s 36(1)(a) of the IRPA 

as applying to the appellant’s circumstances. More particularly: 

a) The Minister’s delegate reasonably concluded that Mr. Tran’s marihuana 

production offence was “an offence under an Act of Parliament punishable by 

a maximum term of imprisonment of at least ten years” within the meaning of 

s 36(1)(a) of the IRPA; and 

b) The Minister’s delegate reasonably concluded that Mr. Tran’s 12-month 

“conditional sentence order” constituted a “term of imprisonment of more than 

six months” within the meaning of s 36(1)(a) of the IRPA; 

3) The Minister’s delegate reasonably and fairly found there were no compelling 

reasons not to refer the case to an admissibility hearing. 

---------- 

PART III – STATEMENT OF ARGUMENT 

 

A. THE REASONABLENESS STANDARD OF REVIEW APPLIES TO THE 

DECISION OF THE MINISTER’S DELEGATE  

36. Before the lower courts, all parties agreed the standard of review applicable to the decision 

at issue was reasonableness. Mr. Tran, however, now takes the position it is correctness which 

should be applied, at least to the delegate’s interpretation of the IRPA, while reasonableness would 

apply presumably to the rest of his reasons. Mr. Tran’s position ignores the true nature of the 

delegate’s decision and ultimately departs from this Court’s approach to reviewing administrative 

decisions involving statutory interpretation. 
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37. The reasonableness standard of review presumptively applies to the delegate’s referral 

decision under s 44(2) of the IRPA. The decision is discretionary and interlocutory in nature and, 

in this case, involved the delegate’s interpretation of the IRPA, his “home statute.” 

38. Section 44(2) requires the Minister (or his or her delegate) to form an opinion as to whether 

an inadmissibility report is well-founded and, if so, they may refer the report to the Immigration 

Division for a hearing. This wording confirms that under s 44(2), the delegate exercises a 

discretionary power,45 which normally is automatically accorded deference on judicial review.46  

39. The interlocutory nature of the decision also justifies applying the reasonableness 

standard.47 Under s 44(2), the delegate does not decide whether a non-citizen is inadmissible. 

Rather, he or she merely decides whether an inadmissibility report should be referred to the 

Immigration Division for a hearing on the merits. Simply put, the delegate’s role is one of 

screening, not adjudication.48 

40. Mr. Tran attempts to justify the application of the correctness standard because the 

delegate’s decision rested, in part, on the interpretation of s 36(1)(a) of the IRPA. As stated already, 

his position would lead to segmenting the issues and applying two different standards of review to 

different parts of the decision being reviewed, a situation that is both exceptional and best 

avoided.49 

                                            
 

45  Maple Lodge Farms v Canada, [1982] 2 SCR 2, at 4-5, RBA, Vol II, Tab 62; R v Johnson, [2003] 

2 SCR 357, 2003 SCC 46, at para 16, RBA, Vol III, Tab 80; Suresh v Canada (MCI), [2002] 

1  SCR 3, 2002 SCC 1, at paras 30 and 32, RBA, Vol IV, Tab 103; Hernandez, supra note 38, 

at para 29, RBA, Vol II, Tab 55; Richter, supra note 38, at para 9, RBA, Vol IV, Tab 89. 
46  Dunsmuir v New Brunswick, 2008 SCC 9, [2008] 1 SCR 190, at para 53 [Dunsmuir], RBA, Vol II, 

Tab 50. 
47  Halifax (Regional Municipality) v Nova Scotia (Human Rights Commission), [2012] 1 SCR 364, 

at paras 18-27, 35-36 and 45, RBA, Vol II, Tab 54. 
48  Kindler v Canada (MEI), [1987] 3 FC 34, at 39 (FCA), RBA, Vol II, Tab 58; Lee v Canada (MCI), 

2006 FC 158, at paras 28-29, RBA, Vol II, Tab 59; Hernandez, supra note 38, at para 47, RBA, 

Vol II, Tab 55. 
49  Canadian Broadcasting Corp v SODRAC 2003 Inc., [2015] 3 SCR 615, at paras 189-191, RBA, 

Vol II, Tab 44.  
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41. The fact that the Minister’s delegate interpreted the IRPA – his “home statute”50 – is 

precisely the reason why deference should be accorded to his decision.51 In Agraira, for example, 

reasonableness was applied to the Minister’s interpretation of the expression “national interest” in 

s 34(2) of the IRPA.52  

42. Nor has Mr. Tran rebutted the presumption of reasonableness review in this case. The 

question at issue does not fall within one of the established categories of questions to which 

correctness review applies.53 

43. The interpretation of s 36(1)(a) of the IRPA is not a question of central importance to the 

legal system as a whole, which is outside of the expertise of the Minister and his or her delegates. 

The legislative context and administrative guidelines demonstrate, on the contrary, that the IRPA’s 

inadmissibility provisions are at the heart of the powers exercised by the Minister and his or her 

delegates.54  

44. Contrary to Mr. Tran’s assertion, this is not a case where an unusual statutory scheme 

provides the administrative decision-maker and a court with an opportunity to consider the same 

legal question at first instance.55 

                                            
 

50  B010 v Canada (MCI), [2015] 3 SCR 704, 2015 SCC 58, at para 25 [B010], RBA, Vol I, Tab 35; 

Agraira v Canada (MPSEP), [2013] 2 SCR 559, 2013 SCC 36, at para 50 [Agraira], RBA, Vol I, 

Tab 33. 
51  Dunsmuir, supra note 4646, at para 54, RBA, Vol II, Tab 50; Alberta (Information and Privacy 

Commissioner) v Alberta Teachers' Association, [2011] 3 SCR 654, 2011 SCC 61, at para 34 [Alberta 

Teachers], RBA, Vol I, Tab 34.  
52  Agraira, supra note 50, at para 50, RBA, Vol I, Tab 33. 
53  Dunsmuir, supra note 46, at paras 58-61, RBA, Vol II, Tab 50; Alberta Teachers, supra note 51, 

at para 30, RBA, Vol I, Tab 34. 
54  IRPA, s 4(2)(b) (Minister is responsible for the enforcement of the Act); s 44(2) (Minister may refer 

an inadmissibility report to Immigration Division); 42.1 (Minister may grant relief from 

inadmissibility if not contrary to national interest); 63(5) (Minister may appeal an inadmissibility 

decision); 77(1) (Minister may sign and refer a security certificate), RBA, Vol I, Tab 8; IRPR, s 228 

(Minister may make a removal order in some cases), RBA, Vol I, Tab 7. See also: Citizenship and 

Immigration Canada, ENF-2/OP-18, Evaluating Inadmissibility, at paras 1, 3.2 and 33, RBA, Vol I, 

Tab 13 (http://www.cic.gc.ca/english/ resources/s/enf/ enf02-eng.pdf); ENF-6, Review of Reports 

under A44(1), at para 1, RBA, Vol I, Tab 14 (http://www.cic.gc.ca/english/ resources/ manuals/enf/ 

enf06-eng.pdf). 
55  Rogers Communications Inc v Society of Composers, Authors and Music Publishers of Canada, 

[2012] 2 SCR 283, 2012 SCC 35, at para 15, RBA, Vol IV, Tab 92. 
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45. Finally, reasonableness review does not offend the rule of law despite the potential for 

divergent interpretations.56 As this Court stated, the “standard of reasonableness, even prior to 

Dunsmuir, has always been “based on the idea that there might be multiple valid interpretations of 

a statutory provision or answers to a legal dispute” such that “courts ought not to interfere where 

the tribunal’s decision is rationally supported.”57  

B. THE MINISTER’S DELEGATE REASONABLY INTERPRETED AND APPLIED 

SECTION 36(1)(a) OF THE IRPA 

46. In the present case, the delegate was of the view that the two disjunctive criteria in 

s 36(1)(a) were met. He concluded that Mr. Tran’s offence was both an offence “under an Act of 

Parliament punishable by a maximum term of imprisonment of at least 10 years” and “for which 

a term of imprisonment of more than six months has been imposed.”  

47. The delegate’s conclusions were consistent with the modern approach to statutory 

interpretation. As the Court has consistently held, this approach requires the words of the provision 

at issue to be read “in their entire context and in their grammatical and ordinary sense harmoniously 

with the scheme of the Act, the object of the Act, and the intention of Parliament.”58 As such, the 

delegate’s conclusions were reasonable. Alternatively, they were correct. 

1. The appellant’s marihuana production offence is “an offence under an Act of 

Parliament punishable by a maximum term of imprisonment of at least 10 years” 

48. The first interpretive question raised by this appeal requires the Court to consider the 

meaning to be given to the words “an offence under an Act of Parliament punishable by a 

maximum term of imprisonment of at least 10 years” in s 36(1)(a) of the IRPA.  

                                            
 

56  McLean v British Columbia (Securities Commission), [2013] 3 SCR 895, 2013 SCC 67, at para 29, 

RBA, Vol III, Tab 63. 
57  Smith v Alliance Pipeline, [2011] 1 SCR 160, 2011 SCC 7, at paras 38-39, RBA, Vol IV, Tab 102. 
58  Re Rizzo & Rizzo Shoes Ltd., [1998] 1 SCR 27, at para 21 [Rizzo & Rizzo Shoes], RBA, Vol IV, 

Tab 86; Ruth Sullivan, Sullivan on the Construction of Statutes, 5th ed (Markham: Lexis-Nexis, 

2008) at 1 [Sullivan on the Construction of Statutes], RBA, Vol IV, Tab 113. 
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49. In determining whether Mr. Tran’s marihuana production offence met that criterion, the 

delegate properly considered the maximum punishment set out by the CDSA for that offence at the 

time of the decision, ultimately relying on Parliament’s prevailing view of the seriousness of the 

offence.  

50. The delegate’s approach was consistent with the ordinary and grammatical meaning of the 

words in s 36(1)(a) in their immediate context, the broader context of the IRPA, the purpose and 

legislative history of s 36(1)(a) and is supported by a settled jurisprudence.  

51. Contrary to Mr. Tran’s argument, the delegate was not required to take into account the 

fact that, in Mr. Tran’s specific case, the criminal Court, pursuant to s 11(i) of the Charter, could 

only sentence him to a maximum term of imprisonment of seven years, notwithstanding the 

maximum term of imprisonment under the CDSA at that time. 

a. The words of s 36(1)(a) in their immediate context 

52. The ordinary meaning of the words in s 36(1)(a) in their immediate context support the 

position that Parliament intended the delegate to rely on the objective seriousness of Mr. Tran’s 

offence, as measured at the time of the decision, to determine if the first criterion under s 36(1)(a) 

is met. This Court has often underlined “the important role that context must inevitably play when 

a court construes the written words of a statute.”59  

53. The word “punishable,” when used in legislation, ordinarily refers to the penalty specified 

by the legislator for an offence. Black’s Law Dictionary, for instance, defines “punishable”, in 

relation to a crime or a tort, as “giving rise to a specified punishment.”60  

54. More importantly, the expression “punishable by a maximum term of imprisonment of at 

least 10 years” is preceded by the words “an offence under an Act of Parliament” (emphasis 

added). Those two expressions should be interpreted together, as a coherent whole. As such, the 

                                            
 

59  Bell ExpressVu v Rex, [2002] 2 SCR 559, 2002 SCC 42, at para 27 [Bell ExpressVu], RBA, Vol II, 

Tab 38.  
60  Brian A. Garner, Black’s Law Dictionary, 9th ed, (St. Paul: Thomson Reuters, 2009) at 1353, RBA, 

Vol IV, Tab 111. 
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“maximum term of imprisonment” in s 36(1)(a) should be read as referring to that set out under 

the relevant federal statute for the offence in question.  

55. As part of the context, the Court should also consider the fact that s 36(1)(a) contains two 

criteria each playing a distinct role. The first criterion, which refers to the potential maximum 

punishment that Parliament has prescribed for the offence, requires the delegate to conduct an 

in abstracto – or, as the Court of Appeal put it, an “objective” – inquiry regarding the offence’s 

seriousness. By contrast, the second criterion in s 36(1)(a), which refers to the actual sentence that 

has been imposed by the Court, requires the delegate to conduct an in concreto inquiry, taking into 

account the particular circumstances of the offender’s case.  

56. Mr. Tran interprets s 36(1)(a) as requiring the delegate to consider only the maximum 

sentence that the Court could have imposed on a particular offender at trial, taking into account 

the potential application of s 11(i) of the Charter. This leads him to take the position that he himself 

was not “punishable” at trial by a maximum term of imprisonment of at least ten years. 

57. Mr. Tran’s approach fails to consider the wording of the first criterion in s 36(1)(a) in its 

proper context, which refers to the maximum punishment Parliament has prescribed for the offence 

generally, not that which the Court could impose on an offender in a particular case. Ultimately, 

his approach undermines the objective character of the inquiry mandated by Parliament. 

58. Mr. Tran’s approach also overlooks the principle that legislation “shall be considered as 

always speaking”61 which, in this instance, requires that the analysis under s 36(1)(a) take into 

account the situation which prevails, including existing legislation, at the time of application of 

this provision.62 As such, the word “punishable” should be read as referring to the maximum 

penalty specified by Parliament at the time of the decision. 

59. While the appellant relies on the fact that the second criterion in s 36(1)(a) contains the 

words “has been imposed” to support his preferred interpretation, his argument is ultimately 

unpersuasive.  Even under the second criterion, the delegate must consider the sentence that is 

extant at the time of the decision. For instance, if on the day before the referral decision, an 

                                            
 

61  Interpretation Act, RSC 1985, c I-21, s 10, RBA, Vol I, Tab 9.  
62  Reference Re Canada Assistance Plan (BC), [1991] 2 SCR 525, at 552, RBA, Vol IV, Tab 87; 

Robertson v Canada (MEI), [1979] 1 FC 197, at 198-199 (FCA), RBA, Vol IV, Tab 91; Weso v 

Canada (MCI), [1998] FCJ No. 1945, at paras 6-8 (QL), RBA, Vol IV, Tab 107.  
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appellate court modifies the sentence imposed at the trial, and “imposes” a new sentence on the 

offender, the second criterion would require that the revised sentence be taken into account.  

b. The broader context of the IRPA and other federal statutes 

60. The broader context of the IRPA confirms that Parliament intended to require the delegate, 

when applying the first criterion in s 36(1)(a), to conduct an objective inquiry regarding the gravity 

of an offence, taking into consideration only the maximum sentence specified by Parliament for 

the offence at the time of the referral decision. 

61. The first contextual consideration is found in ss 36(1)(b) and 36(1)(c), two closely situated 

provisions. Under these provisions, a non-citizen is inadmissible on the grounds of criminality if 

they have been convicted [s 36(1)(b)], or have committed [s 36(1)(c)], outside Canada, an offence 

which “if it had been committed in Canada, would constitute an offence under an Act of Parliament 

punishable by a maximum term of imprisonment of at least 10 years.”63 These provisions require 

the decision-maker to perform an “equivalency” analysis.64 

62. Since the expression “an offence under an Act of Parliament punishable by a maximum 

term of imprisonment of at least 10 years” appears word-for-word in ss 36(1)(a), b) and c), the 

presumption of consistent expression requires that it be interpreted in a consistent manner in all 

the relevant provisions.65 

63. To make an equivalency determination under either s 36(1)(b) or 36(1)(c), a decision-

maker need only conduct an objective inquiry, taking into account the maximum punishment that 

Parliament has prescribed for the offence at the time of the decision.66 Since the provision deals 

with serious offences abroad, it is clear also that s 11(i) of the Charter would not form part of the 

inquiry.67  

                                            
 

63  Section 36(1)(c) requires, in addition, that the offence committed outside Canada also constitute an 

offence in the place where it was committed. 
64  Li v Canada (MCI), [1997] 1 FC 235, at 246 and 248 (CA) [Li], RBA, Vol II, Tab 61. 
65  Sullivan on the Construction of Statutes, supra note 58, at 214-215, RBA, Vol IV, Tab 113. 
66  Ward v Canada (MCI), (1996) 125 FTR 1, at para 18, RBA, Vol IV, Tab 106; Edmond v Canada 

(MCI), 2012 FC 674, at para 22, RBA, Vol II, Tab 51. 
67  Li, supra note 64, at 255-256, RBA, Vol II, Tab 61. 
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64. Section 3(1)(b) of the Extradition Act,68 which contains language similar to that found in 

s 36(1)(a), should also be considered as part of the broader context. It requires that the conduct for 

which extradition is sought, in addition to being a crime in the requesting country, “had it occurred 

in Canada, would have constituted an offence that is punishable in Canada […]” by a maximum 

term of imprisonment of either five years or more (where the request is based on an agreement), 

or two years or more (in all other cases), or more severe punishment.69  

65. As held by this Court, s 3(1)b) of the Extradition Act “describes the domestic aspect of 

double criminality, which requires that the conduct underlying the foreign offence amount to a 

criminal offence under Canadian law with the specified penalty.”70 This again confirms that, under 

the first criterion in s 36(1)(a), the delegate must assess the objective seriousness of the offence at 

the time of the referral decision. 

c. The purpose of s 36(1)(a)  

66. In arriving at the conclusion that Mr. Tran’s case should be referred to an admissibility 

hearing, the delegate expressly relied on the fact that, at the time of the decision, Parliament 

specified a maximum term of imprisonment of fourteen years for marihuana production, opining 

that “Parliament’s denunciation of this offence is indicative of how serious[ly] it is viewed.” 

In doing so, the delegate relied on Parliament’s current assessment of the gravity of the offence.  

67. The approach followed by the delegate is in line with the purpose of s 36(1)(a), which is to 

provide for the inadmissibility of non-citizens who have been convicted of serious crimes in Canada, 

so as to, at a minimum, protect public order and safety, and safeguard the integrity of the immigration 

scheme.  

                                            
 

68  Extradition Act, SC 1999, c 18, RBA, Vol I, Tab 5. 
69  Ibid, s 3(1)(b), RBA, Vol I, Tab 5 (emphasis added). See also: Criminal Code, s 467.1, RBA, Vol I, 

Tab 3 (defining a “serious offence” as “an indictable offence under this or any other Act of 
Parliament for which the maximum punishment is imprisonment for five years or more, or another 
offence that is prescribed by regulation”).  

70  Canada (Justice) v Fischbacher, [2009] 3 SCR 170, 2009 SCC 46, at para 27 (emphasis added), 
RBA, Vol II, Tab 41. 
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68. In Medovarski, the Court found that the IRPA’s objectives indicate an intent to prioritize 

security.71 Subsequent amendments to the IRPA have reinforced its underlying objective to bar 

entry to those who have committed serious crimes and expedite their removal from Canada.72  

69. Also, in Chiarelli, the Court noted that Parliament has the right to enact legislation 

prescribing the conditions under which non-citizens will be permitted to enter and remain in 

Canada and that one of the conditions imposed on a permanent resident’s right to remain in Canada 

is that they not be convicted of a serious offence. The Court was of the view that this condition 

“represents a legitimate, non-arbitrary choice by Parliament of a situation in which it is not in the 

public interest to allow a non-citizen to remain in the country.”73 

70. Consistent with the goal of s 36(1)(a) to, at a minimum, protect public order and safety, 

and maintain the integrity of the immigration scheme, Parliament has determined that non-citizens 

who have been convicted of serious criminal infractions are inadmissible in Canada. In this 

context, it is not only appropriate, but necessary, that the determination in this regard be based on 

current societal norms as to what constitutes a serious offence which warrants inadmissibility.  

71. As stated by the Court of Appeal, admissibility under s 36(1)(a) “should logically be tested 

against Canada’s prevailing views of the seriousness of the offence.” Indeed, “[a] crime previously 

regarded with more leniency may well be seen as much more threatening and repugnant as times 

and governments change.”74 

72. Further, non-citizens benefit from the “other side of the coin.” In point of fact, they would 

not fall under s 36(1)(a) if they have been convicted of an offence which is no longer punishable 

by a maximum sentence of at least ten years at the time of the decision.75  

                                            
 

71  Medovarski, supra note 36, at para 10, RBA, Vol III, Tab 64. See also: Nazifpour v Canada (MCI), 
[2007] 4 FCR 515, 2007 FCA 35, at para 72, RBA, Vol III, Tab 69; Cha, supra note 38, at para 24, 
RBA, Vol II, Tab 45; Singh v Canada (MCI), [2006] 3 FCR 70, 2005 FCA 417, at para 40, RBA, 
Vol IV, Tab 99. 

72  Faster Removal of Foreign Criminals Act, supra note 15, RBA, Vol I, Tab 6. 
73  Chiarelli, supra note 36, at 734, RBA, Vol II, Tab 42. 
74  FCA Decision, at para 58 (AR, Vol I, Tab 4, at 58), citing Sanchez v Canada (MCI), 2013 FC 913, 

at para 60, RBA, Vol IV, Tab 95; conf’d 2014 FCA 157, at para 6, RBA, Vol IV, Tab 96. 
75  FCA Decision, at para 54 (AR, Vol I, Tab 4, at 38), citing Robertson v Canada (MEI), supra note 62, 

RBA, Vol IV, Tab 91. 
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73. Conversely, Mr. Tran’s approach, by requiring the delegate to only consider the maximum 

sentence that the sentencing judge could impose at trial – in essence, an inquiry that is backward-

looking only - would impermissibly lead the delegate to ignore Parliament’s view of the gravity 

of the offence at the time of the decision and undermine the purpose of s 36(1)(a). 

74. Mr. Tran’s approach would also produce outcomes which are “absurd, illogical or 

incoherent.”76 Indeed, if s 11(i) of the Charter applied at trial because the maximum punishment 

for the offence had increased between its commission and sentencing, the delegate would be 

limited to considering the maximum penalty at the time of its commission. Mr. Tran’s position 

could thus lead to a situation where two people convicted of a serious offence under the same law 

could be treated differently for inadmissibility purposes depending on when they committed their 

offences.  

75. Over time, such an interpretation would introduce inconsistency in the application of 

s 36(1)(a) and undermine the effectiveness of IRPA’s inadmissibility regime. Importantly, it would 

also cause prejudice to non-citizens in cases where they have been convicted of an offence which 

is no longer punishable, at the time of the referral decision, by a maximum sentence of at least ten 

years.  

d. The legislative history of s 36(1)(a) 

76. The legislative history of s 36(1)(a) supports the conclusion that Parliament intended to 

require the delegate, in applying the first criterion contained in that provision, to conduct an 

objective inquiry and ultimately be guided by Parliament’s view as to the seriousness of an offence 

at the time of making a decision. Although not determinative, legislative evolution and history 

may often be important parts of the context within which to conduct the modern approach to 

statutory interpretation.77 

i. The 1976 Immigration Act 

77. Before 1976, federal legislation prohibited the admission of immigrants who were 

convicted outside of Canada of “crimes involving moral turpitude” and mandated the deportation 

                                            
 

76  Rizzo & Rizzo Shoes, supra note 58, at para 27, RBA, Vol IV, Tab 86. 
77  R v ADH, [2013] 2 SCR 269, at para 30, RBA, Vol III, Tab 74. 
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of non-citizens convicted in Canada of any offence under the Criminal Code or its controlled 

substances legislation.78  

78. The Immigration Act, 197679 introduced important changes with respect to the exclusion 

and removal of serious criminals. Section 19(1)(c), on one hand, barred admission to persons 

“convicted of an offence that, if committed in Canada, constitutes or, if committed outside Canada, 

would constitute an offence that may be punishable under any Act of Parliament and for which a 

maximum term of imprisonment of ten years or more may be imposed […]” excepting those who 

satisfy the Minister that they have rehabilitated themselves.  

79. On the other hand, s 27(1)(d) allowed an immigration or peace officer to send a detailed 

report to the Deputy Minister concerning a permanent resident who “has been convicted of an 

offence under any Act of Parliament for which a term of imprisonment of: a) more than six months 

has been imposed; or b) five years or more may be imposed.” This report could lead to an inquiry 

before an Adjudicator and, eventually, removal from Canada.80 

80.  The Clause-by-Clause Analysis prepared by the Department of Citizenship and 

Immigration sheds light on the intent behind these provisions. It explains that the concept of 

“crimes involving moral turpitude” in previous legislation was “never defined except by individual 

precedent decisions” and “its exact parameters remained uncertain.”81  

81. As such, a standard based on the maximum term of imprisonment was deemed preferable 

as it “would be consistent and reflect Canadians’ attitude to individual offences as expressed 

through their parliamentarians.” This standard would also have the advantage of being “self-

adjusting, without amendment, when attitudes and laws changed.”82 Further, the ten-year 

                                            
 

78  Immigration Act, SC 1910, c 27, s 3(d), 40 and 42, RBA, Vol I, Tab 16; Immigration Act, RSC 1927, 

c 93, s 3(d), 40 and 42(3), RBA, Vol I, Tab 17; Immigration Act, RSC 1952, c 325, ss 5(d), 19(1)d), 

19(1)(e)ii), 19(2) and 28(3), RBA, Vol I, Tab 18; Immigration Act, RSC 1970, ss 5(d), 18(1)(e)ii), 

18(1)d), 18(2) and 27(3), RBA, Vol I, Tab 19. 
79  SC 1976-77, c 52, RBA, Vol I, Tab 20. 
80  Immigration Act, 1976, supra note 79, ss 27(3), 27(4) and 32(2), RBA, Vol I, Tab 20. 
81  Canada, Citizenship and Immigration Canada, Clause by Clause Analysis, An Act respecting 

Immigration to Canada, (Bill C-24), 1976, at 45 [1976 Clause by Clause Analysis], RBA, Vol I, 
Tab 21.  

82  1976 Clause by Clause Analysis, supra note 81, at 46 (emphasis added), RBA, Vol I, Tab 21. 
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maximum term of imprisonment was chosen as it reflected the requisite degree of gravity for 

offences leading to inadmissibility.83  

82. The Courts have confirmed that these changes reflected Parliament’s intention to establish 

“objective tests by which to determine who are ineligible for admission to Canada on account of 

criminal conduct.”84  

ii. The 2002 Immigration and Refugee Protection Act 

83. The IRPA came into force on June 28, 2002, replacing the Immigration Act.85 It grouped 

together all inadmissibility grounds under “Division 4 - Inadmissibility”. This change was meant 

to introduce more logic and clarity to the inadmissibility scheme.86  

84. Importantly, s 36(1)(a) of the IRPA replaced ss 19(1)(c) and 27(1)(d) of the previous 

legislation,87 while retaining their essential features. Thus, s 36(1)(a) continues to set out two 

disjunctive criteria for assessing the seriousness of an offence, mandating reliance on either the 

maximum punishment specified by Parliament for the offence or the actual sentence of 

imprisonment imposed by the Court. As such, it should be concluded that s 36(1)(a) of the IRPA 

reflects the same policy objectives as its predecessors.  

e. Charter values are of no assistance 

85. While Mr. Tran argues his preferred interpretation is supported by Charter values, his 

arguments should not be accepted by the Court.  

86. Charter values can play a role in the interpretation of a legislative provision only where 

there is a genuine ambiguity. This approach is justified by the concern that legislative intent would 

                                            
 

83  1976 Clause by Clause Analysis, supra note 81, at 59, RBA, Vol I, Tab 21. 
84  Lee v Canada (MEI), (1979) 102 DLR (3d) 328, at 330 (FCA), RBA, Vol II, Tab 59. See also: Singh 

v Canada (MMI), (1977) 15 NR 49, at 50 (FCA), RBA, Vol IV, Tab 100. 
85  RSC 1985, c I-2, RBA, Vol I, Tab 22. 
86  House of Commons, Library of Parliament, Legislative Summary for Bill C-11: The Immigration and 

Refugee Protection Act, January 31, 2002, at 14-19, RBA, Vol I, Tab 24. 
87  Sections 19(1)(c) and 27(1)(d) remained unchanged between 1976 and 2002, with one minor 

exception: An Act to amend the Immigration Act and other Acts as a consequence thereof, SC 1992 

c 49, s 11, RBA, Vol I, Tab 23, which added a new s 19(1)(c 1) targeting only those convicted of an 

offence, and those who committed an offence, outside Canada. 
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be distorted if statutory provisions had to be interpreted consistently with the Charter in the 

absence of any ambiguity.88  

87. In the present case, Mr. Tran has not shown that s 36(1)(a) is ambiguous in that it would 

give rise to two equally plausible interpretations, which would be both in keeping with the scheme 

and purpose of the IRPA. In fact, his argument makes little reference to the context of this 

provision, much less to its underlying purpose. 

88. Even assuming s 36(1)(a) should be interpreted in light of Charter values, Mr. Tran’s 

approach should be rejected. The appellant does not say which Charter value he is relying on.  

If it is the same as the right contained in s 11(i) of the Charter, he is clearly attempting to do 

indirectly what he cannot do directly.  

89. Section 11(i) of the Charter can only apply to an accused charged with an offence. This will 

only be the case if they are subject to proceedings which are criminal or quasi-criminal, or, regardless 

of the nature of the proceeding, if a “true penal consequence” such as imprisonment is at stake.89 

Clearly, an inadmissibility proceeding under the IRPA does not engage s 11(i) of the Charter.  

90. In essence, Mr. Tran’s argument wrongly equates an inadmissibility proceeding under the 

IRPA with a criminal proceeding.90 While an inadmissibility finding may lead to removal, it is 

well-established that the purpose of removal is not punishment.91  

91. A removal order is a civil measure that Parliament has prescribed where a non-citizen has 

not abided by the conditions under which they were permitted to enter or remain in Canada.  

In fact, it is not unusual for the legislator to attach civil consequences to a conviction for a 

criminal offence.92 That does not make such measures a “punishment” for s 11(i) purposes. 

                                            
 

88  R v Clarke, [2014] 1 SCR 612, 2014 SCC 28, at paras 1 and 12, RBA, Vol III, Tab 75; 
Bell ExpressVu, supra note 59, at para 62, RBA, Vol II, Tab 38. 

89  R v KRJ, 2016 SCC 31, at para 38 [KRJ], RBA, Vol III, Tab 81.  
90  Canada (MMI) v Brooks, [1974] 2 SCR 850, at 855, RBA, Vol II, Tab 43; Canada (AG) v Jolly, [1975] 

FCR 216, at 229 (FCA), RBA, Vol II, Tab 40. 
91  Chiarelli, supra note 36, at 735, RBA, Vol II, Tab 42; Hurd v Canada (MEI), [1989] 2 FC 594, 

at 606, RBA, Vol II, Tab 56.  
92  Ross v Registrar of Motor Vehicles, [1975] 1 SCR 5, at 13, RBA, Vol IV, Tab 93 (automatic 

suspension of a driver’s permit); Fraternité des policières et policiers de Montréal v Sûreté du 
Québec, 2007 QCCA 1086, at para 46, RBA, Vol II, Tab 53 (automatic dismissal of a police officer); 
9257-2486 Québec inc. v Régie du bâtiment du Québec, 2014 QCCS 1226, at paras 28-29, RBA, 
Vol I, Tab 32 (temporary prohibition imposed on a contractor to bid on public works contracts). 
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92. The Court’s recent decision in R. v. KRJ confirms removal is not a “punishment” for the 

purposes of s 11(i).93 It is not “a consequence of conviction that forms part of the arsenal of 

sanctions to which an accused may be liable in respect of a particular offence.” Nor is it “imposed 

in furtherance of the purpose and principles of sentencing.”  

93. Further, removal cannot be said to have “a significant impact on an offender’s liberty or 

security interests,” in that non-citizens do not have an unqualified right to enter or remain in 

Canada. Indeed, this Court has held that removal “in itself cannot implicate the liberty and security 

interests protected by s 7 of the Canadian Charter of Rights and Freedoms.”94 

94. Lastly, while Mr. Tran relies on certain American decisions to buttress his position, they 

arise in a much different jurisprudential context and, for this reason, are not persuasive. Mr. Tran 

further fails to consider a number of other U.S. and international sources contradicting his position.95  

f. The presumption against retrospectivity does not apply 

95. Contrary to Mr. Tran’s arguments, the delegate’s decision did not involve a retrospective 

application of the CDSA or the IRPA. The delegate did not apply the CDSA’s provisions per se to 

Mr. Tran. The delegate used them as a yardstick against which he evaluated the seriousness of 

Mr. Tran’s offence in the context of applying s 36(1)(a). As for the provisions of the IRPA, they 

have remained the same at all relevant junctures in this case.  

96. Even presuming, for the sake of discussion, that the delegate’s interpretation may involve 

a retrospective application of the IRPA, this Court has held in Brosseau v. Alberta (Securities 

Commission), that the presumption against retrospectivity does not extend to legislation designed 

to protect the public, which is the case for s 36(1)(a).96 As such, the presumption against 

retrospectivity does not apply. 

                                            
 

93  KRJ, supra note 89, at para 41, RBA, Vol III, Tab 81. 
94  Medovarski, supra note 36, at para 46, RBA, Vol III, Tab 64. See also: B010, supra note 50, at 

para 75, RBA, Vol I, Tab 35. 
95  Reno v American-Arab Anti-Discrimination Committee, (1999) 525 US 471, at 491, RBA, Vol IV, 

Tab 109; International Law Commission, Expulsion of Aliens, A/CN.4/565, July 10, 2006, at 249-

257, RBA, Vol IV, Tab 112; Demraoui v France, European Court of Human Rights, December 6, 

1991, 16725/90, RBA, Vol IV, Tab 108. 
96  Brosseau v Alberta Securities Commission, [1989] 1 SCR 301, at 319-320 [Brosseau], RBA, Vol II, 

Tab 39; Singh v Canada (MCI), 2005 FCA 417, at paras 40-44, RBA, Vol IV, Tab 99. 
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97. While this constitutes a complete answer to Mr. Tran’s argument, no issue of retrospectivity 

arises from the fact that a delegate considers the law at the time of the decision in order to determine 

if the offence for which a non-citizen has been convicted leads to inadmissibility under s 36(1)(a).  

98. This is because the application of s 36(1)(a) is prospective only. Indeed, this provision 

enables a decision-maker to rely on the fact that a non-citizen has been convicted of a serious 

offence to make a finding that they are inadmissible from then on. The prospective application of 

s 36(1)(a) is confirmed by its opening words, which are drafted in the present tense (“A permanent 

resident or a foreign national is inadmissible for […]”). 

99. The fact that s 36(1)(a) refers to a past event - here, the conviction – does not affect this 

proposition.97 Section 36(1)(a) basically aims to render inadmissible non-citizens who, by 

engaging in criminal misconduct, have rendered themselves undeserving of the benefits provided 

by the IRPA. As such, it seeks to attach legal consequences to an ongoing situation, as opposed to 

an isolated past event.98  

100. Mr. Tran relies on the hypothetical – and undoubtedly exceptional - scenario of a permanent 

resident who has been convicted of a criminal offence twenty-five years ago, but whose maximum 

penalty only recently has been increased over the ten-year threshold. His arguments should be 

rejected by the Court.  

101. A non-citizen who has committed a serious criminal offence – and therefore violated the 

conditions under which they have been permitted to enter or remain in Canada – cannot claim to 

have a vested right to have their inadmissibility assessed under a previous version of the law that 

remains fixed in time. To hold otherwise would undermine the effectiveness of the IRPA’s 

inadmissibility regime.99 

102. As held by this Court in Medovarski, which involved permanent residents who were 

ordered deported because of serious criminality, but had lost their right to appeal their removal 

                                            
 

97  Pierre-André Côté, Interprétation des lois, 4th ed, (Montréal: Thémis, 2009) at 159-161, RBA, 

Vol IV, Tab 110; Sullivan on the Construction of Statutes, supra note 58, at 693, RBA, Vol IV, 

Tab 113.  
98  Brosseau, supra note 96, at 319, RBA, Vol II, Tab 39; Paton v The Queen, [1968] SCR 341, at 352-

353, RBA, Vol III, Tab 71. See also: IRPA, s 33, RBA, Vol I, Tab 8. 
99  See also: Respondent’s Factum, at paras 70-71. 
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order as a result of the adoption of the IRPA, “[t]here can be no expectation that the law will not 

change from time to time.”100 

103. At any rate, Mr. Tran’s submission fails to take into account that a non-citizen who has 

been convicted of a crime may apply, after a prescribed period, for a record suspension. Under 

s 36(3)(b) of the IRPA, “inadmissibility under subsections (1) and (2) may not be based on a 

conviction in respect of which a record suspension has been ordered […] under the Criminal 

Records Act […].”101 

104. Moreover, Mr. Tran’s argument overlooks the availability in meritorious cases of various 

forms of relief under the IRPA. As indicated by the Court of Appeal, the person described in the 

appellant’s scenario could ask the delegate to exercise their discretion not to refer the case to a 

hearing.102 Alternatively, such a person could apply under s 25 of the IRPA to be exempted from 

the ordinary requirements of the legislation on the basis of humanitarian and compassionate 

considerations. 

2. The appellant’s twelve-month conditional sentence constitutes a “term of 

imprisonment of more than six months” 

105. The second interpretive question raised by this appeal requires the Court to consider the 

meaning of a “term of imprisonment” in s 36(1)(a), and whether it includes a conditional sentence 

of imprisonment, or conditional sentence order (CSO), under ss 742.1 and ff. of the Criminal Code. 

In the present case, the delegate properly concluded that it did.  

106. The delegate’s interpretive approach was consistent with the nature of a conditional 

sentence of imprisonment, the context of the IRPA as a whole and the objective of s 36(1)(a). The 

reasonableness of this approach is reinforced by guidelines and tribunal decisions, as well as the 

legislative evolution of ss 50(b) and 64(2) of the IRPA. 

 

                                            
 

100  Medovarski, supra note 36, at para 47, RBA, Vol III, Tab 64. 
101  RSC 1985, c C-47, s 4, RBA, Vol I, Tab 4. See also: Chammam v Canada (MPSEP), 2015 CanLII 

92800, at paras 8, 20 and 23 (IAD), RBA, Vol II, Tab 46. 
102  FCA Reasons, at para 59 (AR, Vol I, Tab 4, at 40). 
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a. The nature of a conditional sentence of imprisonment under the Criminal Code 

107. The CSO regime, colloquially known as “house arrest”, is set out at ss 742 to 742.7 of the 

Criminal Code. Both the heading and plain text of s 742.1 refer to a CSO as a “sentence of 

imprisonment”: 

Conditional sentence of 

imprisonment  

 

Imposing of conditional sentence 
 
742.1 If a person is convicted of an 
offence and the court imposes a 

sentence of imprisonment of less 
than two years, the court may, for the 
purpose of supervising the offender’s 
behaviour in the community, order 
that the offender serve the sentence in 
the community, subject to the 
conditions imposed under section 
742.3, if […][emphasis added] 

Condamnations à 

l’emprisonnement avec sursis 
 

Octroi du sursis 
 
742.1 Le tribunal peut ordonner à toute 
personne qui a été déclarée coupable 
d’une infraction de purger sa peine 
dans la collectivité afin que sa 
conduite puisse être surveillée — sous 
réserve des conditions qui lui sont 
imposées en application de l’article 
742.3 —, si elle a été condamnée à un 

emprisonnement de moins de deux 
ans et si les conditions suivantes sont 
réunies: […][emphasis added] 

108. This Court has also confirmed that a CSO is a term of imprisonment, albeit one that is to 

be served in the community instead of through incarceration.103 It is reserved for offenders who 

would otherwise have gone to jail for up to two years, but can serve their sentence in the 

community under tight controls.104  

109. Offenders under a CSO serve their sentence under “strict surveillance in the community”, 

their liberty is constrained by conditions attached to the sentence, and if they breach their 

conditions, they are brought back before a judge, who may order them to serve the remainder of 

the sentence in jail. CSOs involve the “constant threat of incarceration”.105  

                                            
 

103  R v Proulx, [2000] 1 SCR 61, 2000 SCC 5, at para 29 [Proulx], RBA, Vol IV, Tab 83; R v Wu, 

[2003] 3 SCR 530, 2003 SCC 73, at para 25 [Wu], RBA, Vol IV, Tab 85; R v Middleton, [2009] 

1 SCR 674, 2009 SCC 21, at paras 57 and 79 [Middleton], RBA, Vol III, Tab 82. 
104  Proulx, supra note 103, at para 41, RBA, Vol IV, Tab 83. 
105  Ibid, at paras 21 and 39, RBA, Vol IV, Tab 83. 
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110. A CSO is not “probation under a different name.” Unlike probation, a CSO has deterrent 

and denunciatory purposes. It normally includes – as in the present case – punitive conditions that 

are restrictive of an offender’s liberty, with house arrest and strict curfews being the norm rather 

than the exception.106 Serving a CSO in the community may even be more onerous than a jail term, 

and a CSO is not subject to reduction through parole.107 

b. The context of the IRPA as a whole 

111. Parliament must be presumed to have intended that the phrase “term of imprisonment” in 

s 36(1)(a) of the IRPA bear the same meaning as in s 742.1 of the Criminal Code and therefore 

include a CSO.108 

112. Parliament adopted s 36(1)(a) in 2002 following the introduction of CSOs in the 

Criminal Code in 1996, and the Court’s decision in Proulx in 2000. Parliament should be presumed 

to have been aware of the existence of CSOs and how they had been considered by the Courts. 

113. Had Parliament intended to exclude a CSO from a “term of imprisonment” in s 36(1)(a),  

it would have used words expressly to that effect. In fact, the Court’s decision in Middleton, on 

which Mr. Tran relies, stands for the proposition that a “term of imprisonment” generally includes 

a conditional sentence of imprisonment, unless the legislator has provided to the contrary. 

114. In Middleton, the Court had to interpret s 732(1) of the Criminal Code, which allows the 

Court to order that a sentence of imprisonment be served intermittently where the term imposed 

does not exceed 90 days. The majority found that a “sentence of imprisonment” within the meaning 

of that provision could only include a custodial sentence, since this provision also contained the 

words “confinement” and “prison”, and only custodial sentences can be served intermittently.109  

115. There is no language in s 36 of the IRPA which similarly suggests that Parliament intended 

to limit a “term of imprisonment” to only that served in an actual jail. On the contrary, the broad 

language used in s 36(1)(a) confirms that Parliament intended that a CSO be included in a “term 

of imprisonment” within the meaning of that provision. 

                                            
 

106  Ibid, at para 36, RBA, Vol IV, Tab 83. See also: R v Gagnon, [1998] 130 CCC (3d) 194, at 210-211 
(QCA), RBA, Vol III, Tab 78. 

107  Proulx, supra note 103, at paras 41 and 105, RBA, Vol IV, Tab 83.  
108  Saskatchewan (Attorney General) v Lemare Lake Logging, [2015] 3 SCR 419, 2015 SCC 53, 

at para 71, RBA, Vol IV, Tab 97; Bell ExpressVu, supra note 59, at para 27, RBA, Vol II, Tab 38. 
109  Middleton, supra note 103, at paras 10 and 25, RBA, Vol III, Tab 82. 
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c. The objective of s 36(1)(a) 

116. A broad view of a “term of imprisonment” which includes a CSO is also consistent with 

the goal of s 36(1)(a) to render inadmissible non-citizens who have committed serious offences so 

as to protect public order and safety and safeguard the integrity of the immigration regime.  

117. As indicated above, the fact that an offender has been sentenced to serve a CSO does not 

mean that their offence was not serious. To the contrary, as noted in Proulx, a CSO is reserved to 

those who would otherwise have gone to jail for up to two years, typically requires the imposition 

of punitive conditions such as house arrest, and involves the constant threat of incarceration.110  

118. Also, in Wu, the Court stressed that a conditional sentence only arises for consideration 

when “the sentencing judge has rejected other sentencing options, such as a conditional discharge, 

a suspended sentence, probation or a fine, and has concluded that a term of imprisonment of less 

than two years is required by the gravity of the offence and the degree of responsibility of the 

offender.”111  

119. Thus, there is no question that an offence for which a CSO is imposed remains a serious 

offence in the eyes of Parliament. Mr. Tran’s view that “serious criminality” in s 36(1)(a) should 

be limited to only those offences punished with incarceration “reflects the misapprehension that 

societal denunciation can only be expressed by requiring the offender to serve a sentence of 

imprisonment in custody.”112 

120. Mr. Tran wrongly relies on Parliament’s recent amendment to s 742.1 of the Criminal Code 

preventing a court from imposing a CSO for certain very serious offences including those 

involving terrorism, organized criminality, violence, drugs or weapons.113 This change, which 

went into effect after his conviction, merely demonstrates that, according to Parliament, a CSO is 

inappropriate for certain listed offences. This does not mean that a CSO may not be ordered for 

other non-enumerated serious offences.  

                                            
 

110  Proulx, supra note 103, at paras 21, 30, 36, 37 and 39, RBA, Vol IV, Tab 83. 
111  Wu, supra note 103, at para 25, RBA, Vol IV, Tab 85. See also: R v Fice, [2005] 1 SCR 742, 

2005 SCC 32, at para 17 [Fice], RBA, Vol III, Tab 77.  
112  R v Wismaier, (1997) 115 CCC (3d) 18, at 39-40 (OntCA), RBA, Vol IV, Tab 84. 
113  Appellant’s Factum, at para 62. 
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d. Guidelines and tribunal decisions 

121. The position that CSO is a “term of imprisonment” in s 36(1)(a) is also consistent with 

administrative guidelines and tribunal decisions dealing with the interpretation of the phrase “term 

of imprisonment” in the IRPA. Although not binding on the Court, they bolster the reasonableness 

of the delegate’s interpretation.114 

122. The Citizenship and Immigration Canada ENF-10 Manual on Removals115 deals with the 

interpretation and application of s 50(b), which provides for an automatic stay of removal when a 

foreign national is serving a “term of imprisonment.” The Manual states that a CSO should be 

considered as a term of imprisonment and that, for this reason, “[i]ndividuals who are serving a 

conditional sentence order benefit from a stay of removal.” 

123. For its part, the Immigration Appeal Division has consistently held that a CSO is a term of 

imprisonment under ss 36(1)(a) or 64(2) (barring the appeal of a person found inadmissible for 

serious criminality if their crime “was punished in Canada by a term of imprisonment of at least 

six months […]”), relying on the Court’s jurisprudence outlined above.116 

e. The legislative history of other IRPA provisions  

124. The legislative history of ss 50(b) and 64(2) of the IRPA, two other provisions also 

employing the expression “term of imprisonment,” confirms that a CSO is a “term of 

imprisonment.”  

                                            
 

114  Agraira, supra note 50, at para 60, RBA, Vol I, Tab 33; Cuthbertson v Rasouli, [2013] 3 SCR 341, 
2013 SCC 53, at para 69, RBA, Vol II, Tab 49. 

115  Citizenship and Immigration Canada, ENF-10 Manual, Removals, March 31, 2010, at paras 11.1 and 

12.11, RBA, Vol I, Tab 15 [http://www.cic.gc.ca/english/resources/manuals/enf/enf10-eng.pdf] 

[ENF-10 Manual on Removals].  
116  See, for instance: Kidd v Canada (MPSEP), 2016 CanLII 54790, at para 39 (IAD), RBA, Vol II, 

Tab 57; Shehzad v Canada (MPSEP), 2015 CanLII 59553, at paras 14-16 (IAD), RBA, Vol IV, 

Tab 98; conf’d 2016 FC 80; Fong v MPSEP, 2010 CanLII 55730, at para 19 (IAD), RBA, Vol II, 

Tab 52; rev’d on other grounds: 2010 FC 1134; Sadowski v Canada (MPSEP), 2009 CanLII 79215, 

at para 9 (IAD), RBA, Vol IV, Tab 94; Meerza v Canada (MCI), 2003 CanLII 54270, at paras 3-4 

(IAD), RBA, Vol III, Tab 65.  
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i. Section 50(b): automatic stay of removal of foreign nationals sentenced 

to a term of imprisonment 

125. As indicated already, s 50(b) of the IRPA provides that a removal order is stayed “in the 

case of a foreign national sentenced to a term of imprisonment in Canada, until that term of 

imprisonment is completed.” Prior to 2002, the pertinent legislation provided that the removal 

order was stayed if the foreign national was “an inmate of a penitentiary, jail, reformatory or 

prison.”117  

126. By expressly removing in s 50(b) the requirement that an offender be incarcerated, 

Parliament intended to effect a substantial change in the law and to expand the categories of 

persons subject to that provision.118 This further supports the position that a “term of 

imprisonment” should be interpreted as including a CSO.  

127. Indeed, as already noted, that is how immigration authorities have interpreted s 50(b) to 

date.119 Further, Mr. Tran’s interpretation, if accepted, would lead to the result that a foreign 

national ordered removed while serving a CSO would no longer benefit from a stay of removal by 

application of s 50(b).  

ii. Section 64(2): no appeal for serious criminals who receive a term of 

imprisonment of at least six months 

128. As noted above, s 64(2) bars an appeal of a removal order by a non-citizen who has been 

found inadmissible for serious criminality if their crime “was punished in Canada by a term of 

imprisonment of at least six months […].”  

129. Section 64(2) was amended in 2012 by the Faster Removal of Foreign Criminals Act,120 

which reduced the length of the term of imprisonment required to trigger its application from 

two years to six months. 

                                            
 

117  Immigration Act, RSC 1985, c I-2, s 50(2), RBA, Vol I, Tab 22; Mokelu v Canada (MCI), 2002 FCT 

757, at para 7, RBA, Vol III, Tab 66. 
118  FCA Decision, at para 75 (AR, Vol I, Tab 4, at 44); Sullivan on the Construction of Statutes, supra 

note 58, at 579-580, RBA, Vol IV, Tab 113. 
119  See: Respondent’s Factum, at para 122.  
120  Faster Removal of Foreign Criminals Act, supra note 15, s 24, RBA, Vol I, Tab 6. 
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130. The parliamentary debates regarding this amendment make it clear that parliamentarians 

understood that, as amended, s 64(2) would impact permanent residents who, like Mr. Tran, have 

been sentenced to a conditional sentence of imprisonment.121 

131. More particularly, during the debates, certain participants commented that the proposed 

amendment to s 64(2) may bar an appeal by those convicted of less serious offences. In that 

context, they noted that a CSO would fall within the amended provision. For example, a 

representative of the Canadian Bar Association (CBA) stated: “[t]o be clear, the bar that has been 

set in this bill is not six months of incarceration; it’s just a six-month punishment.”122  

132. The issue related to CSOs was put squarely on the table with the submission of three 

separate amendments all aiming, in whole or in part, to exclude CSOs from the ambit of the 

amended s 64(2).123 Both the House of Commons Standing Committee on Citizenship and 

Immigration, and the Standing Senate Committee on Social Affairs, Science and Technology 

examined these proposals, but ultimately decided to reject them.  

133. Despite Mr. Tran’s contention to the contrary, the comments made by government 

representatives, when viewed as a whole, demonstrate they did have a broad understanding of the 

intended scope of application of these amendments.124 In any event, it must be remembered that 

“Parliament’s intent” is an objective concept and that the inquiry must look at the totality of 

                                            
 

121  FCA Decision, at para 85 (AR, Vol I, Tab 4, at 48). 
122  House of Commons, Standing Committee on Citizenship and Immigration, Evidence, No. 58, 

November 7, 2012, at 1545, RBA, Vol I, Tab 26 (Kerri Froc, Staff Lawyer, Canadian Bar 

Association). See also: House of Commons, Standing Committee on Citizenship and Immigration, 

Evidence, No. 62, 21 November 2012, at 1535, RBA, Vol I, Tab 27 (Ahmed Hussen, National 

President, Canadian Somali Congress); Senate, Standing Committee on Social Affairs, Science and 

Technology, Proceedings, No. 38, 1-2 May 2013, at 38:44, RBA, Vol I, Tab 29 (Gordon Maynard, 

Past Chair, National Immigration Law Section, Canadian Bar Association); No. 39, 8-9 May 2013, 

at 39:20, RBA, Vol I, Tab 30 (Sen.Art Eggleton). 
123  House of Commons, Standing Committee on Citizenship and Immigration, Evidence, No. 064, 

28 November, 2012, at 1540 and 1550, RBA, Vol I, Tab 28 (Jinny Jogindera Sims, NDP), at 1550 

and 1615 (Kevin Lamoureux, Lib.); Senate, Debates, No.168, 30 May 2013, at 4081-4082, RBA, 

Vol I, Tab 31 (Senator Art Eggleton) 
124  House of Commons, Standing Committee on Citizenship and Immigration, Evidence, No. 064, 

28 November, 2012, at 4, RBA, Vol I, Tab 28 (Jill Sadek, Director, Case Review, Department of 

Citizenship and Immigration); House of Commons, Standing Committee on Citizenship and 

Immigration, Evidence, No. 054, at 1615, 1640 and 1645, RBA, Vol I, Tab 25 (Hon. Jason Kenney, 

Min. of Citizenship and Immigration).  
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circumstances, not unduly focus on the statements made by only some individuals involved in the 

legislative process.125  

f. The appellant’s approach would lead to unreasonable consequences 

134. Mr. Tran argues that an interpretation of a “term of imprisonment” which includes a CSO 

would lead to absurd results in certain cases. He points to the fact the IRPA “treats a conditional 

sentence of imprisonment of seven months more severely than a five months jail term.”126 It should 

be noted that this argument is not related to Mr. Tran’s particular circumstances, since he was 

sentenced to a twelve-month CSO. 

135. Only interpretations that are contrary to the object of a legislation or that render useless or 

futile part of a statute can be qualified as “absurd.”127 Mr. Tran’s arguments do not meet that test 

and thus should be rejected. 

136. Attempting to compare sentences in the abstract is an exercise inevitably fraught with 

difficulty. Criminal sentencing is a “highly individualized process,” which may lead to disparities 

even between similar offences.128 While “a conditional sentence will generally be more lenient 

than a jail term of equivalent duration,”129 that will not always be the case. Further, the relative 

leniency of a given CSO may not necessarily mean that the underlying crime is not serious. 

137. Mr. Tran’s argument again wrongly conflates the goals of criminal sentencing with those 

of the IRPA’s inadmissibility regime. It bears repeating that a finding of inadmissibility is not a 

criminal sanction. While the circumstances of non-citizens who have been convicted of a serious 

offence may vary from one case to the other, these individuals all have in common the fact that 

they breached an essential condition under which they were allowed to enter and remain in 

Canada.130  

                                            
 

125  Regina v Secretary of State for the Environment, Transport and the Regions and Another, ex parte Spath 

Holme Limited, [2001] 2 AC 349, at 396, RBA, Vol IV, Tab 88. 
126  FCA Decision, at para 81 (AR, Vol I, Tab 4, at 46). 
127  Rizzo & Rizzo Shoes, supra note 58, at para 27, RBA, Vol IV, Tab 86. 
128  Proulx, supra note 103, at paras 82 and 86, RBA, Vol IV, Tab 83. 
129  Ibid, at para 54, RBA, Vol IV, Tab 83. 
130  Chiarelli, supra note 36, at 733, RBA, Vol II, Tab 42. 

mmekrami
Underline

mmekrami
Underline

mmekrami
Underline

mmekrami
Underline

mmekrami
Underline

mmekrami
Underline

mmekrami
Underline



- 34 - 
 

Respondent’s Factum  Statement of Argument 
   
 

138. In any event, there is no ambiguity arising from s 36(1)(a). Applying a textual, contextual 

and purposive approach, Parliament clearly intended that a “term of imprisonment” include a CSO. 

Absent a challenge on constitutional grounds, the “courts must interpret and apply a statute in 

accordance with Parliament’s intent.”131 

139. In fact, it is Mr. Tran’s interpretation that would lead to unacceptable outcomes, especially 

when viewed in light of the goal of s 36(1)(a) to protect public order and safety, and safeguard the 

viability of the immigration regime. These are two examples: 

a) Under the appellant’s interpretation, a person who has received a jail term of six 

months and one day would be inadmissible under the second criterion in s 36(1)(a), 

whereas a person who has been imposed a CSO of twenty-four months less one day 

would not. The second sentence is objectively more serious than the first one;  

b) Also, a permanent resident who has committed a serious crime could receive a CSO 

of two years less one day, breach the conditions on day two of the sentence, then 

serve two years less two days in jail as a result of that breach, and yet, under the 

appellant’s interpretation, would still not be inadmissible pursuant to the second 

criterion in s 36(1)(a). Surely that cannot have been a result intended by Parliament.  

140. While Mr. Tran complains that an interpretation of a “term of imprisonment” which 

includes a CSO would deprive him of an appeal to the Immigration Appeal Division under s 64(2), 

that consideration should not lead the Court to give to s 36(1)(a) an interpretation that would 

frustrate Parliament’s clear intention. This Court has constantly held that fundamental justice does 

not go so far as to require that a permanent resident convicted of a serious offence be able to appeal 

a removal order on compassionate grounds.132 

141. Further, the availability of relief in meritorious cases under the IRPA offsets any perceived 

inequity that could be produced in some instances by an interpretation that includes a CSO in a 

“term of imprisonment.” For example, an offender subject to an inadmissibility report may ask the 

                                            
 

131  Fice, supra note 111, at para 45, RBA, Vol III, Tab 77. 
132  Medovarski, supra note 36, at para 47, RBA, Vol III, Tab 64. 

mmekrami
Underline

mmekrami
Underline



- 35 - 
 

Respondent’s Factum  Statement of Argument 
   
 

delegate to exercise their discretion not to defer a case for a hearing, taking into account the relative 

lack of gravity of the offence.133 In addition, a person found inadmissible under s 36(1)(a) may 

apply for an exemption under s 25 of the IRPA on the basis of humanitarian and compassionate 

considerations, including the best interests of a child directly affected.  

g. The “rule of lenity” does not apply 

142. Mr. Tran’s reliance on the “rule of lenity” is inapposite in this case. The “rule of lenity” is 

first and foremost a rule of interpretation in criminal matters. It provides that, in construing a statute 

imposing a criminal penalty, a court should interpret the statute in such a way as to resolve 

any reasonable ambiguity in favor of the person concerned.  

143. Even in criminal matters, this rule no longer has the same authority it once did.134 Indeed, 

a court cannot adopt a narrow interpretation which would be unreasonable “given the scheme and 

purpose of the legislation”, even if it would work to the benefit of the accused.135  

144. Again, inadmissibility proceedings should not be confused with criminal proceedings. The 

effectiveness of the IRPA’s inadmissibility regime would be diminished by a rule requiring Courts 

to systematically interpret its provisions narrowly so as to benefit non-citizens convicted of serious 

criminal offences. In fact, the Courts have, by and large, refused to strictly construe IRPA’s 

criminal inadmissibility provisions, in keeping with the “scheme and purpose of the legislation.”136 

3. The delegate’s reasons were adequate 

145. Mr. Tran further complains that the reasons in support of the decision at issue, which are 

contained in the officer’s recommendation endorsed by the Minister’s delegate,137 do not contain 

                                            
 

133  FCA Decision, at para 59 (AR, Vol I, Tab 4, at 40).  
134  R v Hasselwander, [1993] 2 SCR 398, at 411-413, RBA, Vol III, Tab 79. 
135  R v DLW, 2016 SCC 22, at para 138, RBA, Vol III, Tab 76.  
136  Najafi v Canada (MPSP), 2014 FCA 262, at para 107, RBA, Vol III, Tab 68; Posteh v Canada 

(MCI), 2005 FCA 85, at para 27, RBA, Vol III, Tab 72; Sittampalam v Canada (MCI), [2007] 3 FCR 

198, 2006 FCA 326, at para 35-36, RBA, Vol IV, Tab 101; Qu v Canada (MCI) [2002] 3 FCR 3, 

2001 FCA 399, at paras 33-34, RBA, Vol III, Tab 73. 
137  Baker v Canada (MCI), [1999] 2 SCR 817, at para 44, RBA, Vol I, Tab 36; Syndicat des employés 

de production du Québec et de l'Acadie v Canada (Human Rights Commission), [1989] 2 SCR 879, 

at 902-903, RBA, Vol IV, Tab 104. 
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a detailed statutory interpretation analysis. However, his approach fails to reflect this Court’s 

direction that reviewing courts are to give “a respectful attention to the reasons offered or which 

could be offered in support of a decision”, even when this involves a legal interpretation.138  

146. The reasons of the delegate are transparent and intelligible, and allow the Court to 

determine why the decision was made and whether it was within the range of acceptable outcomes, 

having regard to the context and the principles of statutory interpretation.  

147. It is clear from the whole of the reasons that the delegate did interpret the law.139 The 

reasons explain why Mr. Tran’s circumstances were caught by s 36(1)(a). The appellant’s 

retrospectivity argument was rejected on the basis that “Parliament’s denunciation of [Mr. Tran’s] 

offence is indicative of how serious[ly] it is viewed”. In essence, the delegate accorded much 

weight to the purpose of s 36(1)(a). 

148. The fact that the reasons do not reference all of Mr. Tran’s arguments in detail does not 

make them inadequate. Reasons do not have to include “all the arguments, statutory provisions, 

jurisprudence or other details the reviewing judge would have preferred.”140 Also, the delegate’s 

reasoning can be inferred in part from the relevant administrative guidelines, stating that a CSO 

should be interpreted as a “term of imprisonment.”141 The delegate should also be presumed to 

know the decisions of the Immigration Appeal Division to the same effect.142  

149. Mr. Tran’s argument ultimately fails to take into account the nature, scope and context of 

the decision. The delegate merely exercises a preliminary screening function. For its part, the 

Immigration Division, as the tribunal tasked with adjudicating the appellant’s inadmissibility on 

the merits, will analyze the appellant’s statutory interpretation arguments and provide reasons. 

                                            
 

138  Newfoundland and Labrador Nurses' Union v Newfoundland and Labrador (Treasury Board), 

[2011] 3 SCR 708, 2011 SCC 62, at paras 12 and 18 [Newfoundland Nurses], RBA, Vol III, Tab 70; 

Alberta Teachers, supra note 51, at para 53, RBA, Vol I, Tab 34; Agraira, supra note 50, at paras 57-

58, RBA, Vol I, Tab 33. 
139  Case Brief dated October 7, 2013 (AR, Vol I, Tab 1, at 2). 
140  Newfoundland Nurses, supra note 138, at para 16, RBA, Vol III, Tab 70; See also: Construction 

Labour Relations v Driver Iron Inc., [2012] 3 SCR 405, at para 3, RBA, Vol II, Tab 48. 
141  ENF-10 Manual on Removals, supra note 115, at paras 11.1 and 12.11, RBA, Vol I, Tab 15. 
142  See: Respondent’s Factum, at para 123. 
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To impose, in this context, a duty on the delegate to provide more detailed reasons would 

undermine the goal of “expedient and cost-efficient decision-making.”143 

C. THE MINISTER’S DELEGATE REASONABLY AND FAIRLY FOUND THERE 

WERE NO COMPELLING REASONS NOT TO REFER THE CASE  

150. The delegate could reasonably conclude that Mr. Tran did not demonstrate there were 

compelling reasons to exercise his discretion not to refer the case for an admissibility hearing. In 

accordance with departmental guidelines, the delegate considered the length of the appellant’s 

residence in Canada, his criminal history, the potential for rehabilitation, the circumstances 

surrounding the offence and the sentence imposed, as well as the best interests of his children.144  

151. Mr. Tran clearly put his character and credibility at issue. He was convicted of an impaired 

driving offence, which he failed to disclose to the sentencing judge and immigration authorities. 

Also, he stated that, apart from his marihuana production conviction, his conduct was “without 

incident” for over two decades and his prospects for rehabilitation were excellent.  

152. In this context, the delegate’s reliance on the appellant’s past arrests and charges was 

appropriate.145 As stated by the Court of Appeal, the delegate was “well aware” of the distinction 

between arrests, stayed charges and convictions.146  

153. The delegate only referred to these elements to refute Mr. Tran’s statements regarding his 

respect for the law and prospects for rehabilitation. He did not rely on these elements to rule on 

Mr. Tran’s guilt or innocence, or to find him inadmissible.  

154. Given the “little information” before him and Mr. Tran’s lack of candour, the delegate 

could reasonably find that the appellant had “not demonstrated any inclination to take 

responsibility for anything beyond what he thinks immigration officials are aware of.” 

                                            
 

143  Alberta Teachers, supra note 51, at para 55, RBA, Vol I, Tab 34. 
144  FCA Decision, at para 16 (AR, Vol I, Tab 4, at 24); Case Brief dated October 7, 2013 (AR, Vol I, 

Tab 1, at 1-3). 
145  Veerasingam v Canada (MCI), 2004 FC 1661, at para 6, RBA, Vol IV, Tab 105. 
146  FCA Decision, at paras 90-91 (AR, Vol I, Tab 4, at 50). 

mmekrami
Underline

mmekrami
Underline



- 38 - 
 

Respondent’s Factum  Statement of Argument 
   
 

155. This is the first time Mr. Tran has argued since the beginning of the proceedings that he 

was denied procedural fairness because the delegate relied on his impaired driving conviction, as 

well as his arrests and charges. Leaving aside that the delegate only owed Mr. Tran a “relaxed” 

duty of fairness in the context of the referral decision,147 it cannot be said that the delegate acted 

unfairly in the particular circumstances of his case. 

156. Mr. Tran’s past dealings with authorities were already within his knowledge. Additionally, 

he was explicitly put on notice that his criminal history was going to be relevant to the referral 

decision.148 

157. Not only did Mr. Tran choose not to address this critical element directly, but he provided 

a response that can only be described as misleading. He clearly failed to respect his “duty of 

candour” when dealing with immigration authorities.149 

158. In that context, it was reasonable and fair for the delegate to conclude that Mr. Tran did not 

meet his burden of showing that, despite his inadmissibility, there were compelling reasons not to 

refer his case to a hearing. Should the Immigration Division find Mr. Tran inadmissible, he will 

be able to avail himself of s 25 of the IRPA and apply for an exemption from its requirements on 

the basis of humanitarian and compassionate considerations. 

D. CONCLUSION 

159. The delegate reasonably referred Mr. Tran’s case to an inadmissibility hearing. Mr. Tran’s 

circumstances met both criteria in s 36(1)(a). His marihuana production offence was punishable 

by a maximum punishment of fourteen years both at the time of the referral decision and the 

conviction.150 Further, he was sentenced to a twelve-month conditional sentence of imprisonment.  

----------

                                            
 

147  Hernandez, supra note 38, at paras 70-72, RBA, Vol II, Tab 55. 
148  See: Respondent’s Factum, at paras 12-13. 
149  Baro v Canada (MCI), 2007 FC 1299, at para 15, RBA, Vol II, Tab 37. See also: IRPA, ss 16 and 

40, RBA, Vol I, Tab 8. 
150  CDSA, supra note 4, ss 7(1) and 7(2)(b)(v), RBA, Vol I, Tab 2. 
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PART IV – SUBMISSION ON COSTS 

 

 

160. The Respondent asks for the costs of this appeal. 

---------- 

PART V – ORDER SOUGHT 

 

 

161. The Respondent asks that the appeal be dismissed with costs.  

 

Montréal, September 29, 2016 

 

________________________________________ 

François Joyal 

Kathryn Hucal 

Counsel for the Respondent 
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PART VII 

LEGISLATION 



 

Canadian Charter of Rights and Freedoms 

Proceedings in criminal and penal 
matters 

Affaires criminelles et pénales 

11. Any person charged with an 
offence has the right 

11. Tout inculpé a le droit : 

(i) if found guilty of the offence and 
if the punishment for the offence has 
been varied between the time of 
commission and the time of 
sentencing, to the benefit of the 
lesser punishment 

i) de bénéficier de la peine la moins 
sévère, lorsque la peine qui 
sanctionne l’infraction dont il est 
déclaré coupable est modifiée entre 
le moment de la perpétration de 
l’infraction et celui de la sentence. 
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Immigration and Refugee Protection Act, SC 2001, c 27 

Objectives — immigration  

3 (1) The objectives of this Act with 
respect to immigration are: 

(h) to protect public health and 
safety and to maintain the security of 
Canadian society; 

(i) to promote international justice 
and security by fostering respect for 
human rights and by denying access 
to Canadian territory to persons who 
are criminals or security risks;  

Objet en matière d’immigration  

3 (1) En matière d’immigration, la 
présente loi a pour objet : 

h) de protéger la santé et la sécurité 
publiques et de garantir la sécurité de 
la société canadienne; 

i) de promouvoir, à l’échelle 
internationale, la justice et la sécurité 
par le respect des droits de la 
personne et l’interdiction de 
territoire aux personnes qui sont des 
criminels ou constituent un danger 
pour la sécurité; 

 

Humanitarian and compassionate 
considerations — request of 
foreign national 

Séjour pour motif d’ordre 
humanitaire à la demande de 
l’étranger 

25 (1) Subject to subsection (1.2), 
the Minister must, on request of a 
foreign national in Canada who 
applies for permanent resident status 
and who is inadmissible — other 
than under section 34, 35 or 37 — or 
who does not meet the requirements 
of this Act, and may, on request of a 
foreign national outside Canada — 
other than a foreign national who is 
inadmissible under section 34, 35 or 
37 — who applies for a permanent 
resident visa, examine the 
circumstances concerning the 
foreign national and may grant the 
foreign national permanent resident 
status or an exemption from any 
applicable criteria or obligations of 

25 (1) Sous réserve du paragraphe 
(1.2), le ministre doit, sur demande 
d’un étranger se trouvant au Canada 
qui demande le statut de résident 
permanent et qui soit est interdit de 
territoire — sauf si c’est en raison 
d’un cas visé aux articles 34, 35 ou 
37 —, soit ne se conforme pas à la 
présente loi, et peut, sur demande 
d’un étranger se trouvant hors du 
Canada — sauf s’il est interdit de 
territoire au titre des articles 34, 35 
ou 37 — qui demande un visa de 
résident permanent, étudier le cas de 
cet étranger; il peut lui octroyer le 
statut de résident permanent ou lever 
tout ou partie des critères et 
obligations applicables, s’il estime 
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this Act if the Minister is of the 
opinion that it is justified by 
humanitarian and compassionate 
considerations relating to the foreign 
national, taking into account the best 
interests of a child directly affected. 

que des considérations d’ordre 
humanitaire relatives à l’étranger le 
justifient, compte tenu de l’intérêt 
supérieur de l’enfant directement 
touché. 

  

Serious criminality 

36 (1) A permanent resident or a 
foreign national is inadmissible on 
grounds of serious criminality for 

(a) having been convicted in Canada of 
an offence under an Act of Parliament 
punishable by a maximum term of 
imprisonment of at least 10 years, or of 
an offence under an Act of Parliament 
for which a term of imprisonment of 
more than six months has been 
imposed; 

Grande criminalité 

36 (1) Emportent interdiction de 
territoire pour grande criminalité les 
faits suivants : 

a) être déclaré coupable au Canada 
d’une infraction à une loi fédérale 
punissable d’un emprisonnement 
maximal d’au moins dix ans ou d’une 
infraction à une loi fédérale pour 
laquelle un emprisonnement de plus de 
six mois est infligé; 

(b) having been convicted of an 
offence outside Canada that, if 
committed in Canada, would 
constitute an offence under an Act of 
Parliament punishable by a maximum 
term of imprisonment of at least 10 
years; or 

b) être déclaré coupable, à l’extérieur 
du Canada, d’une infraction qui, 
commise au Canada, constituerait une 
infraction à une loi fédérale punissable 
d’un emprisonnement maximal d’au 
moins dix ans; 

(c) committing an act outside Canada 
that is an offence in the place where it 
was committed and that, if committed 
in Canada, would constitute an offence 
under an Act of Parliament punishable 
by a maximum term of imprisonment 
of at least 10 years. 

c) commettre, à l’extérieur du Canada, 
une infraction qui, commise au 
Canada, constituerait une infraction à 
une loi fédérale punissable d’un 
emprisonnement maximal d’au moins 
dix ans. 
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Preparation of report 

44 (1) An officer who is of the 
opinion that a permanent resident or 
a foreign national who is in Canada 
is inadmissible may prepare a report 
setting out the relevant facts, which 
report shall be transmitted to the 
Minister. 

Rapport d’interdiction de territoire 

44 (1) S’il estime que le résident 
permanent ou l’étranger qui se trouve 
au Canada est interdit de territoire, 
l’agent peut établir un rapport 
circonstancié, qu’il transmet au 
ministre. 

Referral or removal order 

(2) If the Minister is of the opinion 
that the report is well-founded, the 
Minister may refer the report to the 
Immigration Division for an 
admissibility hearing, except in the 
case of a permanent resident who is 
inadmissible solely on the grounds 
that they have failed to comply with 
the residency obligation under 
section 28 and except, in the 
circumstances prescribed by the 
regulations, in the case of a foreign 
national. In those cases, the Minister 
may make a removal order. 

 

Suivi 

(2) S’il estime le rapport bien fondé, 
le ministre peut déférer l’affaire à la 
Section de l’immigration pour 
enquête, sauf s’il s’agit d’un résident 
permanent interdit de territoire pour 
le seul motif qu’il n’a pas respecté 
l’obligation de résidence ou, dans les 
circonstances visées par les 
règlements, d’un étranger; il peut 
alors prendre une mesure de renvoi. 

 

Stay 

50 A removal order is stayed 

Sursis 

50 Il y a sursis de la mesure de renvoi 
dans les cas suivants : 

(b) in the case of a foreign national 
sentenced to a term of imprisonment 
in Canada, until the sentence is 
completed; 

b) tant que n’est pas purgée la peine 
d’emprisonnement infligée au 
Canada à l’étranger; 
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Right to appeal removal order 

63 (3) A permanent resident or a 
protected person may appeal to the 
Immigration Appeal Division against a 
decision to make a removal order 
against them made under subsection 
44(2) or made at an admissibility 
hearing. 

Droit d’appel : mesure de renvoi 

63 (3) Le résident permanent ou la 
personne protégée peut interjeter appel 
de la mesure de renvoi prise en vertu 
du paragraphe 44(2) ou prise à 
l’enquête. 

 

  

No appeal for inadmissibility 

64 (1) No appeal may be made to the 
Immigration Appeal Division by a 
foreign national or their sponsor or by 
a permanent resident if the foreign 
national or permanent resident has 
been found to be inadmissible on 
grounds of security, violating human 
or international rights, serious 
criminality or organized criminality. 

Restriction du droit d’appel 

64 (1) L’appel ne peut être interjeté par 
le résident permanent ou l’étranger qui 
est interdit de territoire pour raison de 
sécurité ou pour atteinte aux droits 
humains ou internationaux, grande 
criminalité ou criminalité organisée, ni 
par dans le cas de l’étranger, son 
répondant. 

Serious criminality 

(2) For the purpose of subsection (1), 
serious criminality must be with 
respect to a crime that was punished in 
Canada by a term of imprisonment of 
at least six months or that is described 
in paragraph 36(1)(b) or (c). 

 

Grande criminalité 

(2) L’interdiction de territoire pour 
grande criminalité vise, d’une part, 
l’infraction punie au Canada par un 
emprisonnement d’au moins six mois 
et, d’autre part, les faits visés aux 
alinéas 36(1)b) et c). 
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Controlled Drugs and Substances Act, SC 1996, c 19 

Production of substance 

7 (1) Except as authorized under the 
regulations, no person shall produce a 
substance included in Schedule I, II, III 
or IV. 

Production 

7 (1) Sauf dans les cas autorisés aux 
termes des règlements, la production 
de toute substance inscrite aux 
annexes I, II, III ou IV est interdite. 

Punishment 
(2) Every person who contravenes 
subsection (1) 

(b) if the subject matter of the offence 
is cannabis (marijuana), is guilty of an 
indictable offence and liable to 
imprisonment for a term of not more 
than 14 years, and to a minimum 
punishment of 

(v) imprisonment for a term of two 
years if the number of plants produced 
is more than 500, or 

Peine 
(2) Quiconque contrevient au 
paragraphe (1) commet : 

b) dans le cas du cannabis (marihuana), 
un acte criminel passible d’un 
emprisonnement maximal de quatorze 
ans, la durée de l’emprisonnement ne 
pouvant être inférieure : 

 
(v) à deux ans, si le nombre de plantes 
en cause est supérieur à 500, 
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Criminal Code, RSC 1985, c C-46 

Imposing of conditional sentence 
742.1 If a person is convicted of an 
offence and the court imposes a 
sentence of imprisonment of less than 
two years, the court may, for the 
purpose of supervising the offender’s 
behaviour in the community, order that 
the offender serve the sentence in the 
community, subject to the conditions 
imposed under section 742.3, if 

Octroi du sursis 
742.1 Le tribunal peut ordonner à toute 
personne qui a été déclarée coupable 
d’une infraction de purger sa peine 
dans la collectivité afin que sa conduite 
puisse être surveillée — sous réserve 
des conditions qui lui sont imposées en 
application de l’article 742.3 —, si elle 
a été condamnée à un emprisonnement 
de moins de deux ans et si les 
conditions suivantes sont réunies : 

(a) the court is satisfied that the service 
of the sentence in the community 
would not endanger the safety of the 
community and would be consistent 
with the fundamental purpose and 
principles of sentencing set out in 
sections 718 to 718.2; 

(b) the offence is not an offence 
punishable by a minimum term of 
imprisonment; 

(c) the offence is not an offence, 
prosecuted by way of indictment, for 
which the maximum term of 
imprisonment is 14 years or life; 

a) le tribunal est convaincu que la 
mesure ne met pas en danger la sécurité 
de la collectivité et est conforme à 
l’objectif essentiel et aux principes 
énoncés aux articles 718 à 718.2; 

 

b) aucune peine minimale 
d’emprisonnement n’est prévue pour 
l’infraction; 

c) il ne s’agit pas d’une infraction 
poursuivie par mise en accusation et 
passible d’une peine maximale 
d’emprisonnement de quatorze ans ou 
d’emprisonnement à perpétuité; 

(d) the offence is not a terrorism 
offence, or a criminal organization 
offence, prosecuted by way of 
indictment, for which the maximum 
term of imprisonment is 10 years or 
more; 

(e) the offence is not an offence, 
prosecuted by way of indictment, for 
which the maximum term of 
imprisonment is 10 years, that 

 

 

d) il ne s’agit pas d’une infraction de 
terrorisme ni d’une infraction 
d’organisation criminelle poursuivies 
par mise en accusation et passibles 
d’une peine maximale 
d’emprisonnement de dix ans ou plus; 

e) il ne s’agit pas d’une infraction 
poursuivie par mise en accusation et 
passible d’une peine maximale 
d’emprisonnement de dix ans, et, selon 
le cas : 
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(i) resulted in bodily harm, 
 

(ii) involved the import, export, 
trafficking or production of 
drugs, or 
 

(iii) involved the use of a 
weapon; and 

 

(f) the offence is not an offence, 
prosecuted by way of indictment, 
under any of the following provisions: 

 
(i) section 144 (prison breach), 

(ii) section 264 (criminal 
harassment), 

(iii) section 271 (sexual assault), 
 

(iv) section 279 (kidnapping), 

(v) section 279.02 (trafficking in 
persons — material benefit), 
 

(vi) section 281 (abduction of 
person under fourteen), 
 

(vii) section 333.1 (motor vehicle 
theft), 

(viii) paragraph 334(a) (theft 
over $5000), 

(ix) paragraph 348(1)(e) 
(breaking and entering a place 
other than a dwelling-house), 

 
(x) section 349 (being unlawfully 
in a dwelling-house), and 
 

(xi) section 435 (arson for 
fraudulent purpose). 

(i) dont la perpétration entraîne 
des lésions corporelles, 

(ii) qui met en cause 
l’importation, l’exportation, le 
trafic ou la production de 
drogues, 

(iii) qui met en cause l’usage 
d’une arme; 

 

f) il ne s’agit pas d’une infraction 
prévue à l’une ou l’autre des 
dispositions ci-après et poursuivie par 
mise en accusation : 

(i) l’article 144 (bris de prison), 

(ii) l’article 264 (harcèlement 
criminel), 

(iii) l’article 271 (agression 
sexuelle), 

(iv) l’article 279 (enlèvement), 

(v) l’article 279.02 (traite de 
personnes : tirer un avantage 
matériel), 

(vi) l’article 281 (enlèvement 
d’une personne âgée de moins de 
quatorze ans), 

(vii) l’article 333.1 (vol d’un 
véhicule à moteur), 

(viii) l’alinéa 334a) (vol de plus 
de 5 000 $), 

(ix) l’alinéa 348(1)e) 
(introduction par effraction dans 
un dessein criminel : endroit 
autre qu’une maison 
d’habitation), 

(x) l’article 349 (présence 
illégale dans une maison 
d’habitation), 

(xi) l’article 435 (incendie 
criminel : intention frauduleuse). 
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Interpretation Act, RSC 1985, c I-21 

Law always speaking 

10 The law shall be considered as 
always speaking, and where a matter 
or thing is expressed in the present 
tense, it shall be applied to the 
circumstances as they arise, so that 
effect may be given to the enactment 
according to its true spirit, intent and 
meaning. 

 

Principe général 

10 La règle de droit a vocation 
permanente; exprimée dans un texte au 
présent intemporel, elle s’applique à la 
situation du moment de façon que le 
texte produise ses effets selon son 
esprit, son sens et son objet. 
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