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PART I 

A. Overview 

1. The African Canadian Legal Clinic ("ACLC"), submits that the Federal Court of Appeal 

(FCA) erred (i) in interpreting section 36(1)(a) of the Immigration and Refugee Protection 

Act (IRPA)
1
 to include the twelve month conditional sentence imposed on the Appellant as 

a “term of imprisonment of more than six months”; and (ii) in holding that it was 

reasonable or procedurally fair for the officer to consider non-conviction records in 

determining inadmissibility on the ground of serious criminality.  

2. If the decision of the FCA is upheld, Blacks will suffer unjust criminal and immigration 

consequences due to the following factors.  First, more than half of the Black population 

in Canada are immigrants. As a result, a significant proportion holds only permanent 

resident status.  Second, Blacks are racially profiled and over-policed.  Consequently, they 

are disproportionately represented in police stop data and are more susceptible to non-

conviction records. Third, conditional sentences were legislated to promote objectives 

especially important to the African Canadian community: reduce over-incarceration and 

facilitate rehabilitation for offenders.  Interpreting conditional sentences under the IRPA 

as equivalent to jail sentences that trigger deportation defeats their purpose.  

B. Statement Of The Facts 

3. The ACLC adopts and relies upon the facts pleaded in the Appellant’s Memorandum of 

Argument. 

PART II – POSITION ON THE APPELLANT’S QUESTIONS 

4. The ACLC concurs that the appropriate standard of review on the two questions of 

statutory interpretation is correctness. 

5. The ACLC agrees that a conditional sentence, as set out in the Criminal Code
2
, should not 

be interpreted as a “term of imprisonment” under the IRPA and that the phrase 

“punishable by a maximum term of imprisonment of at least ten years” in s. 36(1)(a) 

should be interpreted in a manner consistent with the principles enshrined in ss. 7 and 

11(i) of the Charter. 

PART III – STATEMENT OF ARGUMENT 

                                                 
1 Immigration and Refugee Protection Act, S.C. 2001 c.27, s.36(1)(a) [IRPA] 
2 Criminal Code, R.S.C., 1985, c. C-46,  s.718.2 [Criminal Code] 
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A. Conditional Sentence is not a “term of imprisonment” 

6. On the question of the statutory interpretation of section 36(1)(a) of the IRPA, the ACLC 

adopts and relies upon the legal reasoning posited in the Appellant’s Memorandum of 

Argument. 

 The Disproportionate Impact on Persons of African Descent 

7. Conditional sentences were legislated to reduce over-incarceration
3
, an issue of particular 

importance to the Black community. Still, the overall incarceration rates for African 

Canadians continue to rise to unacceptable levels in part due to systemic reasons including 

amendments to the Criminal Code over the past decade to reduce the availability of 

conditional sentences.  Data from the Annual Report of the Correctional Investigator show 

that over the ten year period between 2005 and 2015, “the Black inmate population grew 

by 69%” and “the federal incarceration rate for Blacks is three times their representation 

rate in general society”.
4
    

8. The overrepresentation of Blacks in our inmate populations has reached epidemic 

proportions.  The Black community, more so than non-racialized Canadians, already faces 

high rates of poverty, unemployment and family breakdown. Over-incarceration serves to 

perpetuate this cycle of disadvantage. 

9. When available, conditional sentences still provide a necessary alternative for Black 

offenders who have engaged in less serious and non-violent criminal behaviour. These 

sentences effectively denounce the impugned conduct but do not remove the offender and 

their contributions from their families and communities, or suspend rehabilitation efforts. 

They are also useful in that they keep first time and less serious offenders from being 

enculturated into a life of crime through their exposure to what this Honourable Court has 

dubbed the “finishing school for criminals”.
5
  

10. Because conditional sentences involve onerous conditions in the community rather than 

actual jail terms, judges often increase the duration of conditional sentences beyond six 

months.
6
 The FCA decision failed to factor the impact of these critical features when 

determining whether they should be interpreted the same as jail sentences and thereby 

trigger deportation.  

                                                 
3 MacKay, Robin, Conditional Sentences (Ottawa: Library of Parliament, 2005) 
4 Office of the Correctional Investigator, Annual Report 2014-2015 (Ottawa: OCI 25 June 2015) at page 2 
5 R v Proulx 2000 SCC 5 at para 16.  The current government has agreed to consider restoring wider availability of conditional sentences.  

[Appellant’s Book of Authorities Vol. II, Tab 64.]  

6 Ibid at para 102. 
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11. Similarly, the deportation of Black noncitizens who are convicted of less serious criminal 

offences also serves to perpetuate the position of disadvantage faced by this community.  

For most, the prospect of deportation to their country of birth is even more frightening 

than a term of imprisonment.  Like the Appellant, many Black permanent residents have 

spent the majority of their lives in Canada and have established deep roots in this country.  

The financial and emotional well-being of their families requires them to remain in 

Canada.  Many have not returned since their emigration and so upon repatriation they 

languish in unfamiliar surroundings alienated from their families and support networks.
7
   

 Undermining the fair administration of criminal justice 

12. The decision of the FCA, if upheld, will effectively eliminate the use of conditional 

sentences for eligible Black offenders that are permanent residents.  These offenders will 

be forced to seek sentences of incarceration (of less than six months) in order to avoid 

deportation.  This undermines the fair administration of criminal justice.   

13. Sentencing courts must consider the enumerated principles in section 718.2 when 

determining an appropriate sentence. Specifically, section 718.2(d) states that “an 

offender should not be deprived of liberty, if less restrictive sanctions may be appropriate 

in the circumstances”.
8
   

14. Further, s. 718.2(e) requires that “all available sanctions other than imprisonment that are 

reasonable in the circumstances should be considered for all offenders, with particular 

attention to the circumstances of aboriginal offenders”.
9
   

15. The net effect of the FCA ruling is to flip these core principles on their head by forcing 

Black offenders to seek incarceration over a longer conditional sentence in order to avoid 

deportation.  

B. The Use Of Non-Conviction Records Was Not Reasonable Or Procedurally Fair  

16. Non-conviction records are an unreliable and dangerous basis to ground a finding of 

serious criminality. They largely consist of subjective officer accounts of their interactions 

with members of the public.  They are untested and unproven allegations to which no 

measure of reliability should attach.  Non-conviction records include, inter alia, police 

street checks, community contact cards, occurrence reports, mental health apprehensions, 

withdrawn charges and acquittals.   

                                                 
7 Wortley, Scot.  “The Immigration-Crime Connection: Competing Theoretical Perspectives” (2009) 10 IJMI.  

8 Supra, note 2 
9 Ibid.  
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17. Notwithstanding their questionable content, when they appear on a detailed record check, 

non-conviction records often thwart/complicate travel to the United States, threaten 

employment, admission into professional organizations and educational or volunteer 

opportunities.   

18. If the use of non-conviction records is permitted in immigration decision-making, Blacks 

will be disproportionately impacted owing to their overrepresentation in all stages of the 

criminal justice system.   

 Social and Legal Context Within Which These Records Are Created 

19. In 2016 it is not controversial in the legal and academic spheres to assert that Blacks are 

routinely and systematically subjected to racial profiling by police.
10

 

20. Multiple studies examining the decried practice of carding or street checking have yielded 

damning statistics about the frequency of police interactions with members of the Black 

community.  The data has shown that Blacks in jurisdictions across the country are on 

average three times more likely to be carded than Whites.
11 

  

21. Likewise, traffic stop data has consistently shown that Blacks are disproportionately 

stopped by police, despite that they are actually charged with violations at a similar rate to 

Whites.
12

  According to a recent Ottawa study, young Black male drivers (aged 16-24) 

were stopped 8.3 times more than their proportion in the driving population of Ottawa.
13

  

22. The disadvantage of Blacks is perpetuated and reinforced by virulent and pervasive anti-

Black stereotypes. The stereotype of the Black male as being predisposed to criminality 

and violence are some of the most prevalent in Canadian society. These underpin systemic 

discrimination against Blacks throughout the criminal justice system.  

23. It is within this context that non-conviction records are created. 

24. For every police interaction a record is created.  These records are stored in police 

databases despite the fact that most interactions do not result in criminal convictions or 

even charges.  It is additionally troubling that there is no process by which these records 

                                                 
10 Wortley, Scot and Tanner. Julian, “Data, denials and confusions:  The racial profiling debate in Toronto” (2003) CJCCJ 45(3); Tanovich, 

David M., The Colour of Justice (Toronto:  Irwin Law, 2006); Wortley, Scot and Owusu-Bempah, Akwasi, “The Usual Suspects:  Police stop and 

search practices in Canada”  (2011) PS 21; Nassiah v. The Regional Municipality of Peel Services Board, 2007 HRTO 14 (CanLII) at paras 113-
114, 116-120. 

11 Rankin, Jim “As criticism piles up, so do the police cards” Toronto Star, 27 September 2013; Grewal, San “Blacks three times more likely to 

be carded by Peel police than whites”.  Toronto Star, 24 September 2015.  
12 Closs, William J and McKenna, Paul F. “Profiling Problem in Canadian Police Leadership: the Kingston Police data collection project” (2006) 

49(2) CPA; 

13 Foster, Lorne et al, Race Data and Traffic Stops in Ottawa, 2013-2015:  A Report on Ottawa and the Police Districts (2016) 
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are reviewed for accuracy nor are the authors examined to assess credibility and 

reliability.   

25. The overrepresentation of Blacks in the criminal justice system has been specifically 

acknowledged by this Honourable Court. Likewise, the pervasiveness of anti-Black 

stereotyping and the identification of Blacks as the primary targets of racism in the 

criminal justice system have also been judicially recognized.
14

  

26. Justice Binnie recognized in Grant that visible minorities are at particular risk of low 

visibility and unjustified police interventions in their lives.
15 

 The injustice caused by 

these unfair intrusions are exacerbated when they are subjectively documented in police 

databases and then used against them for any purpose, particularly in immigration 

proceedings where there is so much at stake. 

27. Moreover, it is submitted that where the jeopardy is so high the decision-maker must be 

governed by a higher standard of proof.
16

  The bald reliance on non-conviction records in 

immigration decision-making violates the presumption of innocence.
17

 

28. It is submitted that this Honourable Court should find it unacceptable that the Minister’s 

use of non-conviction records relied uncritically on the policing and enforcement practices 

of the criminal justice system and failed to consider the systemic anti-Black racism that 

traverses that system.   

PART IV - COSTS 

29. The Intervener does not seek costs and asks that no costs be awarded against the ACLC. 

 

PART V – REQUEST FOR ORAL SUBMISSIONS 

30. The ACLC requests permission to present oral argument and fifteen (15) minutes of time.  

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

DATED at TORONTO, this         day of November, 2016. 

 

____________________________ 

Dena Smith  

Faisal Mirza 

Counsel for the Intervener, the African Canadian Legal Clinic 

                                                 
14 R. v. Golden, 2001 SCC 83 at para. 83; R. v. Parks, (1993), 84 C.C.C. (3d) 353 at 369-372; R. v. Grant, 2009 SCC 32 at paras 44, 154-155 and 
169; R. v. Wilson (1996), 107 C.C.C. (3d) 87 (Ont. C.A.) at 92 

15 R. v. Grant, 2009 SCC at paras 44, 154-155 and 169 
16 R. v. Gardiner, [1982] 2 SCR 368, 1982 Canlii 30 (SCC) at p. 414. 
17 Canadian Civil Liberties Association, Presumption of Guilt?  The Disclosure of Non-Conviction Records in Police Background Checks (2012) 
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PART VII – STATUTORY PROVISIONS 

Immigration and Refugee Protection Act, S.C. 2001 c.27 s.36(1)(a) 

 

Criminal Code, R.S.C., 1985, c. C-46 s.718.2 

 

 

Immigration and Refugee Protection Act, S.C. 2001 c.27 at s.36(1)(a) 

 

Serious criminality 

36 (1) A permanent resident or a foreign national is inadmissible on grounds of serious 

criminality for 

(a) having been convicted in Canada of an offence under an Act of Parliament 

punishable by a maximum term of imprisonment of at least 10 years, or of an 

offence under an Act of Parliament for which a term of imprisonment of more than 

six months has been imposed; 

(b) having been convicted of an offence outside Canada that, if committed in 

Canada, would constitute an offence under an Act of Parliament punishable by a 

maximum term of imprisonment of at least 10 years; or 

(c) committing an act outside Canada that is an offence in the place where it was 

committed and that, if committed in Canada, would constitute an offence under an 

Act of Parliament punishable by a maximum term of imprisonment of at least 10 

years. 

Marginal note:Criminality 

(2) A foreign national is inadmissible on grounds of criminality for 

(a) having been convicted in Canada of an offence under an Act of Parliament 

punishable by way of indictment, or of two offences under any Act of Parliament 

not arising out of a single occurrence; 

(b) having been convicted outside Canada of an offence that, if committed in 

Canada, would constitute an indictable offence under an Act of Parliament, or of 

two offences not arising out of a single occurrence that, if committed in Canada, 

would constitute offences under an Act of Parliament; 

(c) committing an act outside Canada that is an offence in the place where it was 

committed and that, if committed in Canada, would constitute an indictable 

offence under an Act of Parliament; or 

(d) committing, on entering Canada, an offence under an Act of Parliament 

prescribed by regulations. 

Marginal note:Application 

(3) The following provisions govern subsections (1) and (2): 

(a) an offence that may be prosecuted either summarily or by way of indictment is 

deemed to be an indictable offence, even if it has been prosecuted summarily; 

(b) inadmissibility under subsections (1) and (2) may not be based on a conviction 

in respect of which a record suspension has been ordered and has not been revoked 

or ceased to have effect under the Criminal Records Act, or in respect of which 

there has been a final determination of an acquittal; 

(c) the matters referred to in paragraphs (1)(b) and (c) and (2)(b) and (c) do not 

constitute inadmissibility in respect of a permanent resident or foreign national 

http://laws-lois.justice.gc.ca/eng/acts/C-47
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who, after the prescribed period, satisfies the Minister that they have been 

rehabilitated or who is a member of a prescribed class that is deemed to have been 

rehabilitated; 

(d) a determination of whether a permanent resident has committed an act 

described in paragraph (1)(c) must be based on a balance of probabilities; and 

(e) inadmissibility under subsections (1) and (2) may not be based on an offence 

(i) designated as a contravention under the Contraventions Act, 

(ii) for which the permanent resident or foreign national is found guilty 

under the Young Offenders Act, chapter Y-1 of the Revised Statutes of 

Canada, 1985, or 

(iii) for which the permanent resident or foreign national received a youth 

sentence under the Youth Criminal Justice Act. 

2001, c. 27, s. 36; 2008, c. 3, s. 3; 2010, c. 8, s. 7; 2012, c. 1, s. 149. 

  

Grande criminalité 

36 (1) Emportent interdiction de territoire pour grande criminalité les faits suivants : 

a) être déclaré coupable au Canada d’une infraction à une loi fédérale punissable 

d’un emprisonnement maximal d’au moins dix ans ou d’une infraction à une loi 

fédérale pour laquelle un emprisonnement de plus de six mois est infligé; 

b) être déclaré coupable, à l’extérieur du Canada, d’une infraction qui, commise au 

Canada, constituerait une infraction à une loi fédérale punissable d’un 

emprisonnement maximal d’au moins dix ans; 

c) commettre, à l’extérieur du Canada, une infraction qui, commise au Canada, 

constituerait une infraction à une loi fédérale punissable d’un emprisonnement 

maximal d’au moins dix ans. 

Note marginale :Criminalité 

(2) Emportent, sauf pour le résident permanent, interdiction de territoire pour criminalité les faits 

suivants : 

a) être déclaré coupable au Canada d’une infraction à une loi fédérale punissable 

par mise en accusation ou de deux infractions à toute loi fédérale qui ne découlent 

pas des mêmes faits; 

b) être déclaré coupable, à l’extérieur du Canada, d’une infraction qui, commise au 

Canada, constituerait une infraction à une loi fédérale punissable par mise en 

accusation ou de deux infractions qui ne découlent pas des mêmes faits et qui, 

commises au Canada, constitueraient des infractions à des lois fédérales; 

c) commettre, à l’extérieur du Canada, une infraction qui, commise au Canada, 

constituerait une infraction à une loi fédérale punissable par mise en accusation; 

d) commettre, à son entrée au Canada, une infraction qui constitue une infraction à 

une loi fédérale précisée par règlement. 

Note marginale :Application 

(3) Les dispositions suivantes régissent l’application des paragraphes (1) et (2) : 

a) l’infraction punissable par mise en accusation ou par procédure sommaire est 

assimilée à l’infraction punissable par mise en accusation, indépendamment du 

mode de poursuite effectivement retenu; 

b) la déclaration de culpabilité n’emporte pas interdiction de territoire en cas de 

verdict d’acquittement rendu en dernier ressort ou en cas de suspension du casier 

— sauf cas de révocation ou de nullité — au titre de la Loi sur le casier judiciaire; 

http://laws-lois.justice.gc.ca/eng/acts/C-38.7
http://laws-lois.justice.gc.ca/eng/acts/Y-1
http://laws-lois.justice.gc.ca/eng/acts/Y-1.5
http://laws-lois.justice.gc.ca/fra/lois/C-47
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c) les faits visés aux alinéas (1)b) ou c) et (2)b) ou c) n’emportent pas interdiction 

de territoire pour le résident permanent ou l’étranger qui, à l’expiration du délai 

réglementaire, convainc le ministre de sa réadaptation ou qui appartient à une 

catégorie réglementaire de personnes présumées réadaptées; 

d) la preuve du fait visé à l’alinéa (1)c) est, s’agissant du résident permanent, 

fondée sur la prépondérance des probabilités; 

e) l’interdiction de territoire ne peut être fondée sur les infractions suivantes : 

(i) celles qui sont qualifiées de contraventions en vertu de la Loi sur les 

contraventions, 

(ii) celles dont le résident permanent ou l’étranger est déclaré coupable 

sous le régime de la Loi sur les jeunes contrevenants, chapitre Y-1 des Lois 

révisées du Canada (1985), 

(iii) celles pour lesquelles le résident permanent ou l’étranger a reçu une 

peine spécifique en vertu de la Loi sur le système de justice pénale pour les 

adolescents. 

2001, ch. 27, art. 36; 2008, ch. 3, art. 3; 2010, ch. 8, art. 7; 2012, ch. 1, art. 149. 

 

Criminal Code, R.S.C., 1985, c. C-46 s.718.2 

 

Other sentencing principles 

718.2 A court that imposes a sentence shall also take into consideration the following principles: 

(a) a sentence should be increased or reduced to account for any relevant aggravating or 

mitigating circumstances relating to the offence or the offender, and, without limiting the 

generality of the foregoing, 

(i) evidence that the offence was motivated by bias, prejudice or hate based on race, 

national or ethnic origin, language, colour, religion, sex, age, mental or physical 

disability, sexual orientation, or any other similar factor, 

(ii) evidence that the offender, in committing the offence, abused the offender’s spouse 

or common-law partner, 

(ii.1) evidence that the offender, in committing the offence, abused a person under the 

age of eighteen years, 

(iii) evidence that the offender, in committing the offence, abused a position of trust or 

authority in relation to the victim, 

(iii.1) evidence that the offence had a significant impact on the victim, considering 

their age and other personal circumstances, including their health and financial 

situation, 

(iv) evidence that the offence was committed for the benefit of, at the direction of or in 

association with a criminal organization, 

(v) evidence that the offence was a terrorism offence, or 

(vi) evidence that the offence was committed while the offender was subject to a 

conditional sentence order made under section 742.1 or released on parole, statutory 

release or unescorted temporary absence under the Corrections and Conditional 

Release Act 

shall be deemed to be aggravating circumstances; 

(b) a sentence should be similar to sentences imposed on similar offenders for similar 

offences committed in similar circumstances; 

(c) where consecutive sentences are imposed, the combined sentence should not be unduly 

http://laws-lois.justice.gc.ca/fra/lois/C-38.7
http://laws-lois.justice.gc.ca/fra/lois/C-38.7
http://laws-lois.justice.gc.ca/fra/lois/Y-1
http://laws-lois.justice.gc.ca/fra/lois/Y-1.5
http://laws-lois.justice.gc.ca/fra/lois/Y-1.5
http://laws-lois.justice.gc.ca/eng/acts/C-44.6
http://laws-lois.justice.gc.ca/eng/acts/C-44.6
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long or harsh; 

(d) an offender should not be deprived of liberty, if less restrictive sanctions may be 

appropriate in the circumstances; and 

(e) all available sanctions, other than imprisonment, that are reasonable in the circumstances 

and consistent with the harm done to victims or to the community should be considered for all 

offenders, with particular attention to the circumstances of Aboriginal offenders. 

1995, c. 22, s. 6;1997, c. 23, s. 17; 2000, c. 12, s. 95;2001, c. 32, s. 44(F), c. 41, s. 20;2005, c. 

32, s. 25; 2012, c. 29, s. 2; 2015, c. 13, s. 24, c. 23, s. 16. 

Principes de détermination de la peine 

718.2 Le tribunal détermine la peine à infliger compte tenu également des principes suivants : 

a) la peine devrait être adaptée aux circonstances aggravantes ou atténuantes liées à la 

perpétration de l’infraction ou à la situation du délinquant; sont notamment considérées 

comme des circonstances aggravantes des éléments de preuve établissant : 

(i) que l’infraction est motivée par des préjugés ou de la haine fondés sur des facteurs 

tels que la race, l’origine nationale ou ethnique, la langue, la couleur, la religion, le 

sexe, l’âge, la déficience mentale ou physique ou l’orientation sexuelle, 

(ii) que l’infraction perpétrée par le délinquant constitue un mauvais traitement de son 

époux ou conjoint de fait, 

(ii.1) que l’infraction perpétrée par le délinquant constitue un mauvais traitement à 

l’égard d’une personne âgée de moins de dix-huit ans, 

(iii) que l’infraction perpétrée par le délinquant constitue un abus de la confiance de la 

victime ou un abus d’autorité à son égard, 

(iii.1) que l’infraction a eu un effet important sur la victime en raison de son âge et de 

tout autre élément de sa situation personnelle, notamment sa santé et sa situation 

financière, 

(iv) que l’infraction a été commise au profit ou sous la direction d’une organisation 

criminelle, ou en association avec elle, 

(v) que l’infraction perpétrée par le délinquant est une infraction de terrorisme, 

(vi) que l’infraction a été perpétrée alors que le délinquant faisait l’objet d’une 

ordonnance de sursis rendue au titre de l’article 742.1 ou qu’il bénéficiait d’une 

libération conditionnelle ou d’office ou d’une permission de sortir sans escorte en 

vertu de la Loi sur le système correctionnel et la mise en liberté sous condition; 

b) l’harmonisation des peines, c’est-à-dire l’infliction de peines semblables à celles infligées à 

des délinquants pour des infractions semblables commises dans des circonstances semblables; 

c) l’obligation d’éviter l’excès de nature ou de durée dans l’infliction de peines consécutives; 

d) l’obligation, avant d’envisager la privation de liberté, d’examiner la possibilité de 

sanctions moins contraignantes lorsque les circonstances le justifient; 

e) l’examen, plus particulièrement en ce qui concerne les délinquants autochtones, de toutes 

les sanctions substitutives qui sont raisonnables dans les circonstances et qui tiennent compte 

du tort causé aux victimes ou à la collectivité. 

1995, ch. 22, art. 6;1997, ch. 23, art. 17; 2000, ch. 12, art. 95; 2001, ch. 32, art. 44(F), ch. 41, 

art. 20; 2005, ch. 32, art. 25; 2012, ch. 29, art. 2; 2015, ch. 13, art. 24, ch. 23, art. 16. 

 

http://laws-lois.justice.gc.ca/fra/lois/C-44.6

