
Court File No.: 36784 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM A JUDGMENT OF THE FEDERAL COURT OF APPEAL) 

BETWEEN: 

THANH TAM TRAN 
Appellant 

(Respondent) 
- and - 

MINISTER OF PUBLIC SAFETY AND EMERGENCY PREPAREDNESS 
Respondent 
(Appellant) 

- and — 

CANADIAN ASSOCIATION OF REFUGEE LAWYERS, BRITISH COLUMBIA 
CIVIL LIBERTIES ASSOCIATION, ATTORNEY GENERAL OF BRITISH 

COLUMBIA, AFRICAN CANADIAN LEGAL CLINIC 
Interveners 

FACTUM OF THE INTERVENER, 
CANADIAN ASSOCIATION OF REFUGEE LAWYERS 

[Pursuant to Rule 42 of the Rules of the Supreme Court of Canada] 

JOHN NORRIS 
Barrister 
Simcoe Chambers 
100-116 Simcoe Street 
Toronto, ON M5H 4E2 

Tel: 416-596-2960 
Fax: 416-596-2598 
Email: john.norris@simcoechambers.com  

AUDREY MACKLIN 
University of Toronto 
78 Queen's Park 
Toronto, ON M5S 2C5 

Tel: 416-978-0092 
Fax: 416-978-8894 
Email: Audrey.macklin@utoronto.ca  

Counsel for the Canadian Association of 
Refugee Lawyers 

JEAN LASH 
South Ottawa Community Legal Services 
1355 Bank Street 
Suite 406 
Ottawa, ON K1S 0X2 

Tel: 613-733-0140 
Fax: 613-733-0401 
Email: lashj  @lao.on.ca  

Ottawa Agent for the Canadian Association of 
Refugee Lawyers 



ORIGINAL TO: THE REGISTRAR 

COPIES TO: PETER EDELMANN, ARIS 
DAGHIGHIAN 
ERIN ROTH, GARTH BARRIERE 
Barristers and Solicitors 
Edelmann & Company Law Corporation 

905 — 207 West Hastings Street 
Vancouver, BC V6B 1H7 

Tel: (604) 646-4684 
Fax: (604) 648-8043 

Counsel for the Appellant  

MICHAEL BOSSIN 
Barrister and Solicitor 
Community Legal Services Ottawa 
Centre 

422-1 Nicholas St. 
Ottawa, Ontario K1N 7B7 

Tel: (613) 241-7008 Ext: 224 
Fax: 613-241-8680 

Ottawa Agent for the Appellant 

AND TO: FRAKOIS JOYAL 
Department of Justice Canada 
Guy-Favreau Complex, East Tower 
200 Rene-Levesque Blvd West, 12th  Fl. 
Montreal, QC H2Z 1X4 

Tel: (514) 283-5880 
Fax: (514) 496-7876 

Counsel for the Respondent 

KATHRYN HUCAL 
Department of Justice Canada 
Exchange Tower 
130 King Street West Suite 3400 
Toronto, Ontario M5X 1K6 T 

Per ROBERT J. FRATER 
William F. Pentney 
Deputy Attorney General of 
Canada 

Civil Litigation Branch, East Tower 
234 Wellington Street 
Ottawa ON, K1A OH8 

Tel: (613) 957-4763 
Fax: (613) 954-1920 

Ottawa Agent for the Respondent 

Tel: (416) 954-0625 
Fax: 416-952-4518 

Counsel for the Respondent 



AND TO: LORNE WALDMAN 
Waldman & Associates 
281 Eglinton Avenue East 
Toronto, ON M4P 1L3 

MARIE-FRANCE MAJOR 
Supreme Advocacy LLP 
Barristers and Solicitors 
340 Gilmour Street, Suite 100 
Ottawa, ON K2P OR3 

Tel: 416-482-6501 
Fax: 416-489-9618 
Email: lorne@waldmanlaw.ca  

Counsel for the Intervener, British 
Columbia Civil Liberties Association  

Tel: 613-695-8855 ext. 102 
Fax: 613-695-8580 
Email: mjmajor@supremeadvocacy.ca  

Ottawa Agent for the Intervener, 
British Columbia Civil Liberties 
Association 

AND TO: 

AND TO: 

CHRISTINA DRAKE 
Attorney General of British Columbia 
1001 Dougal Street 
6th  Floor 
Vancouver, BC V8V 1X4 

Tel: 250-356-6944 
Fax: 250-356-9154 
Email: Christina.drake@gov.bc.ca  

Counsel for the Intervener, Attorney 
General of British Columbia 

DENA SMITH 
FAIZAL MIRZA 
African Canadian Legal Clinic 
250 Dundas Street West 
Suite 402 
Toronto, ON M5T 2Z5 

NADIA EFFENDI 
Borden Ladner Gervais LLP 
100 Queen Street 
World Exchange Plaza, Suite 1300 
Ottawa, ON 1(113  1J9 

Tel: 613-237-5160 
Fax: 613-230-8842 
Email: neffendi@blg.com  

Ottawa Agent for the Intervener, 
Attorney General of British 
Columbia 

Tel: 416-214-4747 
Fax: 416-214-4748 
Email• smithd@lao.on.ca  

Counsel for the Intervener, African 
Canadian Legal Clinic 



TABLE OF CONTENTS 

PAGE 

PART I — Overview 1 

PART II — Questions in Issue 1 

Part III — Argument 1 

A) The Implications of a Finding of Inadmissibility Due to 1 
Serious Criminality 

B) The Meaning of the Phrase "Convicted of an Offence Punishable By" 3 

C) The Standard of Review 6 

a. The issues in this case are of central importance to the legal 7 
system as a whole 

b. The issues fall outside the expertise of the CBSA officer 8 

c. If the proper standard is reasonableness, how should it be applied? 10 

PART IV — Costs 10 

PART V — Order Sought 10 

PART VI — Table of Authorities 11 

PART VII — Legislation 13 

i 



-1- 

FACTUM OF THE CANADIAN ASSOCIATION OF REFUGEE LAWYERS 

PART I — OVERVIEW 

1. This appeal concerns the test for inadmissibility due to serious criminality for 

having been convicted in Canada of an offence under an Act of Parliament punishable by 

a maximum term of imprisonment of at least 10 years as set out in s. 36(1)(a) of the 

Immigration and Refugee Protection Act ("IRPA").1  CARL submits that this test should 

be applied with reference to the maximum sentence that could have been imposed on the 

individual in question and not the maximum sentence at the time inadmissibility is being 

determined CARL also submits that the formulation of this test is a question of statutory 

interpretation that should be reviewed on a correctness standard. 

2. CARL takes no position on the facts as summarized by the parties. 

PART II — QUESTIONS IN ISSUE  

3. CARL limits its submissions to two issues: (1) the interpretation of the test for 

inadmissibility due to serious criminality in s. 36(1)(a) of the IRPA; and (2) the standard of 

review on judicial review of questions of statutory interpretation. 

PART III — ARGUMENT  

A) The Implications of a Finding of Inadmissibility Due to Serious Criminality 

4. Section 36(1) of the IRPA specifies several grounds upon which a permanent 

resident or a foreign national will be rendered inadmissible to Canada for "serious 

criminality." Section 36(1)(a) is the provision in issue here: 

36 (1) A permanent resident or a foreign national is inadmissible on grounds of 
serious criminality for 

(a) having been convicted in Canada of an offence under an Act of 
Parliament punishable by a maximum term of imprisonment of at least 10 
years, or of an offence under an Act of Parliament for which a term of 
imprisonment of more than six months has been imposed [. . .1. 2  

1  SC 2001, c 27. 
2  CARL limits its submissions to the first aspect of the test for inadmissibility under s. 36(1)(a). 
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The same phrase — "punishable by a maximum term of imprisonment [under Canadian law] 

of at least 10 years" — is applied to offences for which an individual has been convicted 

outside Canada (s. 36(1)(b)) and to acts committed outside Canada (s. 36(1)(c)). Neither 

of these other routes to inadmissibility is directly in issue here, although presumably the 

same meaning ought to be given to the phrase throughout. 

5. A finding of inadmissibility has important consequences for any non-citizen in 

Canada since it is the basis for a removal order. Refugee claimants and refugees (the latter 

of whom are referred to as 'Protected Persons' under the IRPA) face additional serious 

consequences. The interpretation of s. 36(1)(a) adopted in the case at bar will have wide 

ramifications throughout the IRPA. 

6. Under s. 101(1)(f) of the IRPA, a claim for refugee protection is ineligible to be 

referred to the Refugee Protection Division if the claimant has been determined to be 

inadmissible on, inter alia, grounds of serious criminality where: 

a. in the case of inadmissibility by reason of a conviction in Canada, the conviction 
is for an offence under an Act of Parliament punishable by a maximum term of 
imprisonment of at least 10 years; or 

b. in the case of inadmissibility by reason of a conviction outside Canada, the 
conviction is for an offence that, if committed in Canada, would constitute an 
offence under an Act of Parliament punishable by a maximum term of 
imprisonment of at least 10 years. 

7. Instead, such claimants are only eligible to submit a Pre-Removal Risk Assessment 

("PRRA") application. Under s. 112(3)(b) of the IRPA, however, refugee protection may 

not be conferred on a PRRA applicant who is determined to be inadmissible on grounds of 

serious criminality 

with respect to a conviction in Canada of an offence under an Act of Parliament 
punishable by a maximum term of imprisonment of at least 10 years or with respect 
to a conviction outside Canada for an offence that, if committed in Canada, would 
constitute an offence under an Act of Parliament punishable by a maximum term 
of imprisonment of at least 10 years. 

8. Even if successful in their PRRA application, applicants who are inadmissible for 

serious criminality in the circumstances described above only receive a stay of removal. 

They are not eligible to apply for permanent residence as Protected Persons and they cannot 

sponsor their overseas family members to join them in Canada. 
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9. As well, s. 115(2)(a) of the IRPA strips the protection of non-refoulement from 

Protected Persons who are inadmissible on grounds of serious criminality and who 

constitute, in the opinion of the Minister, a danger to the public in Canada. If found to be 

described by this provision, individuals may be removed to countries where they have 

previously been found to face a serious possibility of persecution and/or a substantial risk 

of torture, risk to life or a risk of cruel and unusual treatment. 

B) The Meaning of the Phrase "Convicted of an Offence Punishable By" 

10. As set out above, a key element of the test for serious criminality is the maximum 

sentence for the offence of which the individual was convicted in Canada. In the case of 

the Appellant, this was the offence of production of marijuana contrary to s. 7(1) of the 

Controlled Drugs and Substances Act ("CDSA")3  . 

11. It is submitted that there is a genuine ambiguity in the test for serious criminality 

under s. 36(1)(a) and the related provisions of the IRPA identified above. Does it refer to 

the maximum sentence at the time the offence was committed? At the time of conviction? 

At the time of sentencing? Or at the time inadmissibility is being determined? As the case 

at bar demonstrates, these different interpretations do not necessarily yield the same answer 

to the question of whether the person is inadmissible or not because Parliament changes 

maximum sentences from time to time. To resolve this indeterminacy, one must resort to 

the principles of statutory interpretation, including asking which expression of the test is 

more consistent with the rule of law and Charter values.4  

12. The Appellant committed the offence in March 2011. At that time, the maximum 

available sentence was imprisonment for seven years. As a result of amendments to s. 7(1) 

of the CDSA effective October 23, 2012, the maximum sentence for this offence was 

increased to imprisonment for 14 years. Although the Appellant was convicted and 

sentenced after this amendment came into force, as a result of the protection of s. 11(i) of 

the Charter, the maximum sentence he faced was the maximum sentence at the time of the 

commission of the offence — namely, seven years. 

3  S.C. 1996, c. 19. 
4  See, among other cases, Bell Express Vu v Rex, 2002 SCC 42, [2002] 2 S.C.R. 449 at para 28; R v 
Tse, 2012 SCC 16, [2012] 1 S.C.R. 531 at para 20; and R v Clarke, 2014 SCC 28, [2014] 1 S.C.R. 
612 at paras 12-15. 
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13. While four possible tests were noted above, given the protections of s. 11(i) of the 

Charter, the real choice in interpreting s. 36(1)(a) is between the maximum sentence that 

could have been imposed on the Appellant at the time of sentencing and the maximum 

sentence at the time inadmissibility is being determined It is submitted that adopting the 

latter reference point (as the Federal Court of Appeal did) gives changes in the criminal 

law retrospective effect. On this test, the 2012 amendment to the CDSA changes the legal 

consequences of the Appellant's earlier conduct: the new maximum sentence renders him 

inadmissible whereas prior to the change he was not. This is the very definition of the 

retrospective application of a law.5  

14. In R v KR.J., Karakatsanis J. stated: "People's conduct and the legal consequences 

that flow from it should be judged on the basis of the law in force at the time. This is a 

basic tenet of our legal system." 6  This tenet is entrenched in rights guaranteed by the 

Charter. It also informs Charter values and other principles of statutory interpretation. 

15. As was explained in K.R.J., the constitutional aversion to the retrospective 

application of criminal law "is in part motivated by the desire to safeguard the rule of law."7  

As Lord Diplock once observed, "acceptance of the rule of law as a constitutional principle 

requires that a citizen before committing himself to any course of action, should be able to 

know in advance what are the legal consequences that will flow from it".8  And as this Court 

also noted in K.R.J., retrospective laws also implicate fairness. A key consideration is 

whether an individual's settled expectations are thwarted by retrospective legislative 

action.9  Similarly, it is presumed that the legislature does not intend legislation to "change 

5  Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed. (LexisNexis Canada: 2014), at 
p.785. 
6  R v K.R.J., 2016 SCC 31 at para 1. 
7  Ibid., at para. 23. 
8  Black-Clawson International Ltd v Papierwerke Waldhof-Aschaffenburg A.G., [1975] A.C. 591 
(H.L.), at p. 638 (quoted with approval in K.R.J., supra, at para. 23). See also Sullivan, op cit., at 
p. 753. 
9  In Whaling v Canada (Attorney General), 2014 SCC 20, [2014] 1 S.C.R. 392, this Court found 
that thwarting settled expectations concerning liberty through a retrospective application of changes 
to access to early parole infringed s. 11(h) of the Charter. 
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the legal character or consequences of actions that occurred before its enactment."10  This 

presumption aims to protect a party's reliance on the law as it was at the time of acting.11  

16. It is submitted that all of these values are undermined if an increase in the maximum 

sentence for an offence is permitted to determine the legal consequences of conduct that 

occurred before the change was made. Between the time of the Appellant's offence and the 

time inadmissibility was being determined, it was the criminal law that changed, not 

immigration law. The immigration law test for inadmissibility simply piggybacks on the 

sentences set by the criminal law. The Federal Court of Appeal's test leaves individuals in 

the Appellant's position in a permanent state of uncertainty as to their status since that 

status could change anytime Parliament chooses, as a matter of criminal law, to increase 

the maximum sentence. As this Court noted in R v Dineley, "[b]ecause of the need for 

certainty as to the legal consequences that attach to past facts and conduct, courts have long 

recognized that the cases in which legislation has retrospective effect must be 

exceptional."12  There is nothing exceptional about 2012 amendment to s. 7(a) the CDSA 

and nothing in its wording to rebut the presumption against its retrospective application. 

Nor is there anything in the wording of s.36(1) of the IRPA to suggest that it is intended to 

be a vehicle for the retrospective application of criminal law. 13 
 

17. On the other hand, the maximum sentence that could be imposed at sentencing is 

fixed and easily determined Making it the point of reference for s. 36(1)(a) preserves and 

promotes fairness and respect for the rule of law. Anyone in the Appellant's position would 

be capable of knowing, before committing him or herself to a course of action, what legal 

consequences flow from it, including consequences under the IRPA. Once convicted and 

sentenced, those consequences would be fixed for all time. Individuals like the Appellant 

will not be left wondering whether, sometime in the future, a change in the criminal law 

might suddenly render him or her inadmissible because of their past conduct. 

10  R v Dineley, 2012 SCC 58, [2012] 3 S.C.R. 272, at para 35 (per Cromwell J. dissenting, but not 
on this point). 
11  Ibid at para 46. 
12  Ibid at para 10 (per Deschamps J.). 
13  Contrast this legislation, for example, with that considered in R v Clarke, supra, at paras 10-11. 



-6- 

18. The Federal Court of Appeal approached this issue using a reasonableness standard 

of review. The appropriate standard of review is addressed below, where it is submitted 

that a correctness standard should apply. But even on a reasonableness standard, it is 

submitted that the test adopted by the Federal Court of Appeal cannot withstand scrutiny. 

The ordinary rules of statutory interpretation yield a single reasonable interpretation and 

no degree of deference can justify the acceptance of any other interpretation.
14 

 

C) The Standard of Review 

19. In Dunsmuir v New Brunswick, this Court affirmed that deference toward 

administrative decision-makers is not warranted where the issue concerns "a question of 

law that is both of central importance to the legal system and outside the specialized 

expertise of the adjudicator." 15  Several lower courts have applied a correctness standard of 

review on this basis. 16  Apart from Mouvement laique quebecois v Saguenay (City)," 

where the issue identified by the Court was linked to the constitutional protection of 

freedom of religion and conscience, this Court has never applied the exception post-

Dunsmuir. Lower courts and litigants would benefit from more guidance from this Court 

on the criteria for determining when the "question of central importance" exception to 

deference arises. 

20. It is submitted that the rationale animating this exception was well expressed 

decades ago by Peter Hogg: 

The very qualities which make the Agency well-suited to determine questions 
within its area of specialization may lead it to overlook or underestimate general 
values which are fundamental to the legal order as a whole. The generalist Court is 

14  McLean v British Columbia (Securities Commission), 2013 SCC 67, [2013] 3 S.C.R. 895 at para 
38. On the other hand, Charter values may suggest a different result where the available maximum 
sentence at the time of sentencing was greater than 10 years but it has been reduced by the time 
admissibility was being determined (or the conduct in question has been decriminalized entirely). 
In such cases, using the current, lower maximum sentence (if any) would be consistent with the 
Charter value that a change in the criminal law will be given retrospective effect if it would be to 
the benefit of the individual. This issue does not arise here and thus does not need to be decided. 
15  Dunsmuir v New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, at para. 55 
16  Newton v. Criminal Trial Lawyers' Association, 2010 ABCA 399 at para 39, per Slatter J.A. (for 
the Court); Halifax (Regional Municipality) v United Gulf Developments Ltd., 2009 NSCA 78 at 
para 41, per Hamilton JA; Lethbridge Regional Police Service v Lethbridge Police Association, 
2013 ABCA 47, 355 DLR (4th) 484; Association des pompiers professionnels de Quebec inc. c 
Quebec (Ville de), 2013 QCCA 2084 at paras 17-20. 
17  Mouvement laique quebecois v Saguenay (City), 2015 SCC 16, [2015] 2 S.C.R. 3. 
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ideally suited to check the specialist Agency at the point where these general values 
are threatened.18  

21. The phrase "question of central importance to the legal system as a whole and 

outside the expertise of the decision maker" was quoted virtually verbatim in Dunsmuir 

from this Court's 2003 decision in Toronto (City) v CUPE.19  As in the case at bar, the 

decision-maker there was required to consider the relevance of a criminal conviction and 

sentence to the execution of his own mandate. The Court found that no deference was owed 

to the arbitrator because, even though he was addressing dismissal under a collective 

agreement, the issue of whether the criminal conviction was dispositive for employment 

purposes was "a question of law that is both of central importance to the legal system as a 

whole and outside the adjudicator's specialized area of expertise."2°  

22. It is submitted that a single answer to a question of law concerning retrospectivity 

of criminal punishment "safeguards a basic consistency in the fundamental legal order of 

the country."21  This is a matter of central importance to the legal system. 

a. The issues in this case are of central importance to the legal system as a whole  

23. The following considerations support the central importance of a common and 

consistent interpretation of the principles of penal law when these are applied to impose 

secondary, prejudicial consequences on individuals by emanations of the executive. First, 

the secondary consequence of deportation on long-term residents can be severe and engage 

important interests, as this Court has noted in Baker v Canada (Minister of Citizenship and 

Immigration) and other cases.22  The importance of a predictable and consistent approach 

to interpretation of relevant legal provisions increases as the deleterious consequences of 

the decision escalate. Secondly, as Toronto (City) v CUPE illustrates, the negative impact 

of criminality radiates outward from the penal system and affects other fields of state 

18  Peter W. Hogg, "Judicial Deference in Canada: How Much Do We Need It?" (1974), 26 Admin. 
L.R. 337 at 344. 
19  Toronto (City) v CUPE, Local 79, 2003 SCC 63, [2003] 3 S.C.R. 77. 
20  Ibid at para 62 
21  Canada (Canadian Human Rights Commission) v Canada (Attorney General), 2011 SCC 53, 
at para 22 
' Baker v Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817; Suresh v Canada 
(Minister of Citizenship and Immigration), 2002 SCC 1, [2002] 1 S.C.R. 3; Charkaoui v Canada 
(Minister of Citizenship and Immigration), 2007 SCC 9, [2007] 1 S.C.R. 350 at paras 12-18. 
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regulation, including immigration, employment and mobility. The reasoning of this Court 

about the standard of review applicable to interpretations of penal law by a CBSA officer 

will reverberate across the legal system as a whole, wherever the operation of the criminal 

justice system has implications for another regulatory domain. Thirdly, defining the 

character of criminal punishment and the principle of non-retrospectivity is a core 

competency of an independent judiciary. If emanations of the executive are permitted to 

depart from these when imposing secondary prejudicial consequences for criminal 

convictions, on the basis that there is often no single correct answer to questions of statutory 

interpretation, the integrity of penal law and the role of an independent judiciary will be 

undermined 

b. The issues fall outside the expertise of the CBSA officer 

24. In Edmonton (City) v Edmonton East (Capilano) Shopping Centres Ltd.,23  this 

Court affirmed the presumption of deference toward an administrative body's 

interpretation of "its own statue or statutes closely connected to its function." The Court 

deemed decision-makers to be expert because of their "habitual familiarity with the 

legislative scheme they administer."' CARL submits that CBSA officers lack habitual 

familiarity with determining the legal significance of temporality in legislative amendment 

to the criminal law. The present case engages penal law and, in particular, the legal 

character of conditional sentences and the principle of non-retrospectivity. 

25. The clearest evidence of the CBSA officer's lack of expertise comes from the 

CBSA officer himself. He expressly refused to consider legal arguments presented to him 

and did not address them in his decision. There is no evidence that he could or did consult 

institutional expertise in the form of precedent or guideline. He provided no reasons for 

his decision on the legal issues because he refused to consider them. This is distinguishable 

from situations where the decision maker is deprived of the opportunity to consider the 

legal issues because a party failed to raise them at first instance, or where the decision 

maker does not have a duty to provide reasons as a matter of procedural fairness. 

23  Edmonton (City) v Edmonton East (Capilano) Shopping Centres Ltd., 2016 SCC 47 at para 22 
24  Ibid at para 33 
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26. CARL submits that CBSA officers exercising discretion under s. 44(1) of IRPA do 

not have express or implied authority to decide questions of law in the first place.25  Unlike 

immigration officers, they do not make first instance decisions that are appealable to the 

Immigration Appeal Division of the independent Immigration and Refugee Board. Rather, 

CBSA officers exercising authority under s. 44(1) form opinions about admissibility, 

prepare reports, and transmit those reports to the Minister. In most cases, the Minister refers 

the report to the Immigration Division of the Immigration and Refugee Board to decide at 

first instance whether the permanent is inadmissible under IRPA and to make the 

appropriate order. Section 162(1) of IRPA explicitly grants to all Divisions of the 

Immigration and Refugee Board "jurisdiction to hear and determine all questions of law 

and fact". In a minority of cases, the Minister is authorized to make the admissibility 

determination and issue an order. To the extent that the Minister performs the same 

functions as the Immigration Division in that subset of cases, the Minister may also have 

implied authority to determine questions of law under s. 44(2). 

27. The CBSA officer enjoys no express authority to decide questions of law and, in 

CARL's submission, has no implied authority to determine questions of law. In Paul v 

British Columbia (Forest Appeals Commission),26  Bastarache J. suggests that where an 

internal appellate administrative body has explicit jurisdiction to consider questions of law 

but the first level tribunal does not, this militates against an inference that the latter body 

has implied authority to decide questions of law.27  In the present case, the CBSA officer 

does not even operate as a first level tribunal deciding admissibility, and so the inference 

against authority to determine questions of law is even stronger. In Singh v Canada 

(MC/),28  the Federal Court ruled that a Pre-Removal Risk Assessment (PRRA) officer 

lacked authority to determine questions of law even though a PRRA officer, unlike the 

CBSA officer, is empowered to make substantive decisions. 

25  Nova Scotia (Workers' Compensation Board) v Martin, 2003 SCC 54, [2003] 2 S.C.R. 504; R v 
Conway, 2010 SCC 22, [2010] 1 SCR 765. 
26  Paul v British Columbia (Forest Appeals Commission), 2003 SCC 55, [2003] 2 S.C.R. 585 
27  Ibid at para 44. This reading of Paul is advanced in John Evans, "Principle and Pragmatism: 
Administrative Agencies' Jurisdiction over Constitutional Issues", in Grant Huscroft & Michael 
Taggart, eds., Inside and Outside Canadian Administrative Law (Toronto: U of T Press, 2000), at 
p. 384. 
28  Singh v Canada (Minister of Citizenship and Immigration), [2004] 3 F.C.R. 323 at paras 28-30 
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28. Like PRRA officers, however, CBSA officers are not independent decision-makers. 

As former Justice Evans observed "the independence of the tribunal from the relevant 

government department" is an indicator of the "practical capacity to determine questions 

of law"29. CBSA officers are instruments of immigration enforcement under the authority 

of the Minister of Public Safety and Emergency Preparedness. 

29. CARL submits that CBSA officers do not have explicit or implied authority to 

decide questions of law. Whether s. 36(1) permits retrospective application of penal law is 

a pure question of law. As a question of law, and as a question of penal law, it lies outside 

the expertise of a CBSA officer. Therefore, the issue in this case falls into the exception 

to the presumption of reasonableness and, consequently, the proper standard of review is 

correctness. 

c. If the proper standard is reasonableness, how should it be applied? 

30. In the alternative, if the Court concludes that the proper standard is reasonableness, 

CARL submits that the factors set out above should inform the contextual application of 

deference in the resolution of the issues in the case at bar.3°  

PART IV — COSTS  

31. CARL does not seek costs and asks that none be awarded against it. 

PART V — ORDER SOUGHT 

32. CARL respectfully requests leave to present oral argument at the hearing of this 

appeal. It takes no position on the ultimate disposition of the appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 21st  day of November, 2016 

A UDREY MA CKLIN/JOHN NORRIS 

AUDREY MACKLIN/JOHN NORRIS 
Counsel for the Intervener, CARL 

29  Evans, supra at p. 383. 
3° As the Court has noted, "reasonableness is a single standard that takes its colour from context" 
(Canada (Citizenship and Immigration) v Khosa, 2009 SCC 12, [2009] 1 S.C.R. 339 at para 59). 
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