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PART I: OVERVIEW AND STATEMENT OF FACTS

A. Overview

1. As noted by the majority of the Court in McLean, “legislatures do not always speak

clearly” and thus “legislative provisions will on occasion be susceptible to multiple

reasonable interpretations.” 1 At times, a legislature may enact a legislative provision

that is open to competing interpretations with the expectation that the statutory decision-

maker will ultimately choose an interpretation that fits with his or her mandate.2

2. The intervener, the Attorney General of British Columbia (“AGBC”), will address how a

reviewing court should apply the deferential standard of reasonableness to a statutory

decision-maker’s interpretation of his or her home statute in light of the appellant’s

arguments regarding principles and presumptions of statutory interpretation beyond a

consideration of legislative text, context and purpose.

3. With two exceptions, the AGBC submits that, because of a statutory decision-maker’s

expertise on the policy context in which his or her home statute operates, a court on

judicial review should defer to any interpretation that is reasonable on a consideration of

legislative text, context and purpose. Thus there is no need for a decision-maker or a

reviewing court to determine whether a genuine ambiguity, as defined in Bell

ExpressVu,3 arises or to consider further interpretive aids, such as the rule of lenity.

4. The first exception is when an otherwise reasonable interpretation would result in the

provision being constitutionally invalid and another reasonable interpretation would not.

In that circumstance, it would be unreasonable for a decision-maker to select the

constitutionally invalid interpretation.

5. The second exception applies to the “Charter values” interpretive principle. In the

administrative law context, decision-makers should not have to simply pick the

interpretation that best accords with Charter values applicable to an individual. Rather, in

1 McLean v. British Columbia (Securities Commission), 2013 SCC 67 at para. 32.
2Frank A. V. Falzon, “Statutory Interpretation, Deference and the Ambiguous Concept of ‘Ambiguity’ on Judicial
Review” (2016) 29 Can. J. Admin. L. & Prac. 135 at 147:

It is also a fact that many statutes are also drafted with what Justice Frankfurter once called
‘purposeful ambiguity’, a method whereby governments want to appear to be acting decisively but
in fact legislate in an open-ended fashion that fails to come to grips with certain hard questions
that are left for tribunals to sort out. [Citation omitted.]

3 Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42 at para. 29.
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accordance with the approach set out in Doré,4 a statutory decision-maker should select a

reasonable interpretation that also achieves a proportionate balance between the Charter

values applicable to an individual and other important values and objectives. The

reviewing court should then review the reasonableness of this decision.

B. Statement of Facts

6. The AGBC takes no position on the facts as set out by the appellant or the respondent.

PART II: QUESTIONS IN ISSUE

7. The appellant has identified four questions for this appeal:

a. What is the applicable standard of review and how is it to be applied to questions

of law explicitly not considered by an administrative decision-maker?

b. Is a conditional sentence imposed pursuant to the regime set out in ss. 742 to

742.7 of the Criminal Code a “term of imprisonment” under s. 36(1)(a) of the

Immigration and Refugee Protection Act (“IRPA”)?5

c. Should the phrase “punishable by a maximum term of imprisonment of at least

ten years” in s. 36(1)(a) of the IRPA be interpreted in a manner consistent with the

principle set out in section 11(i) of the Charter?

d. Was the reliance by Officer Parsons on alleged past interactions with the police

reasonable and procedurally fair?

8. Although the AGBC will not address the first question, the AGBC’s submissions start

from the position that the applicable standard of review is reasonableness.

9. On this basis, the AGBC’s general position with respect to the second question is that the

Court ought to defer to Officer Parson’s choice of any reasonable interpretation of the

IRPA rather than applying further presumptions of statutory interpretation to reach one

“correct” interpretation. The AGBC does not take a position on whether the further

statutory presumptions advanced by the appellant, such as the rule of lenity or the

presumption against retrospectivity, apply if the AGBC’s position is not accepted. The

4 Doré v Barreau du Québec, 2012 SCC 12.
5 S.C. 2001, c. 27.
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AGBC’s general position does not extend to the presumption against constitutional

invalidity and a “Charter values” interpretive principle.

10. With respect to the third question, the AGBC takes no position on whether s. 36(1)(a) of

the IRPA is, in fact, genuinely ambiguous so that a presumption against constitutional

invalidity or a Charter values interpretive principle may be relevant. The AGBC also

takes no position on whether the respondent’s interpretation would be constitutionally

invalid. However, if the appellant is only relying on Charter values more generally, his

position ignores that s. 36(1)(a) of the IRPA may also engage Charter values for the

broader public. If it is necessary to consider Charter values, then the AGBC’s position is

the Court ought to use the approach set out in Doré to determine if Officer Parsons

reasonably balanced competing Charter interests and objectives when selecting between

two reasonable interpretations.

11. The AGBC takes no position on the fourth question.

PART III: ARGUMENT

A. After Considering Text, Context and Purpose, a Reviewing Court Should Defer to
Any Interpretation that Is Reasonable

12. The starting point for the Court in determining how to apply the standard of review of

reasonableness to a statutory decision-maker’s interpretation of his or her home statute

should be the majority’s reasons in McLean.

13. In McLean, the majority of the Court found there were two reasonable interpretations for

the limitation period provision in British Columbia’s Securities Act.6 The majority

concluded “when faced with two competing reasonable interpretations that result from a

lack of clarity in its home statute, the [Securities] Commission, with the benefit of its

expertise, is entitled to choose between them.”7 The Commission had greater expertise

than the Court with respect to policy considerations.8

14. The Court did not go on to consider other interpretative presumptions or rules in order to

winnow down the two reasonable interpretations to one “correct” interpretation. Given

6 McLean, supra at paras. 37 and 70.
7 Ibid. at para. 70.
8 Ibid. at para. 33.
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that the appellant in McLean was facing serious sanctions under the legislation,9 it is

plausible that principles relied on by the appellant here, such as the rule of lenity, could

have been applicable. The majority of the Court did not, however, resolve the ambiguity

in favour of the appellant in McLean.

15. With two exceptions discussed subsequently, since a decision-maker is entitled to adopt

any interpretation the statutory language can reasonably bear,10 there is no need for a

reviewing court to determine if a genuine ambiguity arises. Rather the reviewing court

simply needs to determine if the statutory decision-maker’s interpretation is reasonable

on a consideration of the legislation’s text, context and purpose.

16. The principle articulated in McLean is consistent with earlier decisions of the Court

regarding an administrative decision-maker’s interpretation of his or her home statute. In

1990, Justice Wilson, in her concurring judgment in National Corn Growers Assn.,11set

out some of the history of this type of deferential approach. In stating that statutory

provisions can be ambiguous, Justice Wilson noted that courts may not be as well

qualified as an administrative decision-maker to interpret the decision-maker’s home

statute so that it makes sense within the broader policy context.12 Justice Wilson then

quoted from J.M. Evans et al., Administrative Law (3rd ed. 1989) at 414:

In administrative law, judges have also been increasingly willing to
concede that the specialist tribunal to which the legislature entrusted
primary responsibility for the administration of a particular programme is
often better equipped than a reviewing court to resolve the ambiguities
and fill the voids in the statutory language. Interpreting a statute in a way
that promotes effective public policy and administration may depend more
upon the understanding and insights of the front-line agency than the
limited knowledge, detachment, and modes of reasoning typically
associated with courts of law. Administration and interpretation go hand in
glove.13

17. With respect to interpretive aids, Justice Wilson, again relying on J.M. Evans, noted that

courts had recognized “the interpretation of statutory language requires more than the

9 Ibid. at para. 14.
10 Ibid. at para. 40: “it is the decision maker, first and foremost, that has the discretion to resolve a statutory
uncertainty by adopting any interpretation that the statutory language can reasonably bear.”
11 National Corn Growers Assn. v. Canada (Import Tribunal), [1990] 2 S.C.R. 1324 at 1336-43.
12 Ibid. at 1336. See also Edmonton (City) v. Edmonton East (Capilano) Shopping Centres Ltd., 2016 SCC 47 at
para. 33.
13 National Corn Growers Assn., supra at 1336-37. Bolding added. Underlining added by Justice Wilson.
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kind of linguistic and textual analysis that [judges] had previously appeared to believe

would, with the aid of the presumptions of statutory interpretation developed by the

courts, inevitably provide the uniquely ‘correct’ meaning of legislation”.14

18. In 2007, the majority of the Court in Council of Canadians with Disabilities15 adopted the

statement of Justice Bastarache in his dissenting reasons in Barrie Public Utilities16 that

“the broad policy context of a specialized agency infuses the exercise of statutory

interpretation such that application of the enabling statute is no longer a matter of ‘pure

statutory interpretation’.”

19. Similarly, academic Paul Daly has suggested courts must be cautious in imposing

“lawyerly methodology on non-lawyers” as doing so “allows reviewing courts to employ

the judicially developed principles of statutory interpretation to fetter the autonomy of

administrative decision-makers.”17 Such an approach not only can undercut the deference

owed to a statutory decision-maker, but also can lead to unexpected consequences:

… The judicially developed principles of statutory interpretation are
incisive tools, but their sharpness is double-edged. They may be used as
weapons by interventionist judges keen to cut down the autonomy of
administrative decision-makers and they may do similar damage in the
hands of well-meaning judges who blunder into unfamiliar regulatory
thickets. …18

20. Although ultimately taking a position beyond that advanced by the AGBC here, Paul

Daly contemplates “administrative interpretations of law” and correctly notes that “if the

legislature had wished a legalistic approach to be taken to the interpretation of statutory

provisions, it could have vested interpretation solely in the courts.”19

21. The AGBC is not arguing that it would be unreasonable for a statutory decision-maker to

consider interpretive presumptions if choosing from two or more reasonable

interpretations. Rather, the AGBC submits, but for two exceptions, a reviewing court

should not find a statutory decision-maker’s otherwise reasonable interpretation

unreasonable on the basis that he or she did not consider or apply an interpretive

14 Ibid. at 1337.
15 Council of Canadians with Disabilities v. VIA Rail Canada Inc., 2007 SCC 15 at para. 92.
16 Barrie Public Utilities v. Canadian Cable Television Assn., 2003 SCC 28 at para. 86.
17 Paul Daly, “Unreasonable Interpretations of Law” (2014) 66 S.C.L.R. 72 (2d) 233 at 233. See also 264-265.
18 Ibid. at 269.
19 Ibid. at 257-258.
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presumption. Strict adherence to legalistic interpretive presumptions ignores the broader

policy context in which administrative decision-makers are interpreting their home

statutes and the task they, and not the courts, have ultimately been assigned by the

legislature. This approach is supported by McLean and earlier jurisprudence.

B. The Presumption against Constitutional Invalidity

22. As the Constitution is the supreme law of the land, when a genuine ambiguity arises, the

presumption against constitutional invalidity20 ought to be treated differently than other

general rules of statutory interpretation. If applicable, it would be unreasonable for a

statutory decision-maker to select a constitutionally invalid interpretation.21 A legislature

should be clear if its intent is to not act in compliance with the Constitution.

C. When Charter Values Arise, the Approach from Doré Should be Used

23. It appears, though, the appellant is not arguing the respondent’s interpretation of

s. 36(1)(a) of the IRPA actually infringes ss. 7 or 11(i) of the Charter.22 Rather, he is

relying on Charter values more generally to ground his statutory interpretation argument.

24. The AGBC agrees that a “Charter values” interpretive principle is relevant when an

administrative decision-maker is selecting from two otherwise reasonable interpretations

given the importance of the foundational values underpinning the Charter. The approach

taken by the appellant, however, is fundamentally flawed. The appellant ignores both the

need to balance competing values and objectives in an administrative law context, and the

Court’s recent decisions concerning the application of Charter values in such a context.

When a statutory provision is genuinely ambiguous and Charter values arise, the Court

20 In Barrie Public Utilities, supra, Justice Bastarache in his dissenting reasons stated at para. 99:
… The presumption of compliance with constitutional norms is a well-established principle of
statutory interpretation, but it does not apply unless one possible interpretation would render the
legislation invalid: [citation omitted]. Iacobucci J. makes a similar point about the use of Charter
values in Bell ExpressVu, supra. In other words, where an interpreter is choosing between
versions, neither one of which is constitutionally invalid, there is no reason to prefer one over the
other.

The majority of the Court in Barrie Public Utilities did not address this point.
See also the majority decision in R. v. Sharpe, 2001 SCC 2 at para. 33.

21 Additionally, if Officer Parsons selected an interpretation that would infringe the Charter, he would not be acting
in accordance with s. 3(3)(d) of the IRPA, which expressly provides the IRPA is to be construed and applied in a
manner that ensures decisions under the IRPA are consistent with the Charter.
22 If the appellant is advancing such an argument, the AGBC takes no position on whether the respondent’s
interpretation would result in s. 36(1)(a) being constitutionally invalid.
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should utilize the approach set out in Doré – focusing on a proportionate balancing

between rights and objectives – to assess the reasonableness of the interpretation selected

by the decision-maker.23

25. The AGBC takes no position on whether the interpretation selected by Officer Parsons

would be a reasonable balancing of the Charter values arising from s. 36(1)(a) of the

IRPA, if any do in fact arise.

(i) Competing Charter Values Require Balancing: Individual vs. Society

26. Justice Cory in Wholesale Travel Group Inc. noted the importance of the context in

which a Charter claim arises: “Context is relevant both with respect to the delineation of

the meaning and scope of Charter rights, as well as to the determination of the balance to

be struck between individual rights and the interests of society.”24 The AGBC submits

context is equally important when using a “Charter values” interpretative principle.

27. The appellant focuses on Charter values that may apply specifically to him. In doing so,

he fails to recognize that in an administrative law context, unlike in a criminal law

context, the rights and interests of an individual must be balanced against the rights and

interests of others,25 including society at large. While these societal interests are typically

considered to be the objectives of a statute, they are often grounded in values embodied

in the Charter. A consideration of these broader societal interests is especially necessary

when no one who may advance these competing interests is appearing before the

administrative decision-maker.

28. One example of the need to balance individual and societal rights arises in regulatory

motor vehicle legislation. A driver may be prohibited from driving following an

interaction with a peace officer and possibly a search (i.e. the taking of a breath sample)

23 Doré, supra at para. 6. See also, Loyola High School v. Quebec (Attorney General), 2015 SCC 12 at paras. 4 and
35-36.
24 R. v. Wholesale Travel Group Inc., [1991] 3 S.C.R. 154 at 226. See also the decision of the majority of the Court
in Loyola High School, supra at para. 42, quoting Lorne Sossin and Mark Friedman, “Charter Values and
Administrative Justice” (2014) 67 S.C.L.R. (2d) 391 at 422: “while personal autonomy may be a broadly recognized
Charter value, it will necessarily mean something different in the context of a privacy commission than in the
context of a parole board.”
25 Although without first finding a genuine ambiguity, Justice La Forest noted in his concurring judgment in Gould
v. Yukon Order of Pioneers, [1996] 1 S.C.R. 571 at para. 75, that even if Charter rights such as freedom of
expression and freedom of association had not been expressly recognized in the Yukon Human Rights Act, a person
interpreting the statute would balance these rights against the legislative goal of preventing discrimination.
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if the driver either refused to provide a breath sample or provided a breath sample

showing his or her blood alcohol content was over a legally prescribed limit.26 If a

particular provision of that legislation was genuinely ambiguous, then a statutory

decision-maker, in selecting an interpretation, should consider any arising Charter values

relevant to the driver, such as the right to be free of an unreasonable search and seizure.

The purpose of that legislation, though, is to protect persons from death and serious

injuries caused by impaired drivers using public highways.27 As such, any Charter values

arising for the driver should be balanced against those relevant to society at large, such as

the protection of life and security of the person which is reflected in s. 7 of the Charter.

29. The need for this type of balancing can also arise in the context of the IRPA. Sections

3(1)(h) and 3(2)(g) of the IRPA list as an objective “to protect the health and safety of

Canadians and to maintain the security of Canadian society”. This objective also reflects

values underpinning s. 7 of the Charter.

30. Offences caught by s. 36(1)(a) of the IRPA can have an impact on the health and safety of

other individuals and on the security of Canadian society generally. Although the

sentencing judge in the appellant’s criminal proceeding noted the appellant committed a

non-violent offence,28 there are “widely acknowledged risks to the community”

associated with larger-scale marihuana grow operations.29 These include violence against

innocent persons, the involvement of organized crime and fire hazards.30

26 See for instance ss. 94.1 and 215.41 of the Motor Vehicle Act, R.S.B.C. 1996, c. 318.
27 Goodwin v. British Columbia (Superintendent of Motor Vehicles), 2015 SCC 46 at paras. 58-59.
28 Memorandum of Argument of the Appellant at para. 6.
29 R. v. Hofer, 2016 BCSC 1442 at paras. 50 and 55.
30 Ibid. at para. 43:

… In addition, the Court of Appeal has repeatedly observed that commercial marihuana
production is a serious problem in many areas of this province. In Innes [2001 BCCA 478] at para.
10, the court referred to its “profound and corrupting effect on society and its institutions.” In R. v.
Hill, 2007 BCCA 309 (B.C.C.A.) at para. 21, the court referred to the marihuana industry as being
“permeated by organized crime”, “often accompanied by violence and danger to innocent citizens”
with “other ‘vile and destructive consequences’”. In Su [2000 BCCA 480] at para. 10, the court
referred to the risk of violence arising from home invasions, the fire hazards of grow operations,
and the threat to the community posed by organized crime. …

See also paras. 37-39, 51 and 81 of Hofer.
Examples of similar findings in other jurisdictions include R. v. Henwood, 2005 ABPC 130 at paras. 16, 4

(CanLII starts renumbering paragraphs after para. 31), 11 and 64, varied in part on other grounds 2005 ABCA 415 at
paras. 12-13; and R. v. Nguyen, 2009 ONCJ 778 at 25.
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31. Thus if Officer Parsons had to consider Charter values that were applicable to the

appellant’s circumstances in the course of interpreting his home statute, he also should

consider those applicable to society more generally.

(ii) Determining the Reasonableness of an Interpretive Decision Using the
Approach from Doré

32. As in Doré, the appellant is not challenging the constitutionality of s. 36(1)(a) of the

IRPA but rather Officer Parson’s decision (i.e. a decision on which reasonable

interpretation to select).31 As well, if there is ambiguity and Charter values apply, then

the relevant issue before the Court is “how to protect Charter guarantees and the values

they reflect in the context of adjudicated administrative decisions”, just like in Doré.32

Although the application of Charter values to a question of statutory interpretation will

apply more broadly than the individualized decision which was at issue in Doré,33 the

same approach can still be used.

33. For the administrative decision-maker faced with a genuine ambiguity in a legislative

provision, he or she would first determine whether Charter values arise for an individual

in the context of any of the reasonable interpretations.34 If so, the decision-maker would

then consider the statutory objectives of the legislation, including any competing Charter

values that arise for other individuals or society more generally in the context of the

reasonable interpretations.35 Finally, the decision-maker would balance the severity of

any interferences with Charter values (individual and societal) and any other relevant

statutory objectives to select the statutory interpretation upon which he or she will rely.36

31 Doré, supra at para. 2.
32 Ibid. at para. 3.
33 While Doré concerned an article of the Code of ethics that “se[t] out a series of broad standards that are open to a
wide range of interpretations”(para. 60), because the question at issue was whether a particular lawyer’s conduct fell
within the scope of the article, the Court did not consider the issue to be one of general application.
34 Loyola High School, supra at para. 39.
35 Doré, supra at para. 55. The Ontario Court of Appeal in Trinity Western University v. Law Society of Upper
Canada, 2016 ONCA 518 at paras. 84 and 100, approached its review of the Law Society’s assessment of
competing Charter rights in a similar manner. First, it determined whether the decision engaged the Charter by
limiting its protections. Finding that the Law Society’s decision did infringe the appellant’s right to freedom of
religion, the Court of Appeal went on to consider the impact of the exercise of that right on other Charter-protected
interests when assessing the statutory objectives of the legislation and the Law Society’s balancing of those
objectives against the appellant’s right to freedom of religion.
36 Doré, supra at para. 56.
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34. The reviewing court, in assessing this decision, would use the approach to applying a

standard of review of reasonableness set out in Doré:

… In the Charter context, the reasonableness analysis is one that centres
on proportionality, that is, on ensuring that the decision interferes with the
relevant Charter guarantee no more than is necessary given the statutory
objectives. If the decision is disproportionately impairing of the guarantee,
it is unreasonable. If, on the other hand, it reflects a proper balance of the
mandate with Charter protection, it is a reasonable one.
…

On judicial review, the question becomes whether, in assessing the impact
of the relevant Charter protection and given the nature of the decision and
the statutory and factual contexts, the decision reflects a proportionate
balancing of the Charter protections at play. …37

35. Applying the type of balancing considered in Doré when Charter values arise generally

on an interpretive issue in the administrative law context would be applying legislation in

a manner consistent with the Charter in light of the reasonable limits clause in s. 1.

PART IV: COSTS

36. The AGBC seeks no costs and asks that no costs be awarded against her.

PART V: NO ORDER SOUGHT

37. The AGBC does not seek permission to present oral argument at the appeal hearing.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 22nd day of November 2016.

___________________________________
Christina Drake, Counsel for the Intervener

Attorney General of British Columbia

37 Ibid. at paras. 7 and 57. See also Loyola High School, supra at paras. 37 and 39.
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Canadian Charter of Rights and Freedoms, Schedule B to the Canada Act 1982, 1982, c. 11
(U.K.)

Life, liberty and security of person

7. Everyone has the right to life, liberty and
security of the person and the right not to be
deprived thereof except in accordance with
the principles of fundamental justice.

Vie, liberté et sécurité

7. Chacun a droit à la vie, à la liberté et à la
sécurité de sa personne; il ne peut être porté
atteinte à ce droit qu’en conformité avec les
principes de justice fondamentale.

Immigration and Refugee Protection Act, S.C. 2001, c. 27

Objectives – refugees

3 (2) The objectives of this Act with respect
to refugees are

(g) to protect the health and safety of
Canadians and to maintain the security of
Canadian society;

Objet relatif aux réfugiés

3 (2) S’agissant des réfugiés, la présente loi
a pour objet :

g) de protéger la santé des Canadiens et de
garantir leur sécurité;

Application

3 (3) This Act is to be construed and applied
in a manner that

(d) ensures that decisions taken under this
Act are consistent with the Canadian
Charter of Rights and Freedoms, including
its principles of equality and freedom from
discrimination and of the equality of English
and French as the official languages of
Canada;

Interprétation et mise en oeuvre

3 (3) L’interprétation et la mise en oeuvre de
la présente loi doivent avoir pour effet :

d) d’assurer que les décisions prises en vertu
de la présente loi sont conformes à la Charte
canadienne des droits et libertés, notamment
en ce qui touche les principes, d’une part,
d’égalité et de protection contre la
discrimination et, d’autre part, d’égalité du
français et de l’anglais à titre de langues
officielles du Canada;
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