
                      File No.______________             
 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE FEDERAL COURT OF APPEAL) 

 
BETWEEN: 

 
Thanh Tam TRAN  

APPLICANT 
(Respondent in the Federal Court of Appeal) 

 
- and - 

 
THE MINISTER OF PUBLIC SAFETY AND EMERGENCY PREPAREDNESS 

RESPONDENT 
(Appellant in the Federal Court of Appeal) 

 
 
 

APPLICATION FOR LEAVE TO APPEAL  
(Pursuant to article 40(1) of the Supreme Court Act and Rule 25(1) of 

the Rules of Practice of the Supreme Court of Canada ) 
 
 
Peter Edelmann  
Aris Daghighian 
 
Edelmann & Company Law Corporation 
905 – 207 West Hastings Street 
Vancouver, BC V6B 1H7 
Phone: 604-646-4684 
Fax: 604-648-8043 
 
Solicitor for the Applicant 

Michael Bossin 
 
 
Community Legal Services Ottawa Centre  
422-1 Nicholas St. 
Ottawa, Ontario K1N 7B7 
Phone: 613-241-7008 Ext: 224 
Fax: 613-241-8680 
 
Agent for the Applicant 

 
Banafsheh Sokhansanj 
Department of Justice  
British Columbia Regional Office 
900 – 840 Howe St. 
Vancouver, BC V6Z 2S9 
Telephone: 604-666-1296 
Fax: 604-666-2639 
 
 
 
Solicitor for the Respondent 

 
Per: Robert J. Frater 
William F. Pentney 
Deputy Attorney General of Canada 
Civil Litigation Branch, East Tower 
234 Wellington Street 
Ottawa ON, K1A 0H8 
Phone: 613-957-4763 
Fax: 613-954-1920 
Email: Robert.frater@justice.gc.ca  
 
Agent for the Respondent 



 
 

(i) 

TABLE OF CONTENTS 

 

TAB                            DESCRIPTION DATE PAGE 

A. Notice of Application for Leave to Appeal  December 29, 2015 1 

B. Counsel’s Certificate  
 

C. Lower Court Judgments 

December 29, 2015 3 

1. Reasons for Sentence of the Honourable Judge St. Pierre 
of the Provincial Court of British Columbia 

  January 18, 2013 5 
 

2. Subsection 44(1) Decision of Officer Parsons October 7, 2013  23 

3. Reasons for Judgment and Judgment of Mr. Justice 
O'Reilly of the Federal Court 

November 4, 2014 26 

4. Order of Mr. Justice O'Reilly of the Federal Court November 27, 2014 38 

5. Reasons for Judgment and Judgment of the Federal Court 
of Appeal 

October, 30, 2015 40 

D. Memorandum of Argument December 29, 2015 85 

 Part I:  Statement of Facts  88 

 Part II: Question in Issue  91 

 Part III: Statement of Argument  91 

 Part IV: Costs  106 

 Part V:  Order Sought  106 

 Part VI: Table of Authorities  107 

 Part VII: Statutory Provisions  109 



IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE FEDERAL COURT OF APPEAL) 

 

BETWEEN: 
 
 

THANH TAM TRAN 

APPELLANT 
(RESPONDENT) 

- and – 
 

 
 MINISTER OF PUBLIC SAFETY 

RESPONDENT 
(APPELLANT) 

 

 

MEMORANDUM OF ARGUMENT OF THE APPELLANT ON LEAVE 

 
(Pursuant to ss. 40 and 43(1.2) of the Supreme Court Act) 

 

 

TABLE OF CONTENTS 

OVERVIEW ................................................................................................................................. 87 

PART I – STATEMENT OF FACTS........................................................................................... 88 

i. Federal Court – Trial Division ....................................................................................... 89 

ii. Federal Court of Appeal................................................................................................. 90 

iii.    British Columbia Court of Appeal - current proceedings ............................................. 91 

PART II – ISSUES ....................................................................................................................... 91 

PART III – LAW AND ARGUMENT......................................................................................... 91 

A. Introduction .................................................................................................................... 91 

B. Standard of Review ........................................................................................................ 92 

85



i. Implied reasons .............................................................................................................. 93 

ii. Deference to Officers ..................................................................................................... 94 

iii.    Certified Questions........................................................................................................ 95 

iv.    Divergent Interpretations of the Law ............................................................................ 96 

v. The Rule of Lenity in Administrative Decision Making................................................ 97 

vi.    Diversity of decision makers ......................................................................................... 98 

vii.   Conclusion - Standard of Review.................................................................................. 99 

C. Conditional Sentence not a “Term of Imprisonment” under IRPA ................................ 99 

i. Conditional Sentence not always a “Term of Imprisonment”...................................... 100 

ii. Conditional sentences more lenient and of longer duration than jail terms ................. 101 

D. Retrospective Application of Law................................................................................ 103 

i. Presumption against retrospectivity ............................................................................. 104 

PART IV: SUBMISSIONS AS TO COSTS............................................................................... 106 

PART V: NATURE OF THE ORDER SOUGHT ..................................................................... 106 

PART VI: TABLE OF AUTHORITIES..................................................................................... 107 

PART VII: STATUTORY PROVISIONS ................................................................................. 109 

 

 

 

  

86



OVERVIEW 

1. In addition to two underlying legal issues, each of which would merit the attention of this 
Court on their own, the case at bar presents a convergence of several issues related to the 
standard of review which merit consideration by this Court. 

2. The Appellant is long-term permanent resident of Canada who was convicted in 2011 in 
relation to his relatively minor role in a marijuana production operation, for which a 
conditional sentence order of 12 months was imposed. Under the law in force at the time 
of the offence, the maximum penalty to which he was liable was seven years 
imprisonment. A later amendment raised the maximum above ten years.  

3. The issue in the decision under review was whether the Appellant should be referred for 
deportation under s.36(1)(a) of the Immigration and Refugee Protection Act ("IRPA") 
which reads as follows:  

36. (1) A permanent resident or a foreign national is inadmissible on 
grounds of serious criminality for 
(a) having been convicted in Canada of an offence under an Act of 
Parliament punishable by a maximum term of imprisonment of at least 
10 years, or of an offence under an Act of Parliament for which a term of 
imprisonment of more than six months has been imposed; 

4. Two questions arose on the facts of the case relating to the application of the statute. The 
first question was whether the twelve month conditional sentence order imposed on the 
Appellant was "a term of imprisonment of more than six months" for the purposes of 
s.36(1)(a). The second was whether a person convicted of an offence subject to a 
maximum penalty of seven years when sentenced by a criminal court is nevertheless 
subject to deportation if an amendment is made raising the maximum penalty above ten 
years even though the person concerned could not be subject to that penalty.  

5. Given the grave implications of a finding of serious criminality under IRPA in addition to 
the broad application of these provisions, this Court should provide clarity to the large 
number of decision makers who apply the section, and to the individuals affected. This 
Court's jurisprudence on conditional sentence orders has left unanswered questions that 
ought to be clarified. Further, the retrospective application of criminal amendments in the 
immigration context raises a number of novel issues of statutory interpretation, including 
the application of Charter and common law values. Each of these issues on its own raises 
a question of national importance that should be addressed by this Court. 
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6. In addition to the underlying issues set out above, the case also presents a convergence of 
core issues in administrative law urgently requiring the attention of this Court. In the 
context of two certified questions, the Court of Appeal understood the jurisprudence of 
this Court to require deference to any reasons that could be conjured to defend the 
decision of an officer who explicitly refused to consider the legal arguments in question. 
The Court of Appeal felt uncomfortable enough with the situation that it made an express 
plea for direction from this Court.1 The Court of Appeal concluded that, while the 
"implicit" reasons could be defended as falling within a range of reasonable outcomes, 
the opposite conclusion might also be reasonable and possibly even preferable, expressly 
inviting other tribunals to consider the other interpretation but providing no guidance as 
to how a tribunal ought to choose between multiple reasonable interpretations. If this case 
is indeed reflective of the state of administrative law in Canada, then a great deal of 
guidance is required from this Court to provide some coherence to the work of tribunals 
and reviewing courts. 

PART I – STATEMENT OF FACTS 

7. The Appellant, a 34 year old national of Vietnam, is a permanent resident who came to 
Canada over 25 years ago sponsored by his older brother. He has five Canadian born 
children, and is in a common-law relationship with a Canadian citizen.  His parents also 
settled in Canada prior to their deaths, and his three siblings continue to reside in greater 
Vancouver. The Appellant currently holds the status of foreman with his company; his 
employers describe him as vital to the success of their business. 

8. On November 29, 2012 the Appellant was convicted under s. 7(1) of the Controlled 
Drugs and Substances Act (CDSA) with respect to his limited involvement in March 
2011 as a caretaker in a marijuana production operation. In the criminal court, the 
sentencing judge noted numerous mitigating factors, which included the limited role the 
Appellant played in the operation, that it was a non-violent offence, and that the 
Appellant was currently working hard to provide for his extended family. The Judge 
determined no term of incarceration was warranted and sentenced the Appellant to a 
conditional sentence order of 12 months.  

9. Given the date on which the offence was committed, the maximum penalty which could 
have been imposed by the criminal court under s.7(1) of the Controlled Drugs and 
Substances Act (“CDSA”) was seven years imprisonment. Subsequent to the offence, an 

                                                
1 Canada (Minister of Citizenship and Immigration) v. Tran, 2015 FCA 237, Applicant’s Record [AR] Tab C at p. 
40 [hereinafter ‘FCA Decision’] at paras. 44-45 
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amendment to the CDSA raised the maximum penalty to fourteen years. 

10.  In 2013, the Appellant was given notice that an Enforcement Officer from the Canada 
Border Services Agency (CBSA) was considering whether to seek a deportation order 
under s.36(1)(a). The Appellant made comprehensive submissions as to why such an 
order should not be pursued, including:  

a. The offence for which he was convicted was not punishable by a term of “at least 
ten years” as the maximum sentence was seven years.  

b. A conditional sentence should not be construed as a term of imprisonment under 
s.36(1)(a) of the IRPA.  

c. His personal history and family circumstances. 

11. On October 10, 2013, an officer delegated to act on behalf of the Minister provided 
reasons for his decision to refer the Appellant to an admissibility hearing. The officer 
began his analysis by stating quite candidly that he had not considered the legal 
arguments as he was of the view such issues did not fall into the scope of his duties.  

12. The officer did not provide any reasons regarding the retrospective application of 
maximum penalties or the question of whether a conditional sentence order was a term of 
imprisonment in the context of IRPA. 

13. The officer did explicitly address the submissions with respect to the Appellant’s 
personal circumstances. He relied in large part on information relating to arrests or 
charges that had not resulted in convictions to conclude that the Appellant had a history 
of criminality and would reoffend in the future. The officer based the conclusions on a 
number of police reports and other materials that had not been disclosed to the Appellant. 

i. Federal	Court	–	Trial	Division	

14. Justice O’Reilly of the Federal Court set aside the decision, making three findings. First, 
he found that a conditional sentence order does not constitute a “term of imprisonment” 
for the purposes of and in the context in which it is used in the IRPA. Second, he 
determined the Appellant’s conviction and offence was not “punishable” by a maximum 
sentence of at least 10 years as required by IRPA s. 36(1)(a). Finally, he found the 
decision was unreasonable as it had improperly relied on past dismissed charges or 
arrests. 
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15. The Federal Court certified two questions of general importance under s. 74(d) of IRPA: 

Is a conditional sentence of imprisonment imposed pursuant to the 
regime set out in ss.742 to 742.7 of the Criminal Code a "term of 
imprisonment" under s.36(1)(a) of the IRPA?   
 
Does the phrase "punishable by a maximum term of imprisonment of at 
least ten years" in s.36(1)(a) of the IRPA refer to the maximum term of 
imprisonment available at the time the person was sentenced or to the 
maximum term of imprisonment under the law in force of the time 
admissibility is determined? 

ii. Federal	Court	of	Appeal	

16. The Court of Appeal allowed the Minister’s appeal, deferring to the implied reasons of 
the officer and answering the certified questions by finding an interpretation implicit in 
the decision which could be defended as falling within a range of reasonable outcomes.  

17. On the question of interpreting a conditional sentence order as a term of imprisonment, 
the Court recognized that the implicit interpretation proposed by the officer leads to “[...] 
inconsistent consequences and even absurdity when one considers that the IRPA treats a 
conditional sentence of imprisonment of seven months more severely than a five months 
jail term.” [para. 81] 

18. The Court explicitly left open the possibility that there were other  reasonable, and 
possibly even preferable, interpretations, leaving it open to the Immigration Division and 
the Immigration Appeal Division of the Immigration and Refugee Board to come to a 
contrary conclusions on such a fundamental admissibility issue: 

[87] In the circumstances, considering the current teachings of the 
Supreme Court of Canada and although there may clearly be other 
defensible interpretations, I cannot conclude that the interpretation 
adopted by the Minister’s delegate in this case is unreasonable. 
Obviously the deference granted to administrative decision makers is in 
part meant to give them flexibility to adjust to new arguments and 
circumstances. It is thus obviously open to the ID and the IAD to adopt 
another interpretation should they believe that it is warranted by the 
inconsistent consequences described above.2   

                                                
2 FCA Decision at para. 87 
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19. The Court of Appeal expressed uncertainty about the proper approach to the review of 
questions of law when reasons are not provided, explicitly requesting guidance from this 
Court. [paras. 44-45] 

20. The Court also considered the use of the unproven allegations contained in police reports, 
but found that the ultimate conclusion of the officer was not unreasonable, allowing the 
appeal. The matter was therefore remitted to the Immigration Division for an 
admissibility hearing. 

iii. British	Columbia	Court	of	Appeal	-	current	proceedings	

21. On November 24, 2015, the Appellant filed an appeal and application for extension of 
time to have his sentence varied before the British Columbia Court of Appeal from a 
conditional sentence order to a custodial sentence of less than six months, following the 
principles set out by this Court in Pham.3  

PART II – ISSUES 

1. What is the applicable standard of review and how is it to be 
applied to questions of law explicitly not considered by an 
administrative decision maker? 

2. Is a conditional sentence of imprisonment imposed pursuant to 
the regime set out in ss.742 to 742.7 of the Criminal Code a "term 
of imprisonment" under s.36(1)(a) of the IRPA?   

3. Should the phrase "punishable by a maximum term of 
imprisonment of at least ten years" in s.36(1)(a) of the IRPA be 
interpreted in a manner consistent with the principle set out in 
section 11(i) of the Charter?  

 

PART III – LAW AND ARGUMENT 

A. Introduction	

22. The underlying issue in this appeal is the interpretation s.36(1)(a) of the IRPA by an 
officer of the Canada Border Services Agency in deciding to seek the deportation of a 
permanent resident. Faced with clear and compelling arguments on two fundamental 
issues of statutory interpretation directly related to the decision before him, the officer 

                                                
3 R. v. Pham, [2013] 1 SCR 739, 2013 SCC 15 at paras. 13-14.  
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explicitly took the position that it was not within his mandate to consider these types of 
"legal arguments" and simply decided to seek a deportation order against the Appellant.4 
Despite this explicit abdication of any status as a specialized tribunal, the Court of 
Appeal felt obliged to defer to any "implicit" reasons that could be conjured to justify the 
result, given its interpretation of the jurisprudence of this Court. 

B. Standard	of	Review	

23. The standard of review has in recent years become what Abella J. recently referred to as 
this Court's "prodigal child"5, with a large number of decisions seeking to clarify the 
practical application of the approach set out in Dunsmuir and subsequent cases. In 
addition to two underlying legal issues, each of which would merit the attention of this 
Court on their own, the case at bar presents a convergence of several issues related to the 
standard of review crying for resolution by this Court. 

24. In a detailed case comment entitled “A Snapshot of What’s Wrong with Canadian 
Administrative Law: MPSEP v. Tran”6, Professor Paul Daly identifies a number of 
problems highlighted by the decision from the Court of Appeal. He concludes his case 
comment with rather strongly worded language on the state of the law after the decision 
from the Court of Appeal: 

But if Tran is right, then deference is due to decision-makers who have 
no legal expertise, who do not address relevant arguments expressly in 
their reasons, and who may reasonably come to diametrically opposed 
conclusions as to similarly situated individuals. And the courts cannot 
intervene to resolve the issues authoritatively even though there is a 
strong indication that Parliament intended for them to do so. Somewhere 
along the line, something has gone rather badly wrong.7 

25. The following sections will address each of the problems highlighted by Professor Daly 
in the decision, but the conclusion underscores the need for this Court to provide clear 
guidance in this area. 

                                                
4 Subsection 44(1) Decision of Officer Parsons, Application Record [AR] Tab C at p. 23ff 
5 Canadian Broadcasting Corp. v. SODRAC 2003 Inc., 2015 SCC 57. 
6 Paul Daly, A Snapshot of What’s Wrong with Canadian Administrative Law: MPSEP v. Tran, 2015 FCA 237, Case 
Comment, Administrative Law Matters (November 13, 2015), CanLII Connects, online: 
http://canliiconnects.org/en/commentaries/36164 
7 Id.  
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i. Implied	reasons	

26. In a series of decisions since Dunsmuir, this Court has indicated that reviewing Courts 
should defer to administrative tribunals interpreting their “home statute”. Newfoundland 
Nurses reminded reviewing Courts that deficiency of reasons was not a standalone 
ground to overturn a decision, and one should seek to supplement reasons before 
subverting them. In Alberta Teachers, the Court applied this approach to a tribunal 
interpreting its own statute despite there being no explicit reasons on the point in 
question. 

27. Unlike Alberta Teachers, which dealt with a question that was raised for the first time on 
judicial review, in the present case the questions at issue were squarely before the officer. 
Not only did the officer not write reasons, he explicitly set out his view that addressing 
the legal arguments "does not fall into the scope of my duties in this matter." 

28. In this context, it is difficult to understand how a reviewing Court is to defer to implied 
reasons on the interpretation of law when it is evident the officer has declined to interpret 
the law. In the immediate case, this issue was the subject of a plea for guidance from the 
Court of Appeal itself: 

[...] Thus, I understand the Supreme Court of Canada to be saying that 
deference due to a tribunal does not disappear because its decision on a 
certain issue is implicit. 
[45] In cases, like this, where it is not evident that only one interpretation 
is defensible, it is quite difficult to do what the Supreme Court of Canada 
mandates us to do given the number of interpretative presumptions and 
principles that can be considered and applied. Some further guidance 
would certainly be welcomed in that respect, especially when the relative 
weight to be given to competing presumptions and interpretative tools 
has never been clearly dealt with by the Supreme Court of Canada.8 

29. The commentary from Professor Daly on this issue is equally compelling: 

Given the issues at stake, the absence of a detailed interpretation in the 
delegate’s decision is a significant shortcoming. [...] While I am 
comfortable with the proposition that deference should be given to 
decision-makers on the application of statutory interpretations principles 
like the rule of lenity, it is surely stretching things too far to defer to 

                                                
8 FCA Decision at paras. 44-45 
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them where they evidently have not even considered the principles at 
stake. [...] In such situations, I think the appropriate response must be to 
remit the matter to the delegate and ask him to produce a decision that 
squarely addresses the statutory and Charter arguments raised by Mr. 
Tran.9 

30. The decision from the Court of Appeal makes it clear that the Court is uncomfortable 
with the approach it feels compelled to take given its interpretation of the jurisprudence 
of this Court. Given the broad scope of decisions from front-line officers coming before 
the Courts, guidance on this issue is critical.   

ii. Deference	to	Officers	

31. Even after the decision of this Court in Agraira, there is an ongoing debate about whether 
the same level of deference is owed to the statutory interpretation of a front-line officer or 
delegate as is afforded to truly expert tribunals. In David Suzuki Foundation (a.k.a. 
Georgia Strait Alliance)10, the Court of Appeal provided a thorough argument against 
deference to Ministerial interpretations of the law. The same approach was followed by 
the majority in Takeda11 where Dawson J.A. noted this Court has “albeit without 
discussion…applied a correctness review to the Minister of Citizenship and Immigration’s 
interpretation…of the [IRPA]” on numerous occasions.12  

32. While this Court ostensibly took a different approach in Agraira13, the issue in that case 
dealt with the interpretation of a highly policy-oriented interpretation of "national 
interest" undertaken by a very specialized and restricted group of ministerial delegates. 
Following Agraira, the Court of Appeal in Kandola accepted that the presumption of 
deference applies to ministerial interpretations of law, but found that "as in Takeda, this 
presumption can be quickly rebutted".14 In dissent, Mainville J.A. expressed his “deep 
disagreement” with the presumption even if easily rebutted, specifically taking issue with 
the decision in Agraira: 

                                                
9 Paul Daly, A Snapshot of What’s Wrong with Canadian Administrative Law: MPSEP v. Tran, 2015 FCA 237, Case 
Comment, Administrative Law Matters (November 13, 2015), CanLII Connects, online: 
http://canliiconnects.org/en/commentaries/36164 
10 Canada (Fisheries and Oceans) v. David Suzuki Foundation, 2012 FCA 40 at paras. 70-105. 
11 Takeda Canada Inc. v. Canada (Health), 2013 FCA 13 at paras. 111-116 
12 Id. at para. 116 
13 Agraira v. Canada (Public Safety and Emergency Preparedness), 2013 SCC 36 at para 50.  
14 Canada (Citizenship and Immigration) v. Kandola, 2014 FCA 85 at paras. 42-43 
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I deeply disagree with this approach on a principled basis for the reasons 
I extensively set out in [David Suzuki Foundation]. As I indicated there, 
assuming without clear legislative authority that Parliament intends to 
defer to the executive for the interpretation of its laws is, in my view, a 
paradigm shift in the fabric of Canada’s constitution.15 

33. The concern expressed by Mainville J.A. is one that goes to the core of the constitutional 
order. It is difficult to see how the law provides a meaningful limitation on the actions of 
the executive in interactions with individuals when the executive is allowed to interpret 
the law as it sees fit, and is not even bound to a particular interpretation of the law.  

34. In recent publications, both Professors David Mullan and Paul Daly agree this is an 
important issue that requires attention and clarification from this Court. Professor Mullan 
writes: 

In this analysis, I should not be read as being critical of any of the 
approaches that have been advanced on the question of the application of 
the presumption of deference to home statute interpretation by decision-
makers other than tribunals. However, as Paul Daly has said in “Who 
Decides Here? Deference on Ministerial Interpretations of Law (Again)”, 
Administrative Law Matters, Blog, April 11, 2014, in reference to both 
Kandola and another Federal Court of Appeal judgment: 
Ultimately, the Supreme Court of Canada is going to have to treat this 
question more rigorously and, in doing so, pay close attention to the 
concerns of federal court judges.16 

35. The case at bar is an appropriate case to do so, and this Court ought to clarify the role of 
reviewing courts when dealing with front-line decision makers. 

iii. Certified	Questions	

36. Since this Court’s decision in Agraira, there had been some debate as to whether the 
certification of a question of general importance meant that the Federal Court of Appeal 
should decide the underlying question of law on a correctness standard. The Court 
recently addressed the issue in Kanthasamy, finding that the opinion of the Federal Court 
that there is a question of general importance, while not determinative of the standard of 

                                                
15 Id.at para. 86 
16 David J. Mullan, The Year in Review—Recent Developments in Administrative Law 2014-15, Continuing Legal 
Education Society of British Columbia, December 2015. 
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review, is a relevant factor to be considered.17 In effect, in Kanthasamy, this Court went 
on to give a clear and unequivocal interpretation of the law that could provide guidance 
to officers and the Courts below. 

37. In the case at bar, the approach taken by the Court of Appeal fundamentally undermines 
the purpose of the certification of questions of general importance. The Court gave an 
equivocal answer to the question that only served to sow further confusion and 
uncertainty among the various tribunals and officers who need to apply the relevant 
sections. 

38. This Court should provide further guidance as to the relevance of certified questions of 
general importance as a relevant factor to be considered in determining the appropriate 
level of deference on questions of law. 

iv. Divergent	Interpretations	of	the	Law	

39. While upholding the implicit interpretation of the officer, the Court of Appeal explicitly 
recognizes that the opposite conclusion may also fall within a range of reasonable 
outcomes, and leaves it open to the other tribunals and officers to apply alternate 
interpretations.18 While such divergence may be tolerable in some technical areas within 
the core expertise of specialized tribunals, the grounds of deportation of permanent 
residents must be set out in clear and unequivocal terms. It is fundamentally offensive to 
the rule of law to have different decision-makers applying inconsistent interpretations of 
laws that affect fundamental personal interests, leading to inequitable treatment of 
similarly situated individuals. Such decisions should not depend on the luck of the draw, 
depending on which decision-maker is to hear the case19.  

                                                
17 Kanthasamy v. Canada (Citizenship and Immigration), 2015 SCC 61 (CanLII) at paras. 43-44.  
18 FCA Decision at para. 87 
19 Wilson v. Atomic Energy of Canada Limited, 2015 FCA 17 at para 67; Martinez-Caro v. Canada (Citizenship and 
Immigration), 2011 FC 640 at paras 48-49 per Rennie J. (as he then was) [holding:  

[48]…The absence of criteria governing the exercise of discretion in the choice of legal test is problematic, 
as it leads to ad hoc decision making and the exercise of discretion unbounded by law. 
  
[49] This, in turn, leads to the second legal policy concern.  The discretion to choose one of three legal tests 
is incompatible with the principle that the law is capable of being discerned.  It is integral to the rule of law 
that the law must be knowable.  [...] The law must be accessible, and so far as possible, intelligible, clear 
and predictable.  The late Lord Chief Justice Bingham, in his book The Rule of Law (England: Penguin 
Group, 2010, at 39) points to a succinct statement by Lord Diplock: 
  
Elementary justice or, to use the concept often cited by the European Court [of Justice], the need for legal 
certainty demands that the rules by which the citizen is to be bound should be ascertainable by him (or 
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40. The need for guidance from this Court is not only at the level of reviewing Courts. The 
tribunals themselves struggle with the type of equivocal answers on fundamental 
questions of law such as the ones given by the Court of Appeal in this case. If there are in 
fact multiple reasonable interpretations, this Court needs to provide guidance to 
administrative tribunals as to how and when they should select between the various 
"reasonable" interpretations of the law, whether they should provide reasons for selecting 
one interpretation over another, and whether parties should be given notice as to which 
interpretation might be applied. The ambiguity inherent in the approach suggested by the 
Court of Appeal will lead to these issues being litigated over and over again before 
administrative tribunals as parties seek to convince tribunal members to favour one 
interpretation over another, with no apparent mechanism for finality. Arguably, this is 
also true of a multitude of legal issues decided on the pre-Dunsmuir standards but which 
are now open to being re-litigated ad infinitum before administrative decision makers. 

v. The	Rule	of	Lenity	in	Administrative	Decision	Making		

41. The rule of lenity or strict construction of statutes requires that given the choice between 
two reasonable interpretations of a statute, a decision-maker must resolve the ambiguity 
in favour of the individual whose interests or rights are at stake.  

42. This Court has repeatedly affirmed the principles of fundamental justice underpinning 
strict construction. The following passage from Maxwell (The Interpretation of Statutes) is 
cited by the Court in Bélanger and later in Hasselwander20:         

Where an equivocal word or ambiguous sentence leaves a reasonable 
doubt of its meaning which the canons of interpretation fail to solve, the 
benefit of the doubt should be given to the subject and against the 
Legislature which has failed to explain itself. 

43. In Colet21 and later in Morguard Properties22, this Court made it clear the strict 
construction applies to encroachment on any right of a person or their property, and is not 
restricted to penal statutes: 

                                                                                                                                                       
more realistically, by a competent lawyer advising him) by reference to identifiable sources that are 
publicly available.] 
 

20 R. v. Hasselwander, [1993] 2 SCR 398. 
21 Colet v. The Queen, 1981 CanLII 11 (SCC), [1981] 1 S.C.R. 2. 
22 Morguard Properties Ltd. v. City of Winnipeg, [1983] 2 SCR 493 at pp. 508-509. See also Canadian Marconi v. 
R., [1986] 2 SCR 522. 
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[T]he courts require that, in order to adversely affect a citizen's right, 
whether as a taxpayer or otherwise, the Legislature must do so 
expressly. [...] The Legislature has complete control of the process of 
legislation, and when it has not for any reason clearly expressed itself, 
it has all the resources available to correct that inadequacy of 
expression. This is more true today than ever before in our history of 
parliamentary rule. 

44. The Federal Court has specifically applied the principle in Morguard to the procedural 
rights of long-term permanent residents under the Immigration Act23, and in the context 
of loss of permanent resident status under IRPA24. 

45. In the case at bar, if the Court of Appeal was correct in determining there are multiple 
defensible interpretations, then the ambiguity ought to have been resolved in favour of 
the individual. As indicated by Professor Daly, this Court has yet to provide clarity with 
respect to how this principle must work in the context of deference to administrative 
decision-makers and the role of a reviewing court. The question of whether the rule of 
lenity or strict construction serves to narrow an otherwise broader range of reasonable 
outcomes available to administrative decision-makers and the deference owed to such 
decisions ought to be resolved by this Court.  

vi. Diversity	of	decision	makers		

46. Aside from the serious consequences of criminal inadmissibility for the individuals 
affected, the provisions must be applied and interpreted by a large number of actors both 
inside and outside the administrative regime. In addition to CBSA officers and delegates 
of the Minister of Public Safety, the term is highly relevant to visa officers and delegates 
of the Minister of Citizenship and Immigration who must apply the sections in both 
overseas visa posts and in relation to inland applications. The Immigration Division and 
the Immigration Appeal Division must also interpret the provisions, not only in the 
context of admissibility findings, but with respect to the nature of a "term of 
imprisonment" on the very issue of the jurisdiction of the Immigration Appeal Division 
itself25.  

                                                
23 Solis v. Canada (Minister of Citizenship and Immigration), [1997] 2 FCR 693. 
24 Canada (Citizenship and Immigration) v. Heidari Gezik, 2015 FC 1268 (CanLII) at paras. 61-62 
25 As will be seen below, s.64(2) of IRPA limits the jurisdiction of the Immigration Appeal Division in cases where a 
"term of imprisonment" of 6 months has been imposed, raising a particular complexity with respect to the 
interpretation of the term. Assuming it is a true question of jurisdiction in the Dunsmuir sense, then presumably 
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47. Finally, this Court has directed criminal courts to consider the collateral consequences of 
sentences, an exercise made exceedingly difficult if the application of the sections is 
unclear or inconsistent. It is therefore not clear why the officer's interpretation of a phrase 
with broad implications in IRPA ought to be given the deference sought by the Minister 
and granted by the Court of Appeal. While IRPA may be the officer's "home statute", he 
is but one of many tenants.  

vii. Conclusion	-	Standard	of	Review		

48. In conclusion, the convergence of issues in the present case on the standard of review 
present this Court with an illustration of the problems being faced by tribunals and 
reviewing courts throughout the country. It is incumbent on this Court to bring guidance 
and clarity to this area so that administrative actors, reviewing courts and the individuals 
whose rights are adjudicated in the process can engage in the system with some level of 
confidence and certainty. That is unfortunately not the situation today. 

C. Conditional	Sentence	not	a	“Term	of	Imprisonment”	under	IRPA	

49. The phrase “term of imprisonment” does not bear a uniform meaning across all statutes. 
The term has been interpreted by this Court as not including conditional sentence orders 
when such an interpretation is justified by a contextual and purposive interpretation. 
Conditional sentences of equivalent length are less severe than actual terms of 
incarceration and are reserved for less-serious offenders, meaning that a conditional 
sentence would be of much longer duration than a comparable custodial sentence.  

50. The phrase "term of imprisonment" is used in IRPA both in relation to inadmissibility and 
in the context of appeal rights to the Immigration Appeal Division. A permanent resident 
or foreign national is inadmissible under s.36(1)(a) for serious criminality if “a term of 
imprisonment of more than six months has been imposed”. Under s. 64(2), a person will 
not have a right of appeal26 if they are inadmissible for serious criminality in relation to 

                                                                                                                                                       
when the interpretation of the term in s.64(2) of IRPA comes before the Courts it will be reviewed on a correctness 
standard and a definitive answer will be provided. As the law currently stands, the implication of the "correct" 
interpretation of the term for other actors applying the statute is unclear. In fact, it is not even clear that the 
Immigration Appeal Division itself would be bound by the "correct" interpretation of the words "term of 
imprisonment" in s.64(2) when interpreting the same words in s.36(1)(a). 
26 Unlike the Immigration Division, the Immigration Appeal Division has equitable jurisdiction to assess 
humanitarian and compassionate factors, including the best interests of any children affected, before an ultimate 
decision is made on removal. The Immigration Appeal Division also has the discretion to issue a stay of removal for 
a number of years on strict conditions, which if complied with will allow an applicant reprieve from removal. This 
option is not available to the Immigration Division or Officers; therefore access to the IAD is of utmost significance. 
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an offence “punished in Canada by a term of imprisonment of at least six months”. The 
six month thresholds under sections 36(1) and 64(2) of IRPA cannot be equitably applied 
to longer conditional sentences in the same manner as sentences of incarceration. Lesser 
criminal liability under the Criminal Code should not lead to greater immigration liability 
under IRPA.  

51. In the vast majority of cases of inadmissibility under s.36(1)(a), the relevance of whether 
a conditional sentence is a "term of imprisonment" will be in the context of appeal rights. 
Cases of offences serious enough to attract actual sentences of more than six months 
imprisonment but where the maximum penalty is less than 10 years are uncommon. The 
maximum penalty is sufficient for a finding of inadmissibility without considering the 
actual sentence.  

i. Conditional	Sentence	not	always	a	“Term	of	Imprisonment”	

52. This Court has clearly held that a “term of imprisonment” does not always refer to a 
conditional sentence order. Justice Fish, writing for the majority:  

Moreover, contrary to the appellant’s submission, “imprisonment” in the 
phrases “sentence of imprisonment” and “term of imprisonment” does 
not bear a uniform meaning for all purposes of the Criminal Code.  In 
several instances, these terms necessarily contemplate incarceration.27 

53. The nature and purpose of the legislation at issue must be considered before it is 
determined whether a conditional sentence falls within its purview. On several occasions 
this Court has determined that the use of the term “imprisonment” by a particular 
provision must be restricted to sentences of incarceration. After careful analysis, the 
Court in Proulx  held:  

Accordingly, the word ‘imprisonment’ in s. 718.2(e) should be 
interpreted as ‘incarceration’ rather than in its technical sense of 
encompassing both incarceration and a conditional sentence.28 

54. This Court in Middleton did not find a single exception but rather cited numerous 

                                                
27 R. v. Middleton, 2009 SCC 21 (CanLII) at para. 14 
28 R. v. Proulx, 2000 SCC 5 at para. 95. This is even more evident since 2007 with the passage of An Act to amend 
the Criminal Code (conditional sentence of imprisonment), R.S.C. 2007, c. 12 and the Safe Streets and Communities 
Act, S.C. 2012, c. 1, which included a long list of offences for which the imposition of conditional sentence orders is 
precluded. Section 742.1 of the CCC is now very restrictive. It is difficult to reconcile this with the position of the 
Minister that the length of a CSO would, in another Act, continue to define “serious criminality”. 
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examples of provisions in which a term of imprisonment could not include a conditional 
sentence and concluded: 

[19] … Yet in every instance mentioned, “imprisonment” necessarily 
refers to “incarceration” — and not to conditional sentences served in the 
community.29 

55. The Court held there must be a “purposive and contextual” analysis of the specific 
provision in question in order to determine whether, in the circumstances, the term 
“necessarily refers to ‘incarceration’ — and not to conditional sentences served in the 
community.”30 Following the approach in Proulx, given the choice of two possible 
interpretations of ‘imprisonment’, a court should not choose the one that “could lead to 
absurd results.”31 

56. As highlighted by O'Reilly J. in the case at bar, this is even more important when the 
provisions in question are not found in the Criminal Code but in a separate Act. A term 
that does not bear uniform meaning in its defining Act cannot be expected to impart a 
uniform meaning for the purposes of other statutes. A purposive and contextual analysis 
is therefore required.  

ii. Conditional	sentences	more	lenient	and	of	longer	duration	than	jail	terms	

57. In Proulx, this Court held: “The conditional sentence is a meaningful alternative to 
incarceration for less serious and non-dangerous offenders.”32 In R. v. Knoblauch, this 
Court confirmed this point:  

It seems to me that such an approach would promote the protection of the 
public by seeking to separate the most serious offenders from the 
community while providing that less serious offenders can remain among 
other members of society. [...]33  

58. Conditional sentences are generally more lenient and therefore issued for much longer 
durations than comparable sentences of incarceration. In the words of Lamer C.J. in 
Proulx:   

                                                
29 Middleton, 2009 SCC 21 at para. 19  
30 Id. at para. 19.  
31 Proulx, 2000 SCC 5 at para. 92, see also para. 28.  
32 Proulx, 2000 SCC 5 at para. 21; see also R. v. Fice, [2005] 1 SCR 742 at para. 39.  
33 R. v. Knoblauch, 2000 SCC 58 at para. 102 [quoting in part then Minister of Justice Allan Rock (House of 
Commons Debates, vol. 133, 1st Sess., 35th Parl., September 20, 1994, at p. 5873)] 
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[102] Incarceration will usually provide more denunciation than a 
conditional sentence, as a conditional sentence is generally a more 
lenient sentence than a jail term of equivalent duration.  That said, a 
conditional sentence can still provide a significant amount of 
denunciation.  This is particularly so when onerous conditions are 
imposed and the duration of the conditional sentence is extended beyond 
the duration of the jail sentence that would ordinarily have been imposed 
in the circumstances.34 

59. This reasoning has been explicitly adopted and discussed by sentencing and appellate 
courts35.  

60. This creates a further absurdity insofar as IRPA defines “serious criminality” under s. 36, 
and access to appeal rights under s. 64, in the context of a strict 6 month threshold. This 
temporal distinction cannot be equitably applied to conditional sentences.  

61. The application of these principles in practice effectively illustrates the underlying issue 
in the case at bar, as highlighted in two sets of cases. The first set are cases where the 
Courts have rejected or overturned a jail term of six months or less and instead imposed a 
conditional sentence significantly longer than six months as a result of mitigating 
factors36. The second set are cases in which a conditional sentence longer than six months 
was rejected or overturned and a jail term of less than six months imposed due to 
aggravating factors37. A review of the cases shows that although the Court, the Crown 
and defence counsel did not necessarily agree on the appropriate sentence in a given case, 

                                                
34 Proulx, 2000 SCC 5 at paras. 102, 104 [emphasis added]  
35 See, for example, R. v. Laliberte, 2000 SKCA 27; R. v. Parsons, 2000 ABPC 108 at para. 22; R. v. Stroshein, 
2001 SKCA 20 at para. 61 [holding "a conditional sentence of imprisonment should be longer than a comparable 
custodial sentence for the same offence committed in similar circumstances."] 
 
36 R. v. Shah, 2003 BCCA 294 [reduction from 3 months jail to 12 month CSO]; R. v. Gan, 2007 BCCA 59 

[reduction from 90 days intermittent jail to 12 month CSO]; R. v. Saundercook-Menard, 2009 ONCA 493 [reduction 

from 3 months jail sentence to 18 month CSO]; R. v. Chapman, 2007 YKSC 55 [rejecting 4-5 months jail and 

imposing 12 month CSO due to mitigating factors];  R. v. Jacobson, 2006 CanLII 12292 (ON CA), [reduction from 

6 months jail to 18 month CSO]. 

 
37 R. v. Keller, 2009 ABCA 418, [increase from 18 month CSO to 90 day intermittent jail]; R. v. Weatherbie, 1998 

ABCA 88 [increase from 12 month CSO to 3 months jail]; R. v. Sandhu, 2014 ONCJ 95, [rejecting CSO imposing 

90 days intermittent jail]; R. v. Kasakan, 2006 SKCA 14 [lower court rejecting 9 month CSO and imposing 4 

months jail – upheld]; R. v. Lebar, 2010 ONCA 220, [increase from CSO of 2 years less a day to 6 months jail].  
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all were invariably in agreement that the shorter jail sentences were more severe 
sentences than the longer conditional sentences. It is also notable that the Minister has not 
presented a single case to the contrary from the criminal courts in the prior proceedings in 
this matter. 

62. All of the examples cited would, for a permanent resident, result in inadmissibility and 
loss of appeal rights upon imposition of a lesser sentence, or conversely admissibility and 
the maintenance of appeal rights when more severe sentences are imposed. This is the 
very definition of absurd and inequitable results. 

63. In the case at bar, the sentencing court considered an analogous case with matching 
surname: R. v. Tran, 2005 BCCA 430, in which the Court of Appeal upheld a 4 month 
jail sentence due to the large scale of the marijuana grow operation, the fact the 
individual was on probation at the time of the offence, and because he was the primary 
operator. In contrast, in the case at bar, the sentencing judge imposed a conditional 
sentence on the Appellant due to mitigating circumstances including the smaller scale of 
the operation, the limited role as a “caretaker”, and his family and employment.38 In 
imposing the 12 month conditional sentence, the judge specifically found the Appellant 
should receive a sentence more lenient than in R. v. Tran, 2005 BCCA 430.  

64. Finding a conditional sentence to be a “term of imprisonment” under sections 36(1)(a) 
and 64(2) would lead to a two-tier criminal sentencing system whereby permanent 
residents would be forced to request they be incarcerated in cases that would normally 
only incur conditional sentences, so that the 6 month threshold is not triggered by a 
longer conditional sentence. This is precisely the request that the Appellant finds himself 
making to the British Columbia Court of Appeal in a sentence appeal following the 
decision from the Federal Court of Appeal in this matter. 

D. Retrospective	Application	of	Law	

65. The Appellant was sentenced under s.7(2)(b) of the CDSA as it read at the time the 
offence was committed in 2011, providing for a maximum sentence of 7 years 
imprisonment. In November 2012, the section was amended to double the maximum 
applicable sentence for the production of marijuana from 7 to 14 years.  

66. There is no question that the Appellant was never liable to imprisonment for more than 7 
years. The question before the Court is whether IRPA s.36(1)(a) should be applied as if 

                                                
38 Sentencing Reasons, Application Record [AR] Tab C at p. 5ff 
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the offence had been committed at the time admissibility is assessed, and would therefore 
be subject to a maximum term of imprisonment of ten years or more.  

67. The criminal law is unequivocal on the issue of retroactivity of penal statutes. Section 
11(g) of the Charter is clear that an individual can only be convicted and sentenced under 
the laws in force at the time of the offence.  

68. With respect to the retrospectivity of sentencing statutes, the criminal law gives the 
offender the benefit of the lesser maximum sentence if the law changed since the date of 
the offence. This foundational principle is enshrined in s.11(i) of the Charter: 

11. Any person charged with an offence has the right [...] (i) if found 
guilty of the offence and if the punishment for the offence has been 
varied between the time of commission and the time of sentencing, to the 
benefit of the lesser punishment. 

69. Accordingly, the Appellant was convicted of a Canadian criminal offence punishable by 
a maximum possible sentence of 7 years. At no time was the Appellant’s conduct 
“punishable” by 14 years imprisonment. The maximum possible sentence applicable to 
the Appellant’s conviction has always been and remains 7 years. As such he does not fall 
within the purview of IRPA s. 36(1)(a).  

i. Presumption	against	retrospectivity	

70. The Minister seeks to have this Court work around the fundamental principles of criminal 
law by employing a retrospective application of immigration law. However, the 
interpretation proposed by the Minister violates the long-standing presumption against 
the retrospective or retroactive operation of statutes, unless expressly required by the 
language of the act.39 This Court has emphasized that, in addition to the wording of an 
act, the intention of Parliament must also be examined with respect to whether they had 
specifically and clearly accounted for any costs or unfairness associated with 
retrospective or retroactive effect.40 This principle has been applied in the immigration 
context41 and elsewhere outside the criminal context42. 

71. A retrospective application of a statute has been described as one which “increases a 

                                                
39 Gustavson Drilling (1964) Ltd v Canada (Minister of National Revenue), 1975 CanLII 4 (SCC) at p. 279 
40 British Columbia v. Imperial Tobacco Canada Ltd., 2005 SCC 49 at para. 71. 
41 Singh v. Canada (Minister of Citizenship and Immigration), 2005 FCA 417 (CanLII) at para. 33. 
42 Mackenzie v. Commissioner of teachers' pensions, 1992 CanLII 229 (BC CA). 
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party's liability for past conduct.”43 It has also been defined as: “A retrospective 
statute…changes the law only for the future, but it looks to the past and attaches new 
prejudicial consequences to a completed transaction.”44  

72. A retroactive provision is: “one that applies to facts which were already past when the 
legislation came into force. It changes the law applicable to past conduct or events; in 
effect, it deems the law to have been different from what it actually was.”45 

73. There is no question that the Minister’s proposed interpretation is either retrospective or 
retroactive. 

74. Parliament has not given a clear indication that the section should be applied retroactively 
or retrospectively. If the position on retrospectivity taken by the Minister were correct, 
then upon the amendments to the CDSA being brought into force, a large number of 
permanent residents suddenly became inadmissible for convictions going back decades. 
A permanent resident convicted for marijuana production 25 years ago would suddenly 
go from having been admissible for many years to inadmissible. If such wide-ranging 
retroactivity were to be envisaged by Parliament, the language used would have been 
clear and unambiguous about the intended effect.  

75. In the case at bar, the Appellant is among a class of individuals convicted under a 
Canadian criminal statute that provided for a maximum penalty of seven years.  Because 
the provision is later changed, modified, repealed, or replaced does not ex post facto 
change the status of the individual. The individual remains convicted and sentenced 
under the same Canadian statute in force at the time the Court made its determination. 

76. Even assuming, as the Federal Court of Appeal appears to have found, that there is a 
genuine ambiguity in the provision and that more than one reasonable interpretation is 
available, this Court has made it clear that Charter values can be used a tool of 
interpretation in such cases46. Section 36(1) should therefore be interpreted in a manner 
consistent with the principles enshrined in section 11(i) of the Charter. 

77. The question of whether amendments to criminal statutes can retrospectively have 
collateral consequences without the clear and unequivocal indication that Parliament has 
turned its mind to such consequences has significant implications well beyond the 

                                                
43 Landgraf v. USI Film Products, 511 U.S. 244 (1994) at 280, adopted in Imperial Tobacco Canada Ltd., 2005 SCC 
49 at para. 71.  
44 Krangle (Guardian ad litem of) v. Brisco, 2000 BCCA 147 (CanLII) at para. 51. 
45 Bruys v. Abbott, 1995 CanLII 3348 (BCSC) at para. 13. 
46 Bell Express Vu Limited Partnership v. Rex, 2002 SCC 42. 
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immigration context. As this Court established in Pham, criminal Courts must consider 
collateral consequences of sentencing when assessing a fit sentence. This Court will need 
to provide greater guidance in assessing such consequences, in particular in 
circumstances like the present case where the sentencing judge presumably ought to have 
been aware that the Appellant might be subject to a retrospective application of the 
amendments to the CDSA.  

PART IV: SUBMISSIONS AS TO COSTS 

78. The Appellant does not seek costs and ask that no costs be awarded against him.  

PART V: NATURE OF THE ORDER SOUGHT 

The Appellant requests an order granting leave to appeal from the judgment of the Federal Court 

of Appeal delivered October 30, 2015. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

 

Dated at Vancouver, British Columbia this 29th day of December, 2015. 

 

 

_____________________________ 
Peter Edelmann 
Aris Daghighian 
 

Solicitors for the Appellant 
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