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PART 1- OVERVIEW AND STATEMENT OF FACTS 

A. OVERVIEW 

1. This case does not raise any question of public importance that warrants 

determination by this Court. Rather, it concerns a narrow question of immigration law: 

whether it was reasonable for a Minister's delegate to refer a report opining that Mr. Tran 

is inadmissible to Canada to the Immigration Division of the Immigration and Refugee 

Board (I D), for a hearing before that tribunal. The Federal Court of Appeal properly applied 

the well-settled principles of statutory interpretation and found that the Minister's delegate 

had reasonably interpreted paragraph 36(1)(a) of the Immigration and Refugee Protection 

Act1 (IRPA). There is no novel point of law raised by the decision, nor are there any 

conflicting lower court or appellate decisions to resolve. The Court of Appeal's decision 

follows the clear directions from this Court regarding the reasonableness standard of 

review and the principles of statutory interpretation. It is consistent with the ID's and 

Immigration Appeal Division's (lAD) past interpretations of paragraph 36(1)(a). 

Accordingly, there is no legal issue requiring this Court's attention. 

2. Mr. Tran's arguments regarding the standard of review also do not raise any issue 

of public importance as they turn on the specific facts of this case. Mr. Tran suggests that 

I 
I 

[ 

I 
I 
I 
'!, 

this Court ought to provide guidance on the standard of review applicable to the Minister's ,. 

delegate's implicit interpretation of his home statute. However, that issue arose solely 
f 

because of exceptional procedural circumstances: specifically, Mr. Tran's failure to 1 . 

exhaust his administrative remedies before seeking judicial review. In particular, he 

sought judicial review of the Minister's delegate's decision notwithstanding that both the 

ID and the lAD would have had jurisdiction to revisit the interpretative question at issue. 

Thus, had Mr. Tran followed the usual course it would be the decision of the ID or lAD, 

and not that of the Minister's delegate, that would properly be the subject of juridical 

review. 

3. Accordingly, this application should be dismissed. 

1 sc 2001, c 27. 

( . 

I 
1! ' 

' I 

I 
I 



2 

B. STATEMENT OF FACTS 

4. The respondent relies on the facts as set out in the decisions of the Minister's 

delegate, the Federal Court and the Federal Court of Appeal. 2 

(i) Section 44 Report Process 

5. This case arises from Mr. Tran's judicial review of a decision by a delegate of the 

Minister of Public Safety (Minister's delegate) to refer an inadmissibility report to the ID 

for a hearing to determine whether Mr. Tran is admissible to Canada. This referral is 

situated within the broader process for loss of status and removal under the IRPA. 

6. Parliament enacted the IRPA in 2001. Paragraph 36(1 )(a), which has been in place 

since the IRPA came into force, provides that permanent residents are inadmissible for 

serious criminality if they have been convicted of a federal offence punishable by a 

maximum term of imprisonment of at least ten years, or for which they were sentenced to 

more than six months of imprisonment. 

7. Section 44 of the IRPA sets out the process whereby a Minister's delegate may 

refer a permanent resident to the ID for an admissibility hearing. If an officer has made a 

report under subsection 44(1) opining that a permanent resident is inadmissible pursuant 

to paragraph 36(1 )(a), a Minister's delegate reviews the report to assess whether it is 

well-founded. If so, the section 44 report may be referred to the ID for an admissibility 

hearing. Courts have held that, depending on the circumstances, a Minister's delegate 

may have some limited discretion not to refer an otherwise well-founded section 44 report 

to the 10.3 

2 Section 44(1) Highlights ("Delegate's Reasons"), Applicant's Leave Application Tab C, pp 23-25; Tran v 
Canada MPSEP, 2014 FC 1040 ("Federal Court Decision"), Applicant's Leave Application Tab C, pp 26-
37; Canada (MPSEP) v Tran, 2015 FCA 237 ("Federal Court of Appeal Decision"), Applicant's Leave 
Application Tab C, pp 40-84. 
3 Cha v Canada (MCI), 2006 FCA 126, para 41; Richter v Canada (MPSEP), 2008 FC 806, para 14, aff'd 
2009 FCA 73. 
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8. At the conclusion of an admissibility hearing, the ID will make a removal order 

against a permanent resident if satisfied that the individual is inadmissible, in accordance 

with paragraph 45(d) of the IRPA. 

9. Sections 63 and 67 of the /RPA provide a right of appeal wherein the lAD may 

correct any error made by the ID and also consider whether humanitarian and 

compassionate factors warrant special relief from a removal order. However, subsection 

64(2) bars appeals for those found inadmissible for serious criminality, which is defined 

as including those punished in Canada by a term of imprisonment of at least six months. 

If it is contested whether a permanent resident has a right of appeal, he or she may file 

an appeal with the lAD, which may make a preliminary finding on its jurisdiction.4 

! 
I 
I 

I . 

(ii) Applicant's Status in Canada and Criminal Convictions I . 

10. Mr. Tran is a citizen of Vietnam. He immigrated to Canada and acquired permanent ,. 

resident status in 1989.5 

11. On November 29, 2012, Mr. Tran was convicted of production of a controlled 

substance contrary to section 7(1) of the Controlled Drugs and Substances Ad' (COSA). 

He had been operating, with others, a marihuana grow operation involving about 915 

plants and theft of electricity worth almost $100,000. Mr. Tran was sentenced to a 12-

month conditional sentence of imprisonment,? Under section 742.1 of the Criminal Code8 

such sentences are served in the community with conditions. 

12. Notwithstanding that by the time of Mr. Tran's conviction the maximum punishment 

had increased to 14 years, the sentencing judge applied the punishment in place at the 

time Mr. Tran committed his offence, pursuant to paragraph 11 (i) of the Canadian Charter 

of Rights and Freedoms, which provides that a person found guilty of an offence is entitled 

4 See e.g. Shehzad v Canada (MCI), 2016 FC 80. 
s Delegate's Reasons, supra note 2, p 23. 
6 sc 1996, c 19. 
7 Delegate's Reasons, supra note 2, p 23. 
s RSC 1985, c C-46. 
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to the lesser punishment, if the punishment has changed between the time of the 

commission of the offence and the time of sentencing.9 

13. On January 14, 2013, four days before his sentencing for marihuana production, 

Mr. Tran was also convicted of having care or control of a vehicle or vessel while impaired, 

contrary to paragraph 253(1)(a) of the Criminal Code.10 

14. In addition to those two convictions, Mr. Tran has been arrested and charged on 

several other occasions that did not result in a conviction. 11 

(iii) Minister's Delegate Decision 

15. On July 26, 2013, a Canada Border Services Agency (CBSA) officer made a report 

under subsection 44( 1) of the IRPA alleging that Mr. Tran is inadmissible to Canada under 

paragraph 36(1)(a) for serious criminality. 12 Mr. Tran filed submissions in response. His 

case was referred to an admissibility hearing, but the CBSA withdrew the referral to allow 

Mr. Tran the opportunity to make additional submissions in light of the coming into force 

of amendments under the Faster Removal of Foreign Criminals Act. 13 As described 

above, the amendments to subsection 64(2) of the IRPA limited the scope of the right to 

seek an appeal in the lAD from removal orders that are based on serious criminality. Mr. 

Tran filed additional submissions. 14 

16. Mr. Tran's submissions repeatedly stated that he should be allowed to remain in 

Canada because the drug conviction was his "first and only offence" and apart from it his 

first 22 years in Canada were "without incident," as were the two years since the incident. 

Mr. Tran did not disclose thatafter the drug offence, he committed the offence of driving 

while impaired. Nor did Mr. Tran make known that his second conviction had not been 

disclosed at his sentencing for marihuana production.15 

9 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, s 11 (i). 
1o Delegate's Reasons, supra note 2, p 24. 
11 Ibid. 
" Ibid, p 23. 
13 sc 2013, c 16, s 24. 
14 Delegate's Reasons, supra note 2, p 23. 
1s Ibid, p 24. 
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17. On October 7, 2013, an officer prepared an inadmissibility report under subsection 

44(1) of the IRPA, setting out the relevant facts which justified the officer's opinion that 

Mr. Tran was inadmissible to Canada for reason of serious criminality and referred the 

report to a Minister's delegate. On October 10, 2013, a Minister's delegate reviewed the 

file and, having formed the opinion that the report was well-founded, referred it to the ID 

for an admissibility hearing. The Minister's delegate's opinion that the inadmissibility 

report was well-founded was based on Mr. Tran's conviction in Canada of an offence for 

which he was sentenced to a 12-month term of imprisonment. The Minister's delegate 

was not satisfied that there were "compelling reasons" why Mr. Tran should be allowed 

to remain in Canada notwithstanding his inadmissibility.16 

(iv) Federal Court Decision 

18. While it was open to Mr. Tran to argue that he is not described in paragraph 

36(1 )(a) before the ID, he instead elected to seek judicial review of the referral decision. 

19. On November 4, 2014, the Application Judge allowed Mr. Tran's application for 

judicial review. As set out in brief Reasons for Judgment: 

a. The Application Judge found that a conditional sentence of imprisonment is not 

a term of "imprisonment" under paragraph 36(1 )(a) of the IRPA based on his view 

that conditional sentences are imposed on those who are not "serious criminals." 

b. The Application Judge found that the relevant time period for determining whether 

Mr. Tran's offence was "punishable by a maximum term of imprisonment of at 

least 10 years" was the time of conviction. The Application Judge reasoned that 

Mr. Tran was not convicted of a crime "punishable" by at least 10 years of 

imprisonment because, as the Application Judge believed, "the maximum 

sentence at the time of his conviction was 7 years." In fact, by the time of Mr. 

Tran's conviction, the maximum punishment had already increased to 14 years. 

' 6 Ibid, p 25. 
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c. The Application Judge found that the Minister's delegate had improperly relied 

on arrests and charges as evidence of criminal conduct in deciding whether to 

exercise his limited discretion not to refer Mr. Tran to admissibility hearingY 

20. The Application Judge certified two questions for appeal in relation to the first two 

issues described above, pursuant to paragraph 74(d) of the /RPA. 

{v) Federal Court of Appeal Decision 

21. On behalf of the unanimous Federal Court of Appeal, the Honourable Justice 

Gauthier allowed the Minister's appeal and found that the Minister's delegate had 

reasonably referred Mr. Tran to an admissibility hearing. 

22. The Court of Appeal began by noting that the Minister's delegate did not expressly 

address Mr. Tran's arguments regarding the scope of paragraph 36(1 )(a). It was implicit 

in the decision that Mr. Tran was described in that paragraph either because: 

a. Marihuana production was punishable at the time his admissibility was assessed 

by a term of imprisonment of more than ten years; and/or 

b. He was sentenced to a term of imprisonment of more than six months.18 

23. In addition to this implicit reasoning, the section 44 report expressly sets out the 

Minister's delegate's conclusion that Mr. Tran was sentenced to a term of imprisonment 

of more than six months: "He received a 12 month conditional sentence order (CSO), 

rendering him inadmissible under IRPA section 36(1)(a)."19 

24. The Court of Appeal noted that on a reasonableness review it was not open to the 

Application Judge to substitute his own view of the proper interpretation of paragraph 

36(1 )(a): "deference due to a tribunal does not disappear because its decision on a certain 

issue is implicit."20 The Court of Appeal then applied the modern rule of statutory 

17 Federal Court Decision, supra note 2, pp 29-34. 
18 Federal Court of Appeal Decision, supra note 2, p 53, para 34. 
19 Delegate's Reasons, supra note 2, p 23. 
2° Federal Court of Appeal Decision, supra note 2, pp 56-57, paras 43-44. 
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interpretation, considering the words of the IRPA, in their entire context and grammatical 

and ordinary sense, harmoniously with the scheme and object of the Act, and the intention 

of Parliament. The Court of Appeal concluded that the interpretation adopted by the 

Minister's delegate was reasonable. 

25. While the Court of Appeal provided that "it is not evident that only one interpretation 

is defensible," this does not amount to a finding that multiple interpretations would 

necessarily be found reasonable.21 The Court contemplated the possibility that a 

subsequent administrative decision maker may reach a different conclusion regarding the 

scope of paragraph 36(1)(a). Such a decision would be subject to judicial review to 

determine whether it is consistent with the relevant principles of statutory interpretation. 

In this case, the Court of Appeal reviewed only the decision that was before it. 

PART II- QUESTIONS IN ISSUE 

26. The Court of Appeal's decision does not raise any question of public importance 

so as to meet the threshold for obtaining leave to appeal. 

PART Ill- ARGUMENT 

27. Mr. Tran has misidentified the relevant issue for the purpose of this application for 

leave to appeal. Although this Court is not a court of error, Mr. Tran has largely restated 

the submissions made before the Court of Appeal, as well as raising new arguments that 

go to the merits of that Court's decision. The issue is whether this application raises a 

question of public importance. As explained below, Mr. Tran has not demonstrated that 

there is any such question that requires the attention of this Court. 

A. STANDARD OF REVIEW IS NOT AN ISSUE OF PUBLIC IMPORTANCE 

28. Contrary to Mr. Tran's assertions, the Court of Appeal's application of the 

reasonableness standard is not an issue of public importance. 

21 Ibid, p 57, para 45. 
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29. First, the standard of review was not an issue in contention in this case. As the 

Court of Appeal noted, there was "no dispute" that the appropriate standard was 

reasonableness.22 

30. Second, the Court of Appeal's findings on standard of review were not 

controversial. They do not raise any question of public importance, but rather rest on well

established principles of administrative law that have already been resolved by this Court. 

In particular, the Court of Appeal's application of the "reasonableness" standard was 

consistent with the following settled principles: 

• The Dunsmuir 23 framework applies to "a variety of administrative bodies" and "all 

exercises of public authority". 24 

• Reasonableness is the presumptive standard of review when an administrative 

body is interpreting its own statute or statutes closely connected with its function 

with which it will have particular familiarity. This includes, for example, decisions 
I 

made by the Governor in Council, as was the case in Canadian National 

Rai/way25 and discretionary decisions made by a Minister under the IRPA, as was 

the case in Agraira.26 

• A certified question does not compel a correctness standard of review. 27 

• There are not varying levels of deference within the reasonableness standard. 28 

• The reasonableness standard does not offend the rule of law despite the potential 

for contradictory interpretations of a statute. There is no "neat division between 

what one might call a 'lawyer's question' and a 'bureaucrat's question"' and so an 

administrative body is usually best placed to interpret its home statute.29 A 

22 Federal Court Decision, supra note 2, pp 29, 33 paras 8, 20; Federal Court of Appeal Decision, supra 
note 2, pp 48, 52, paras 22, 31. 
23 Dunsmuir v New Brunswick, 2008 SCC 9. 
24 Canadian National Railway Co v Canada (Attorney General), 2014 SCC 40, paras 53-54. 
25 Canadian National Railway, supra note 24, paras 55, 58, 63. 
26 Agraira v Canada (PSEP), 2013 SCC 36, para 50. 
27 Kanthasamy v Canada (MCI), 2015 SCC 61, paras 43-44. 
28 Alberta (Information & Privacy Commissioner) v Alberta Teachers' Association, 2011 SCC 61, para 47. 
29 Smith v Alliance Pipeline Ltd, 2011 SCC 7, paras 38-39; McLean v British Columbia (Securities 
Commission), 2013 SCC 67, paras 30-31,33. 
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reviewing court will "defer to any reasonable interpretation adopted by an 

administrative decision maker, even if other reasonable interpretations may 

exist."30 

I 
' 

f 

• A decision-maker is not required to make an explicit finding on each subordinate ,. 

issue. The reviewing court should give respectful attention to the reasons that 

could be offered. If there is a reasonable basis for the decision, it should not be ,. 

disturbed.31 This principle has not been limited to circumstances when an issue 

is raised for the first time on judicial review. 

31. Mr. Tran's submissions now appear to question whether the appropriate standard 

of review was correctness, rather than reasonableness. For example, he requests "further 

guidance" as to the relevance of certified questions in determining the level of deference 

and quotes an internet comment by Professor Paul Daly who opined that "something has 

gone rather badly wrong" if deference was appropriate in this case. He also cites 

decisions of the Federal Court of Appeal where correctness was found to be the standard 

of review. 32 However, Mr. Tran's submissions also do not explicitly argue for a correctness 

standard. Rather, it appears he advocates for a new, less deferential standard of review 

that is something short of "correctness" but something more than "reasonableness." 

32. As explained below, the "further guidance" Mr. Tran seeks has already been 

provided by this Court. 

(i) "Reasonableness" is a single standard 

33. On a reasonableness review, the decision maker is afforded deference. A 

reviewing court may not simply substitute a view of the preferred outcome. To the extent 

that Mr. Tran may be arguing for a new, less deferential "reasonableness" standard of 

review in the case of implicit reasons from a Minister's delegate, this Court has made it 

30 McLean, supra note 29, para 40. 
31 Newfoundland and Labrador Nurses' Union v Newfoundland and Labrador (Treasury Board), 2011 
sec 62, paras 12, 15-16; Alberta Teachers, supra note 28, para 53; Agraira, supra note 26, paras 56-58, 
63, 88; McLean, supra note 29, paras 71-72. 
32 Applicant's Submissions, Applicants Leave Application, Tab D, pp 92, 94, 96, paras 24, 31, 38. 
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clear that there are not varying degrees of deference.33 To find otherwise would amount 

to returning to the "unreasonable" and "patently unreasonable" standards of review. This 

Court has also rejected the distinction proposed by Mr. Tran between "truly expert 

tribunals" and a "front-line officer or delegate". As set out above, the Dunsmuir framework 

applies to all administrative bodies and it is unhelpful to attempt to parse a decision 

maker's expertise.34 

34. Mr. Tran argues that the potential for divergent interpretations of paragraph 

36(1 )(a) is not tolerable in the context of immigration inadmissibility proceedings. As will 

be further explained below, this argument is academic, as the administrative decision 

makers who interpret this paragraph have consistently concluded that conditional 

sentences of imprisonment are terms of imprisonment under the IRPA. Mr. Tran's 

concern that there is the potential for inconsistency simply does not arise on the facts of 

this case, as the relevant decisions of administrative decision makers are consistent. 

(ii) Implicit reasons are granted deference 

35. As the Court of Appeal identified, the Minister's delegate's reasons did not directly 

include a statutory interpretation analysis. Instead, it is implicit from the decision that the 

Minister's delegate found Mr. Tran to be described in paragraph 36(1 )(a) of the IRPA. Mr. 

Tran's submissions take issue with this finding but do not raise a question of public 

importance. 

36. First, judicial review of an administrative body's implicit reasoning has been 

repeatedly addressed by this Court. Beginning with Alberta Teachers, this Court has 

provided that "a reviewing court should give respectful attention to the reasons 'which 

could be offered in support of a decision."'35 

37. This Court applied the guidance from Alberta Teachers in subsequent cases. In 

Agraira, the Minister did not expressly define the term "national interest" in subsection 

33 Alberta Teachers, supra note 28, para 47. 
34 Canadian National Railway, supra note 24, paras 53-54; McLean, supra note 29, paras 30-31. 
35 Alberta Teachers, supra note 28, para 53. 
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34(2) of the IRPA but his interpretation could be inferred from the ultimate decision. This 

Court granted deference to the reasons that could be offered for the Minister's decision.36 

Similarly in McLean, the British Columbia Securities Commission determined that a 

proceeding was not limitation barred and in doing so implicitly interpreted its home statute. 

Again, this Court applied Alberta Teachers' and granted deference to the reasons that 

could be offered in support of the Commission's conclusion.37 This law is well-settled. 

38. In an argument not raised in the courts below, Mr. Tran faults the Minister's 

delegate for not explicitly conducting a statutory interpretation analysis. He suggests that 

this should result in a less deferential standard of review. Not only is this argument 

inconsistent with several past decisions of this Court, most recently Agraira and McLean, 

but the referral decision must also be situated within the broader administrative process. 

The decision is merely the delegate's determination that the section 44 report is well

founded such that the ID should convene a hearing. It is the ID which decides whether 

Mr. Tran is inadmissible. 

39. Mr. Tran's argument only arises due to the unique factual circumstances of his 

judicial review. Mr. Tran elected to seek judicial review of the Minister's delegate's referral 

rather than exhaust his administrative law remedies. This required his judicial review to 

proceed on the basis of the Minister's delegate's implicit findings. It is unnecessary for 

this Court to provide further guidance regarding how deference should be shown to 

implicit reasoning, not only because Newfoundland Nurses, Alberta Teachers, Agraira 

and McLean have all settled the question, but also because Mr. Tran's argument is limited 

to this case's specific factual context. It can be expected that applicants will generally 

follow the intended administrative process, and so the reasons of the ID or lAD would be 

the subject of any judicial review. 

40. In addition, it would be contrary to the efficient and proper functioning of the overall 

I 
I 
'. 
I 

[ 

I 
I 
I 
I 
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I 

I . 
I 
I 

I 
scheme to require the Minister's delegate to conduct a redundant statutory interpretation 1· 
analysis. The interpretative task at issue would have been squarely before the ID as it is 

36 Agraira, supra note 26, para 56-58, 63. 
37 McLean, supra note 29, paras 71-72. 
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the tribunal tasked with adjudicating inadmissibility in Mr. Tran's circumstances. In 

creating the ID and the lAD and assigning them a role in the inadmissibility process, 

Parliament has signaled its desire for these administrative bodies to have primary 

responsibility for balancing the competing policy considerations implicated when 

interpreting and applying the IRPA. 

41. As this Court has observed, remitting the issue to the decision-maker is 

unnecessary when the reasons for decision can be inferred and may undermine the goal 

of expedient and cost-efficient decision-making. 38 Here, not only are the reasons for 

decision readily ascertainable when the principles of statutory interpretation are applied, 

but also the lAD has provided clear reasons for interpreting conditional sentences to be 

terms of imprisonment under the IRPN9 and a Citizenship and Immigration enforcement 

manual provides the same interpretation in the context of removals.40 It is apparent that 

the Minister's delegate was maintaining consistency with the lAD's reasoning and the 

treatment of conditional sentences throughout the IRPA. 

42. Contrary to Mr. Tran's submissions, the Court of Appeal did not "plea(d] for 

guidance"41 regarding how to review implicit reasons. Rather the Court simply noted that 

I 
I 

I 
I 

I 

it is difficult to grant deference to implicit reasoning particularly when there are many ,. 

principles of statutory interpretation, each of which could be assigned different weight and 

that further guidance would be welcomed. As explained above, this arose only due to the 

unique factual context of Mr. Tran's judicial review. Moreover, this is not a case where the 

various principles of statutory interpretation would lead to divergent outcomes such that 

is was necessary to assign them different weights. Rather, though the Court of Appeal 

said it was "not evident" that only one interpretation of paragraph 36(1 )(a) was 

38 Alberta Teachers, supra note 28, para 55; McLean, supra note 29, para 72. 
39 Kwan v MPSEP, 2006 Canlll 52292 (lAD), para 7; Meerza v Canada (MCI), [2003]1ADD No 635, 
paras 2-4; Sadowski v MPSEP, 2009 Canlll 79215 (lAD), para 9; Spencerv MPSEP, 2008 Canlll 78053 
(lAD), para 13-17; Fong v MPSEP, 2010 Canlll 55730, para 19 (set aside on other grounds without 
comment on this issue, 2010 FC 1134). 
40 ENF 10 Removals (2010-03-31), pp 22, 31, 34, 37. 
41 Applicant's Submissions, supra note 32, p 93, para 28. 
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defensible,42 the Court did not identify any principle of interpretation that weighed against 

the Minister's delegate's decision. The Court's observations are merely hypothetical. 

B. INTERPRETATION OF S. 36(1)(Al IS NOT AN ISSUE OF PUBLIC IMPORTANCE 

(i) Conditional sentence orders are "terms of imprisonment" 

43. The Court of Appeal's findings regarding the interpretation of the phrase "term of 

imprisonment" in paragraph 36(1 )(a) flow from the application of the long-established 

principle that the "words of an Act are to be read in their entire context and in their 

grammatical and ordinary sense harmoniously with the scheme of the Act, the object of 

the Act, and the intention of Parliament."43 As the Court of Appeal concluded, applying 

this principle demonstrates that it was reasonable to interpret "term of imprisonment" 

under paragraph 36(1 )(a) of the IRPA to include both conditional sentences of 

imprisonment served in the community, and carceral sentences. Beginning with this 

Court's decision in Proulx,44 it has been settled law that conditional sentences are terms 

of imprisonment, including in the immigration context. Accordingly, the Court of Appeal's 

conclusion on this issue raises no question of public importance requiring the 

consideration of this Court. 

44. The Court of Appeal.applied uncontroversial statutory interpretation principles to 

conclude that the Minister's delegate's interpretation and application of paragraph 

36(1)(a) of the IRPA was reasonable. As the Court of Appeal's reasons explain, the 

Minister's delegate's decision was amply supported by the text, context and purpose of 

paragraph 36(1 )(a). The Minister's delegate's interpretation of that paragraph is 

supported by the plain meaning of the legislation, long established jurisprudence of this 

42 Federal Court of Appeal Decision, supra note 2, p 57, para 45. 
43 Canadian Broadcasting Corp v SODRAC 2003/nc., 2015 SCC 57, para 48. 
44 R v Proulx, 2000 SCC 5, paras 29, 39-40. 
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Court,45 by the purpose and legislative context of s. 36(1 )(a),46 by consistent decisions of 

the 10 and IAD;47 and by the Parliamentary record.48 

45. The Court of Appeal directly answered Mr. Tran's arguments that conditional 

sentences of imprisonment are imposed for relatively less serious crimes. The Court 

explained that this argument "does not necessarily mean that such crimes are not viewed 

by the legislator as serious enough to warrant being inadmissible." It is open to Parliament 

to prescribe inadmissibility based on criminality that is "serious enough" for a conditional 

sentence of greater than six months, though not for a term of incarceration. The Court 

noted that "[!]here is still a wide margin between the offences described in subsection 

36(2), which even includes offences under the IRPA, and those for which a conditional 

term of imprisonment can now be imposed." The Court of Appeal also conducted a 

detailed review of the legislative evolution of the IRPA and found that Parliament had 

considered the relevant policy arguments against including conditional sentences when 

subsection 64(2) was amended in 2013. Motions to expressly exclude conditional 

sentences were defeated.49 

46. Further, this Court has affirmed that conditional sentences are, in fact, serious 

r 
' 

I 

I 
I 
I 

matters, served by way of "strict surveillance in the community" under "far more restrictive" I . 
conditions than probation.50 While amendments to the Criminal Code now preclude 

conditional sentence orders for certain offences, 51 in Proulx this Court specified that there 

is no presumption against conditional sentence orders for serious crimes. 52 Importantly, 

paragraph 36(1)(a) came into force in 2002, after this Court's decision in Proulx which 

explained the conditional sentence regime. 

45 Ibid; R v Wu, 2003 SCC 73, para 25; R v Middleton, 2009 SCC 21, para 1 0-11; see also para 57, per 
Binnie J, concurring. 
46 Federal Court of Appeal Decision, supra note 2, pp 57-58, 62-63, paras 47, 62. 
47 Kwan v MPSEP, supra note 39; Meerza v Canada (MGt), supra note 39; Sadowski v MPSEP, supra 
note 39; Spencer v MPSEP, supra note 39; Fang v MPSEP, supra note 39. 
48 Federal Court of Appeal Decision, supra note 2, pp 65-66, 68-71, paras 73-75, 81-86. 
49 /bid, pp 65-66, 68-71, paras 72-75, 81-86. 
50 R v Proulx, supra note 45, paras 21, 29, 36, 39. 
51 Safe Streets and Communities Act, SC 2012, c 1, s 34. 
52 Proulx, supra note 44, paras 80-81, 130. 
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47. Mr. Tran relies on a letter from the Canadian Association for Refugee Lawyers 

(CARL), which shares Mr. Tran's concern about the impact of interpreting a "term of 

imprisonment" as including conditional sentences of imprisonment for immigration 

purposes. 53 However, CARL has not identified any specific question of public importance 

to which its proposed intervention could be directed. Further, the Court of Appeal squarely 

considered these concerns, but found that Parliament's intention is clear. 54 

(ii) Relevant time period under s. 36(1)(a) is the time of the inadmissibility 
decision 

48. No question of public importance arises from the Court of Appeal's conclusion that 

"admissibility under subsection 36(1) should logically be tested against Canada's 

prevailing views of the seriousness of the offence in question."55 Not only is this an 

exceptionally narrow question of immigration law, applicable to only a small subset of 

individuals on a limited set offacts, but further the Court of Appeal's decision is consistent 

with a long line of uncontroverted case law. In keeping with the objectives of the IRPA, 

the Federal Courts have consistently held that for inadmissibility provisions, the duration 

of the possible sentence of imprisonment must be determined based on the law at the 

time the tribunal hears the case. 56 As the Court of Appeal noted, non-citizens benefit from 

"the other side of the coin," that is, if Canada views their offence as less serious when 

their potential inadmissibility is assessed, than at the time of their conviction.57 

49. Retrospective interpretations of immigration law provisions referencing criminality 

have been repeatedly upheld, consistent with the IRPA's public policy purpose of 

prioritizing security. 58 The Court of Appeal correctly noted that "proceedings before the 

Minister's delegate are neither criminal nor penal" and "the most fundamental principle of 

53 Letter dated December 21, 2015, Applicants Leave Application, Tab E, pp 122-123. 
54 Federal Court of Appeal Decision, supra note 2, pp 68-71, paras 81-86. 
55 /bid, p 61, para 58. 
56 Ibid, pp 59-60, paras 53-54; Robertson v Canada (ME/), [1978] FCJ No 94 (CA), para 6; Edmond v 
Canada (MC/), 2012 FC 674, para 22; Ward v Canada (MC/), [1996] FCJ No 1687, paras 16-18; Weso v 
Canada (MC/), [1998] FCJ No 1945, paras 7 -8; Sanchez v Canada (MC/), 2013 FC 913, para 60 (aff'd 
2014 FCA 157, leave to appeal to SCC dismissed). 
57 Federal Court of Appeal Decision, supra note 2, p 61, para 54; See e.g. Robertson, supra note 56. 
56 Medovarski v Canada (MCI), 2005 SCC 51, para 10; Sanchez v Canada (MCI), supra note 58; Singh v 
Canada (MC/), 2005 FCA 417, paras 40-44. 
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immigration law is that non-citizens do not have an unqualified right to enter or remain in 

Canada." As expressed by Justice Russell in Sanchez, and later endorsed by the Court 

of Appeal, "[i]t is for Canada to decide who it regards as deserving, and Canada's views 

on that may well change from time to time as Parliament alters its views on particular 

crimes."59 

50. In sum, the statutory interpretation arguments Mr. Tran raises in this leave 

application were explicitly rejected by the Court of Appeal based on long standing 

interpretative principles, and the particular legislative and jurisprudential context of 

paragraph 36(1)(a) of the IRPA. Essentially, Mr. Tran argues that the Court of Appeal 

reached the wrong conclusions as to the interpretation of paragraph 36(1)(a). However, 

it is trite law that this Court is not a court of error. That a court of appeal reached an 

allegedly wrong result or did not follow a judgment of this Court is in itself insufficient to 

warrant leave for appeal.60 In any event, in the case at hand the Court of Appeal's 

conclusions are soundly supported in law and fact. 

PART IV- SUBMISSIONS CONCERNING COSTS 

51. As no issue of public importance is raised in this application, there is no reason to 

depart from the usual order that costs follow the cause. 

PART V- NATURE OF ORDER SOUGHT 

52. The Minister requests an order dismissing this application for leave with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

DATED February 5, 2016, at Vancouver, British Columbia. 

Banafsheh Sokhansanj 
Alison Brown 

59 Federal Court of Appeal Decision, supra note 2, pp 60-61, paras 55-58. 
60 Sopinka, J. "The Supreme Court of Canada" (10 April1997) (speech), cited in Brown, Supreme 
Court of Canada Practice (Scarborough: Carswell, 2015), p 20. 
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PART VII- STATUTORY PROVISIONS 

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982 

Proceedings in criminal and penal 
matters 

11. Any person charged with an offence 
has the right 

[ ... ] 

(1) if found guilty of the offence and if 
the punishment for the offence has 
been varied between the time of 
commission and the time of 
sentencing, to the benefit of the lesser 
punishment. 

Affaires criminelles et p{males 

11. Tout inculpe ale droit: 

[ ... ] 

(1) de beneficier de Ia peine Ia moins 
severe, lorsque Ia peine qui 
sanctionne !'infraction dont il est 
declare coupable est modifiee entre le 
moment de Ia perpetration de 
!'infraction et celui de Ia sentence. 

Controlled Drugs and Substances Act, SC 1996, c 19 

Production of substance 

7 (1) Except as authorized under the 
regulations, no person shall produce a 
substance included in Schedule I, II, Ill or 
IV. 

Criminal Code, RSC, 1985, c C-46 

Conditional Sentence of Imprisonment 

[ ... ] 

Imposing of conditional sentence 

7 42.1 If a person is convicted of an 
offence and the court imposes a sentence 
of imprisonment of less than two years, 
the court may, for the purpose of 
supervising the offender's behaviour in 
the community, order that the offender 
serve the sentence in the community, 
subject to the conditions imposed under 
section 742.3, if 

(a) the court is satisfied that the 
service of the sentence in the 

Production 

7 (1) Sauf dans les cas autorises aux 
termes des reglements, Ia production de 
toute substance inscrite aux annexes I, II, 
Ill ou IV est interdite. 

Condamnations a l'emprisonnement 
avec sursis 

[ ... ] 
Octroi du sursis 

7 42.1 Le tribunal peut ordonner a toute 
personne qui a ete declaree coupable 
d'une infraction de purger sa peine dans 
Ia collectivite afin que sa conduite puisse 
etre surveillee - sous reserve des 
conditions qui lui sont imposees en 
application de !'article 742.3 -, si elle a 
ete condamnee a un emprisonnement de 
moins de deux ans et si les conditions 
suivantes sont reunies : 
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community would not endanger the 
safety of the community and would be 
consistent with the fundamental 
purpose and principles of sentencing 
set out in sections 718 to 718.2; 

(b) the offence is not an offence 
punishable by a minimum term of 
imprisonment; 

(c) the offence is not an offence, 
prosecuted by way of indictment, for 
which the maximum term of 
imprisonment is 14 years or life; 

(d) the offence is not a terrorism 
offence, or a criminal organization 
offence, prosecuted by way of 
indictment, for which the maximum 
term of imprisonment is 10 years or 
more; 

(e) the offence is not an offence, 
prosecuted by way of indictment, for 
which the maximum term of 
imprisonment is 10 years, that 

(i) resulted in bodily harm, 

(ii) involved the import, export, 
trafficking or production of drugs, 
or 

(iii) involved the use of a weapon; 
and 

(f) the offence is not an offence, 
prosecuted by way of indictment, 
under any of the following provisions: 

(i) section 144 (prison breach), 

(ii) section 264 (criminal 
harassment), 

(iii) section 271 (sexual assault), 

(iv) section 279 (kidnapping), 

(v) section 279.02 (trafficking in 
persons- material benefit), 

(vi) section 281 (abduction of 
person under fourteen), 

21 

a) le tribunal est convaincu que Ia 
mesure ne met pas en danger Ia 
securite de Ia collectivite et est 
conforme a l'objectif essentiel et aux 
principes enonces aux articles 718 a 
718.2; 

b) aucune peine minimale 
d'emprisonnement n'est prevue pour 
I' infraction; 

c) il ne s'agit pas d'une infraction 
poursuivie par mise en accusation et 
passible d'une peine maximale 
d'emprisonnement de quatorze ans ou 
d'emprisonnement a perpetuite; . 

d) il ne s'agit pas d'une infraction de 
terrorisme ni d'une infraction 
d'organisation criminelle poursuivies 
par mise en accusation et passibles 
d'une peine maximale 
d'emprisonnement de dix ans ou plus; 

e) il ne s'agit pas d'une infraction 
poursuivie par mise en accusation et 
passible d'une peine maximale 
d'emprisonnement de dix ans, et, 
selon le cas : 

(i) dont Ia perpetration entraine 
des lesions corporelles, 

(ii) qui met en cause !'importation, · 
!'exportation, le trafic ou Ia 
production de drogues, 

(iii) qui met en cause !'usage d'une 
arme; 

f) il ne s'agit pas d'une infraction 
prevue a l'une ou I' autre des 
dispositions ci-apres et poursuivie par 
mise en accusation : 

(i) !'article 144 (bris de prison), 

(ii) !'article 264 (harcelement 
criminel), 

(iii) !'article 271 (agression 
sexuelle), 
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(vii) section 333.1 (motor vehicle 
theft), 

(viii) paragraph 334(a) (theft over 
$5000), 

(ix) paragraph 348(1 )(e) (breaking 
and entering a place other than a 
dwelling-house), 

(x) section 349 (being unlawfully in 
a dwelling-house), and 

(xi) section 435 (arson for 
fraudulent purpose). 

Operation while impaired 

253 (1) Every one commits an offence 
who operates a motor vehicle or vessel or 
operates or assists in the operation of an 
aircraft or of railway equipment or has the 
care or control of a motor vehicle, vessel, 
aircraft or railway equipment, whether it is 
in motion or not, 

(a) while the person's ability to 
operate the vehicle, vessel, aircraft or 
railway equipment is impaired by 
alcohol or a drug; or 

(b) having consumed alcohol in such a 
quantity that the concentration in the 
person's blood exceeds eighty 
milligrams of alcohol in one hundred 
millilitres of blood. 

(iv) !'article 279 (enl€wement), 

(v) I' article 279.02 (traite de 
personnes : tirer un avantage 
materiel), 

(vi) !'article 281 ( enlevement d'une 
personne agee de moins de 
quatorze ans), 

(vii) !'article 333.1 (vol d'un 
vehicule a moteur), 

(viii) l'alinea 334a) (vol de plus de 
5 000 $), 

(ix) l'alinea 348(1)e) (introduction 
par effraction dans un dessein 
criminel : endroit autre qu'une 
maison d'habitation), 

(x) !'article 349 (presence illegale 
dans une maison d'habitation), 

(xi) I' article 435 (incendie criminel : 
intention frauduleuse). 

Capacite de conduite affaiblie 

253 (1) Commet une infraction quiconque 
conduit un vehicule a moteur, un bateau, 
un aeronef ou du materiel ferroviaire, ou 
aide a conduire un aeronef ou du materiel 
ferroviaire, ou a Ia garde ou le contr61e 
d'un vehicule a moteur, d'un bateau, d'un 
aeronef ou de materiel ferroviaire, que 
ceux-ci soient en mouvement ou non, 
dans les cas suivants : 

a) lorsque sa capacite de conduire ce 
vehicule, ce bateau, cet aeronef ou ce 
materiel ferroviaire est affaiblie par 
l'effet de l'alcool ou d'une drogue; 

b) lorsqu'il a consomme une quantile 
d'alcool telle que son alcoolemie 
depasse quatre-vingts milligrammes 
d'alcool par cent millilitres de sang. 
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Faster Removal of Foreign Criminals Act, SC 2013, c 16 

24. Subsection 64(2) of the Act is 
replaced by the following: 

Serious criminality 

(2) For the purpose of subsection (1 ), 
serious criminality must be with respect to 
a crime that was punished in Canada by 
a term of imprisonment of at least six 
months or that is described in paragraph 
36(1)(b) or (c). 

24. Le paragraphe 64(2) de Ia meme loi 
est rem place par ce qui suit : 

Grande criminalite 

(2) L'interdiction de territoire pour grande 
criminalite vise, d'une part, !'infraction 
punie au Canada par un emprisonnement 
d'au moins six mois et, d'autre part, les 
faits vises aux alineas 36(1 )b) etc). 

Immigration and Refugee Protection Act, S C 2001, c 27 

Serious criminality 

36 (1) A permanent resident or a foreign 
national is inadmissible on grounds of 
serious criminality for 

(a) having been convicted in Canada of 
an offence under an Act of Parliament 
punishable by a maximum term of 
imprisonment of at least 10 years, or of 
an offence under an Act of Parliament 
for which a term of imprisonment of 
more than six months has been 
imposed; 

[ ... ] 

Criminality 

(2) A foreign national is inadmissible on 
grounds of criminality for 

(a) having been convicted in Canada of 
an offence under an Act of Parliament 
punishable by way of indictment, or of 
two offences under any Act of 
Parliament not arising out of a single 
occurrence; 

(b) having been convicted outside 
Canada of an offence that, if committed 
in Canada, would constitute an 
indictable offence under an Act of 
Parliament, or of two offences not 
arising out of a single occurrence that, 

Grande criminalite 

36 (1) Em portent interdiction de territoire 
pour grande criminalite les faits suivants : 

a) etre declare coupable au Canada 
d'une infraction a une loi federale 
punissable d'un emprisonnement 
maximal d'au moins dix ans ou d'une 
infraction a une loi federale pour 
laquelle un emprisonnement de plus 
de six mois est inflige; 

[ ... ] 

Criminalite 

(2) Em portent, sauf pour le resident 
permanent, interdiction de territoire pour 
crimina lite les faits suivants: 

a) etre declare coupable au Canada 
d'une infraction a une loi federale 
punissable par mise en accusation ou 
de deux infractions a toute loi federale 
qui ne decoulent pas des memes faits; 

b) etre declare coupable, a l'exterieur 
du Canada, d'une infraction qui, 
commise au Canada, constituerait une 
infraction a une loi federale punissable 
par mise en accusation ou de deux 
infractions qui ne decoulent pas des 
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if committed in 
constitute offences 
Parliament; 

Canada, would 
under an Act of 

(c) committing an act outside Canada 
that is an offence in the place where it 
was committed and that, if committed 
in Canada, would constitute an 
indictable offence under an Act of 
Parliament; or 

(d) committing, on entering Canada, an 
offence under an Act of Parliament 
prescribed by regulations. 

Preparation of Report 

44. (1) An officer who is of the opinion that 
a permanent resident or a foreign national 
who is in Canada is inadmissible may 
prepare a report setting out the relevant 
facts, which report shall be transmitted to 
the Minister. 

Referral or removal order 

(2) If the Minister is of the opinion that 
thereport is well-founded, the Minister may 
refer the report to the Immigration Division 
for an admissibility hearing, except in the 
case of a permanent resident who is 
inadmissible solely on the grounds that 
they have failed to comply with the 
residency obligation under section 28 and 
except, in the circumstances prescribed by 
the regulations, in the case of a foreign 
national. In those cases, the Minister may 
make a removal order. 

Conditions 

(3) An officer or the Immigration Division 
may impose any conditions, including the 
payment of a deposit or the posting of a 
guarantee for compliance with the 
conditions, that the officer or the Division 
considers necessary on a permanent 
resident or a foreign national who is the 

memes faits et qui, commises au 
Canada, constitueraient des 
infractions a des lois federales; 

c) commettre, a l'exterieur du Canada, 
une infraction qui, commise au 
Canada, constituerait une infraction a 
une loi federale punissable par mise 
en accusation; 

d) commettre, a son entree au 
Canada, une infraction qui constitue 
une infraction a une loi federale 
precisee par reglement. 

Rapport d'interdiction de territoire 

44. (1) S'il estime que le resident 
permanent ou l'etranger qui se trouve au 
Canada est interdit de territoire, l'agent 
peut etablir un rapport circonstancie, qu'il 
transmet au ministre. 

Suivi 

(2) S'il estime le rapport bien fonde, le 
ministre peut deferer !'affaire a Ia Section 
de !'immigration pour enquete, sauf s'il 
s'agit d'un resident permanent interdit de 
territoire pour le seul motif qu'il n'a pas 
respecte !'obligation de residence ou, 
dans les circonstances visees par les 
reglements, d'un etranger; il peut alors 
prendre une mesure de renvoi. 

Conditions 

(3) L'agent ou Ia Section de !'immigration 
peut imposer les conditions qu'il estime 
necessaires, notamment Ia remise d'une 
garantie d'execution, au resident 
permanent ou a l'etranger qui fait l'objet 
d'un rapport ou d'une enquete ou, etant au 
Canada, d'une mesure de renvoi. 
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subject of a report, an admissibility hearing 
or, being in Canada, a removal order. 

Decision 

45 The Immigration Division, at the 
conclusion of an admissibility hearing, 
shall make one of the following decisions: 

[ ... ] 

(d) make the applicable removal order 
against a foreign national who has not 
been authorized to enter Canada, if it 
is not satisfied that the foreign national 
is not inadmissible, or against a foreign 
national who has been authorized to 
enter Canada or a permanent resident, 
if it is satisfied that the foreign national 
or the permanent resident is 
inadmissible. 

Decision 

45 Apres avoir procede a une enquete, Ia 
Section de !'immigration rend telle des 
decisions suivantes: 

[ ... ] 

d) prendre Ia mesure de renvoi 
applicable contre l'etranger non 
autorise a entrer au Canada et don! il 
n'est pas prouve qu'il n'est pas interdit 
de territoire, ou contre l'etranger 
autorise a y entrer ou le resident 
permanent sur preuve qu'il est interdit 
de territoire. 

Right to appeal- visa refusal of family Droit d'appel : visa 
class 

63 (1) A person who has filed in the 
prescribed manner an application to 
sponsor a foreign national as a member of 
the family class may appeal to the 
Immigration Appeal Division against a 
decision not to issue the foreign national a 
permanent resident visa. 

Right to appeal - visa and removal 
order 

(2) A foreign national who holds a 
permanent resident visa may appeal to the 
Immigration Appeal Division against a 
decision to make a removal order against 
them made under subsection 44(2) or 
made at an admissibility hearing. 

Right to appeal removal order 

(3) A permanent resident or a protected 
person may appeal to the Immigration 
Appeal Division against a decision to 
make a removal order against them made 

63 (1) Quiconque a depose, 
conformement au reglement, une 
demande de parrainage au titre du 
regroupement familial peut interjeter appel 
du refus de delivrer le visa de resident 
permanent. 

Droit d'appel : mesure de renvoi 

(2) Le titulaire d'un visa de resident 
permanent peut interjeter appel de Ia 
mesure de renvoi prise en vertu du 
paragraphe 44(2) ou prise a l'enquete. 

Droit d'appel : mesure de renvoi 

(3) Le resident permanent ou Ia personne 
protegee peut interjeter appel de Ia 
mesure de renvoi prise en vertu du 
paragraphe 44(2) ou prise a l'enquete. 

Droit d'appel : obligation de residence 
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under subsection 44(2) or made at an 
admissibility hearing. 

Right of appeal - residency obligation 

(4) A permanent resident may appeal to 
the Immigration Appeal Division against a 
decision made outside of Canada on the 
residency obligation under section 28. 

Right of appeal -Minister 

(5) The Minister may appeal to the 
Immigration Appeal Division against a 
decision of the Immigration Division in an 
admissibility hearing. 

No appeal for inadmissibility 

64 (1) No appeal may be made to the 
Immigration Appeal Division by a foreign 
national or their sponsor or by a 
permanent resident if the foreign national 
or permanent resident has been found to 
be inadmissible on grounds of security, 
violating human or international rights, 
serious criminality or organized 
criminality. 

Serious criminality 

(2) For the purpose of subsection (1 }, 
serious criminality must be with respect to 
a crime that was punished in Canada by 
a term of imprisonment of at least six 
months or that is described in paragraph 
36(1)(b) or (c). 

Appeal allowed 

67 (1) To allow an appeal, the Immigration 
Appeal Division must be satisfied that, at 
the time that the appeal is disposed of, 

(a) the decision appealed is wrong in 
law or fact or mixed law and fact; 

(b) a principle of natural justice has not 
been observed; or 

(4) Le resident permanent peut interjeter 
appel de Ia decision rendue hors du 
Canada sur I' obligation de residence. 

Droit d'appel du ministre 

(5) Le ministre peut interjeter appel de Ia 
decision de Ia Section de !'immigration 
rendue dans le cadre de l'enquete. 

Restriction du droit d'appel 

64 (1) L'appel ne peut etre interjete par le 
resident permanent ou l'etranger qui est 
interdit de territoire pour raison de 
securite ou pour atteinte aux droits 
humains ou internationaux, grande 
criminalite ou criminalite organisee, ni par 
dans le cas de l'etranger, son repondant. 

Grande criminalite 

(2) L'interdiction de territoire pour grande 
criminalite vise, d'une part, !'infraction 
punie au Canada par un emprisonnement 
d'au mains six mois et, d'autre part, les 
faits vises aux alineas 36(1)b) etc). 

Fondement de l'appel 

67 (1) II est fait droit a l'appel sur preuve 
qu'au moment ou il en est dispose : 

a) Ia decision attaquee est erronee en 
droit, en fait ou en droit et en fait; 

b) il y a eu manquement a un principe 
de justice naturelle; 
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(c) other than in the case of an appeal 
by the Minister, taking into account the 
best interests of a child directly 
affected by the decision, sufficient 
humanitarian and compassionate 
considerations warrant special relief in 
light of all the circumstances of the 
case. 

Effect 

(2) If the Immigration Appeal Division 
allows the appeal, 
it shall set aside the original decision and 
substitute a determination that, in its 
opinion, should have been made, 
including the making of a removal order, or 
refer the matter to the appropriate 
decision-maker for reconsideration. 

Judicial review 

c) sauf dans le cas de l'appel du 
ministre, il y a -

compte tenu de !'interet superieur de 
!'enfant directement touche - des 
motifs d'ordre humanitaire justifiant, vu 
les autres circonstances de !'affaire, Ia 
prise de mesures speciales. 

Effet 

(2) La decision attaquee est cassee; y est 
substituee celle, 
accompagnee, le cas echeant, d'une 
mesure de renvoi, qui aurait dQ etre 
rendue, ou !'affaire est renvoyee devant 
!'instance competente. 

Demande d'autorisation 

74 Judicial review is subject to the 74 Les regles suivantes s'appliquent a Ia 
following provisions: demande de contr61e judiciaire : 

[ ... ] 

(d) subject to section 87.01, an appeal 
to the Federal Court of Appeal may be 
made only if, in rendering judgment, 
the judge certifies that a serious 
question of general importance is 
involved and states the question. 

[ ... ] 

d) sous reserve de I' article 87.01, le 
jugement consecutif au contr61e 
judiciaire n'est susceptible d'appel en 
Cour d'appel federale que si le juge 
certifie que !'affaire souleve une 
question grave de portee generale et 
enonce celle-ci. 

Safe Streets and Communities Act. SC 2012, c1 

34. Section 742.1 of the Act is replaced 34. L'article 742.1 de Ia marne loi est 
by the following: remplace par ce qui suit: 

Imposing of conditional sentence 

7 42.1 If a person is convicted of an 
offence and the court imposes a sentence 
of imprisonment of less than two years, 
the court may, for the purpose of 
supervising the offender's behaviour in 
the community, order that the offender 

Octroi du sursis 

7 42.1 Le tribunal peut ordonner a toute 
personne qui a ete declaree coupable 
d'une infraction de purger sa peine dans 
Ia collectivite afin que sa conduite puisse 
etre surveillee - sous reserve des 
conditions qui lui sont imposees en 
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serve the sentence in the community, 
subject to the conditions imposed under 
section 742.3, if 

(a) the court is satisfied that the 
service of the sentence in the 
community would not endanger the 
safety of the community and would be 
consistent with the fundamental 
purpose and principles of sentencing 
set out in sections 718 to 718.2; 

(b) the offence is not an offence 
punishable by a minimum term of 
imprisonment; 

(c) the offence is not an offence, 
prosecuted by way of indictment, for 
which the maximum term of 
imprisonment is 14 years or life; 

(d) the offence is not a terrorism 
offence, or a criminal organization 
offence, prosecuted by way of 
indictment, for which the maximum 
term of imprisonment is 1 0 years or 
more; 

(e) the offence is not an offence, 
prosecuted by way of indictment, for 
which the maximum term of 
imprisonment is 10 years, that 

(i) resulted in bodily harm, 

(ii) involved the import, export, 
trafficking or production of drugs, 
or 

(iii) involved the use of a weapon; 
and 

(f) the offence is not an offence, 
prosecuted by way of indictment, 
under any of the following provisions: 

(i) section 144 (prison breach), 

(ii) section 264 (criminal 
harassment), 

(iii) section 271 (sexual assault), 
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application de I' article 742.3-, si elle a 
ete condamnee a un emprisonnement de 
moins de deux ans et si les conditions 
suivantes sont reunies: 

a) le tribunal est convaincu que Ia 
mesure ne met pas en danger Ia 
securite de Ia collectivite et est 
conforme a l'objectif essentiel et aux 
principes enonces aux articles 718 a 
718.2; 

b) aucune peine minimale 
d'emprisonnement n'est prevue pour 
I' infraction; 

c) il ne s'agit pas d'une infraction 
poursuivie par mise en accusation et 
passible d'une peine maximale 
d'emprisonnement de quatorze ans ou 
d'emprisonnement a perpetuite; 

d) il ne s'agit pas d'une infraction de 
terrorisme ni d'une infraction 
d'organisation criminelle poursuivies . 
par mise en accusation et passibles 
d'une peine maximale 
d'emprisonnement de dix ans ou plus; 

e) il ne s'agit pas d'une infraction 
poursuivie par mise en accusation et 
passible d'une peine maximale 
d'emprisonnement de dix ans, et, 
selon le cas : 

(i) dont Ia perpetration entralne 
des lesions corporelles, 

(ii) qui met en cause I' importation, 
!'exportation, le trafic ou Ia 
production de drogues, 

(iii) qui met en cause l'usage d'une 
arme; 

f) il ne s'agit pas d'une infraction 
prevue a l'une ou I' autre des 
dispositions ci-apres et poursuivie par 
mise en accusation : 

(i) I' article 144 (bris de prison), 
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(iv) section 279 (kidnapping), 

(v) section 279.02 (trafficking in 
persons- material benefit), 

(vi) section 281 (abduction of 
person under fourteen), 

(vii) section 333.1 (motor vehicle 
theft), 

(viii) paragraph 334(a) (theft over 
$5000), 

(ix) paragraph 348(1 )(e) (breaking 
and entering a place other than a 
dwelling-house), 

(x) section 349 (being unlawfully in 
a dwelling-house), and 

(xi) section 435 (arson for 
fraudulent purpose). 
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(ii) I' article 264 (harcelement 
criminel), 

(iii) I' article 271 (agression 
sexuelle), 

(iv) !'article 279 (enlevement), 

(v) !'article 279.02 (traite de 
personnes : tirer un avantage 
materiel), 

(vi) I' article 281 (enlevement d'une 
personne agee de moins de 
quatorze ans), 

(vii) !'article 333.1 (vol d'un 
vehicule a moteur), 

(viii) l'alinea 334a) (vol de plus de 
5 000 $), 

(ix) I' a linea 348(1 )e) (introduction 
par effraction dans un dessein 
criminel : endroit autre qu'une 
maison d'habitation), 

(x) !'article 349 (presence illegale 
dans une maison d'habitation), 

(xi) !'article 435 (incendie criminel : 
intention frauduleuse). 
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