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PARTI 

CONCISE OVERVIEW OF POSITION 

l. A police officer on duty is compelled by law and circumstance to make immediate decisions. 

Guided by training, an officer is expected to rely on steady observation as well as 

communications with the public and their colleagues. This appeal concerns two informed 

decisions made by an officer conducting a roadside stop. 

2. The first ground of appeal concerns the steps an officer may reasonably take to protect him or 

herself during a roadside stop while still respecting a motorist's reasonable expectations of 

privacy. In this case, Cst. Blackmore was told that the Appellant had a machete during a 

previous arrest. Yet the height of the Appellant's vehicle provided a limited view of the 

interior. The Officer's response was measured and reasonable. Momentarily placing his head 

and arm inside the vehicle was marginally intrusive, if at all. 

3. The Respondent submits that majority of the Newfoundland Court of Appeal was correct; the 

Officer engaged in a lawful visual inspection of the vehicle's interior in accordance with this 

Court's decision in Mellenthin. He did not conduct a search as defined by the Charter. The 

Appellant's Section 8 rights under the Charter were not engaged. 

4. The second ground of appeal concerns the Officer's decision to arrest the Appellant. The 

Respondent maintains that the Court of Appeal considered the totality of circumstances known 

to the police officer and correctly held that he had the requisite grounds to execute a lawful 
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arrest. Again, the rationale for Cst. Blackmore' s decision rests with the communications from 

a fellow officer and his own observations at the scene of the traffic stop. 

5. This appeal does not feature a significant debate on the law. All parties generally refer to the 

same precedents and the same legal tests. The Appellant's submissions urge this Court to 

reassess the evidence and the Trial Judge's factual findings. 

6. The Trial Judge accepted that Cst. Blackmore stopped the Appellant's vehicle because it was 

speeding; the Appellant asserts otherwise. The trial judge found that the arrest was based on 

the totality of circumstances; the Appellant argues that the officer arrested him due to the mere 

presence of a knife. The trial judge determined the officer was not engaged in a ruse; the 

Appellant maintains he acted in bad faith. 

7. With respect, these findings of fact were not the subject of appeal. 

8. The majority of the Court of Appeal committed no legal error in upholding the convictions 

entered by the Trial Judge. 

9. The Respondent has had an opportunity to review the thorough submissions by our federal 

counterpart. The Respondent is generally in agreement with the positions taken by Her 

Majesty the Queen in Right of Canada. 
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Statement of Facts 

10. The statement of facts outlined in the Appellant's factum is generally fair and comprehensive. 

11. However, in paragraph 17 the Appellant states that the arresting officer decided to stop his 

vehicle after receiving information from Cst. Maclean. The implication is that the Appellant 

was stopped on account of the information relayed by Cst. Maclean, and not due to the 

manner in which the Appellant drove. 

12. Cst. Blackmore testified that he decided to "go roadside" because he had observed that the 

Appellant's vehicle was speeding. 

Reference: Voir Dire Transcript, at p. 51-52, Record of the Appellant, Tab 3. 

13. The Trial Judge determined the following: 

Constable Blackmore ll'as on patrol by himself when he noticed a black 20 I 0 Che1•role1 Silwratlo 

truck, licence plate number CTD 424, tlrMng ahead of him in the lower part of "the mlley ". He 

testified that this vehicle accclertltetl to a .\peed of 80 kilometers tzn hour in a 50 kilometre speed 

=one. He decided to stop the vehicle pursuant to the prol'isions of the provincial Highway Traffic 

Act. Before he did that, he communicttted his intent to his dispatc/1 office. At that time, he spoke 

to Constable Maclean who ad1•ised him to be cautious with that particular 1·elticle because the 

registered owner had earlier been arrested for drugs and that lie !tad a sc<mner am/ a knife. 

Reference: R. v. Diamond 2014 CarswellNtld 195 (NL Prov. Ct.) at para 4, 
Record of the Appellant, Tab I A, p. 4. 
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14. The Appellant has not appealed these findings of fact. 

15. The Respondent takes no issue with the statement of facts included in the factum of Her 

Majesty the Queen in right of Canada. 

PART II 

QUESTIONS IN ISSUE 

16. The Appellant has identified three grounds of appeal and framed the issues accordingly: 

1. Did the Court of Appeal err when it concluded that Cst. Blackmore's inspection of the 

Appellant's vehicle was authorized by law and did not constitute a search? 

2. Did the Court of Appeal err when it detennined that the arrest of the Appellant for 

possession of the knife pursuant to s. 88 of the Criminal Code of Canada was lawful? 

3. Did the Court of Appeal err when it detennined that the Appellant's rights under the 

Charter were not infringed? 

17. Respecting the first issue, the Court of Appeal decided unanimously that the Appellant's rights 

under Section 8 of the Charter had not been breached. The Respondent concurs with the 

position taken by Her Majesty the Queen in Right of Canada; there is effectively no dissenting 

opinion on this point. Given this Court's refusal to !:,1fant leave to appeal the minority decision 

of Mr. Justice White, the only question that might remain is whether Cst. Blackmore was 
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engaged in a lawful inspection of the vehicle or a lawful safety search. From the perspective of 

the Appellant, that debate is purely academic. 

18. The third issue raised by the Appellant does not address specifics. Nonetheless, the 

Respondent submits that the Appellant has failed to establish that there was any breach of his 

rights under the Charter. The foregoing submissions will only reference the first and second 

issues. 

PART III 

ARGUMENT 

Issue I: Did the Court of Appeal err in law by finding that the inspection of the Appellant's 

vehicle did not infringe on the Appellants right's under Section 8 of the Charter? 

i. The Police Officer did not conduct a search; he engaged in a lawful visual 

inspection. 

19. The majority of the Court of Appeal correctly detennined that Cst. Blackmore engaged in a 

lawful scan of the interior of the Appellant's truck. 

20. A police officer who visually inspects the interior of a motor vehicle during a roadside 

vehicular stop is not conducting a "search" as defined in Section 8 of the Charter. 

Reference: R. v. Melle11tlii11 [ 1992] 3 S.C.R. 615, at p. 623, Book of Authorities of 
the Appellant, Tab 9. 
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21. In Mel/e111/zin, Justice Cory held that visual inspections were essential for the protection of 

officers engaged in traffic stops. These scans are subject to limitations and cannot be overly 

invasive. Y ct to ensure a minimal degree of security, the officer must be granted some degree 

of leeway in order to survey the area adjacent to the driver's seat. 

22. Both the Appellant and the dissenting Justice of the Court of Appeal place much emphasis on 

the Officer's brief entry into his vehicle's airspace. With respect, the actions of Cst. 

Blackmore were minimally intrusive and reasonable in the circumstances. 

23. Cst. Blackmore is relatively short. The vehicle in this case was a pick-up truck with a raised 

suspension. The Trial Judge determined the following: 

/11 order to 1•ie1v tlte rehicle in a proper man11er to mldress the co11cern of impairmem or perso11al 

safety around rite possible presence of a weapo11, the skills of a gym11ast were 11ot needed. 

Nonetheless, tlte lteigltt of tlte l'ehide required the head of the officer and the flashlight to 

minimally enter the ope11 window area tmcl the knife ll'OS seen immetliately. 

Reference: R. v. Diamond 2014 CarswellNtld 195 (NL Prov. Ct.) at p.4, para. 12, 
Record of tlze Appef/a111, Tab I A, p. 4. 

24. As this Court previously affirmed, .. police officers face any number of risks eve1y day in tlze 

canying out of their policing function, and are entitled to go about their work secure in the 

knowledge that risks are minimi:ed to the greatest extent possible". 

Reference: R. v. Mann, 2004 SCC 52 at para. 43, Book of Authorities of the 
Respondent (Her Majesty the Queen in Right of Newfoundland and 
Labrador}, Tab 1. 
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25. The British Columbia Court of Appeal detennined in R. v. Grunwald that there is no 

reasonable expectation of privacy to open and visible areas within a person's motor vehicle. 

The inside pocket of the driver's door in this case is part of the open and visible interior of the 

motor vehicle; it is not an enclosed compartment and, hence, does not hold the same quality of 

privacy as a glove box or trunk. 

Reference: R. v. Grunwald, 2010 BCCA 288, Book of Awhorilies qf the 
Respondent (Her Majesty the Queen in Right of Newfoundland and 
Labrado1'l, Tab 2; and 
Leave to Appeal to SCC refused, R. v. Grunwald, 20 l 0 CanLII 77123 
(SCC), Book of Authorities of the Respondent (Her Majesty the Queen 
in Right of Newfoundland and Labrado1'l, Tab 3. 

26. The Appellant maintains that because his truck was particularly tall, his reasonable expectation 

of privacy was heightened as well. This argument implies that drivers' privacy rights are 

variable depending on the design of his/her automobile. 

27. To the extent that the Appellant has any expectation of privacy in tenns of open compartments 

in his vehicle, "a realistic balance that must be struck between privacy and the legitimate 

demands of law enforcement and criminal investigation". A brief and marginally intrusive 

scan around the driver's seat, conducted in order to ensure the safety of law enforcement 

officers, represents a reasonable balancing of these interests. 

Reference: R. v. Patrick (2009], I S.C.R. 579, para. 70, Book of Authorities of the 
Respondent (Her Majesty the Queen in Right of Newfoundland and 
Labrad01'l, Tab 4. 
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28. In his dissenting judgment, Mr. Justice White of the Newfoundland and Labrador Court of 

Appeal cited the decision of this Court in R. v. Belnavis as support for the proposition that an 

officer's presence inside a vehicle necessarily constitutes a search. 

Reference: R. v. Diamond, 2015 NLCA 603 at para 35, p. 13, Record of the 
Appella11t, Tab I B, p. 21. 

29. However, in Belnavis Justice Cory expanded the scope of a roadside visual inspection. The 

police officer in that case looked though the vehicle's glove compartment. He then opened the 

back door and placed his head inside to speak with a passenger. At that point the officer saw a 

bag which he believed contained stolen property. These actions, according to Cory J., were all 

pennissible in accordance with the decision in R. v. Mellemliin. 

Reference: R. v. Belnavis, 1997 Carswell Ont 2926 (S.C.C.) at para 28, Book of 
Authorities of the Appellant, Tab l. 

30. The purpose of the visual inspection as outlined in Mellenthin is to ensure the safety of police 

officers. Such a safety measure, to be effective, must include the ability to scan open areas 

within arm's length of the driver. In this case, the momentary and minimal intrusion into the 

window of the Appellant's truck was reasonable given the height of the vehicle. 

31. The majority of the Newfoundland Court of Appeal was correct in deciding that Cst. 

Blackmore was not conducting a search in these circumstances, and the Appellant's rights 

under Section 8 were not triggered. 
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ii. If Cst. Blackmore did conduct a search it was justified as a lawful safety 

measure in accordance with this Court's decisions in Mam1 and 

MacD011ald. 

32. This position was adopted, in dissent, by Mr. Justice White in the Court of Appeal. 

33. Police officers have a limited power of protective search incident to an investigative detention. 

Reference: R. v. Mann, supra, Book of Authorities of tlze Respondent (Her Majesty 
the Queen in Right of Newfoundland and Labrador), Tab 1. 

34. The test in Mann, which was reaffinned in MacDonald, requires an assessment of all the 

known facts and circumstances of a situation, including any reasonable inferences that might 

be drawn, in determining if the officer had reasonable and probable grounds to conduct a 

protective safety search. 

Reference: R. v. MacDonald (2014] I S.C.R. 37 (SCC), Book of Authorities of tl1e 
Appellant, Tab 8. 

35. So, in Mann, the officers pat down of a person suspected of committing break and enters was 

justified due to the "logical possibility' that he was in possession of housebreaking tools which 

could be used as weapons. In R. v. Crocker, the British Columbia Court of Appeal found that 

an officer was justified in ordering a driver to reveal the contents of his clenched fist. 

Reference: R. v. Crocker, 2009 BCCA 388, Book of Authorities of the Respondent 
(Her Majesty the Queen in Right of Neufoundland and Labrador), 
Tab 5. 
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36. Concerns for officer safety should not be diminished where only highway traffic laws are being 

investigated. 

Reference: R v. Thibodeau, 2007 BCCA 489, Book of Authorities of the 
Respondent (Her Majesty the Queen in Right of Neufotmdland and 
Labrador), Tab 6; and 
Leave to Appeal to sec refused, R. V. Thibodeau, 2001 S.C.C.A. No. 
592, Book of Authorities of the Respondellt (Her Majesty the Queen in 
Right of Nev.found/and and labrad011, Tab 7. 

37. Cst. Blackmore was patrolling late at night. He was alone. He had been advised that during a 

previous stop the Appellant was arrested on account of the presence of drugs and that he had 

also been in possession of a police scanner and a machete knife. Upon stopping the Appellant, 

the Officer observed a police scanner and cash on the driver's seat. This tended to correspond 

with the warning provided by Cst. Maclean. Cst. Blackmore was not proceeding on Vll!,7\le or 

general information, but on "reasonable and specific inferences drawn from the /mown facts of 

the situation". 

Reference: MacDonald, supra, at para. 41. 

38. The Appellant contests the finding that the Officer was operating in a "caution mode". With 

respect, even though Cst. Blackmore did not articulate his own safety concerns, it was 

reasonable to infer that he was mindful of the warning he had received. A trial judge is owed a 

degree of deference not only in terms of findings of fact, but also in terms of the inferences 

s/he draws from those facts. 
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39. To address the potential threat, Cst. Blackmore did no more than momentarily place his head 

and flashlight within the window of the vehicle. He did not move anything nor open anything. 

This search was minimally intrusive and reasonable in the circumstances. 

iii. The seizure of the knife was lawful whether or not the "Plain View" 

Doctrine is found to apply to the facts of this case. 

40. Rather than repeat the thorough analysis of the "plain view" doctrine included in the factum of 

our federal counterpart, the Respondent will address two specific points: the inadvertence 

requirement of the "plain view" doctrine and, second, whether the doctrine has any relevance 

to the seizure of the knife. 

The specific meaning of "Inadvertently" under the "Plain View" Doctrine 

41. The Appellant is urging the Court to find that the knife was not discovered "inadvertently" 

because the Officer had been forewarned about the presence of a machete knife during a past 

traffic stop. 

42. With respect, the tenn "i11adl•erte111ly" in the context of the "plain view" doctrine may be 

misunderstood. In R. v. Belliveau, it was noted that the tenn, as employed in leading American 

authorities, specifically meant that the officers could not "/mow in advance the location of 

[certain} evidence and i11te11d to seize relying on the plain view doctrine as a pretext". 

Reference: R. v. Belliveau, 75 N.B.R. (2d) 18 (N.B.C.A.) at p. 16, Book of 
Authorities of the Appellant, Tab 2. 
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43. Cst. Blackmore may have suspected a knife was present. But he certainly did not know it was 

there. Further, the Trial Judge accepted that the officer was not engaged in a "ruse". 

Reference: R. v. Diamond 2014 (NL Prov. Ct.) supra at p.4, para. 9, Record of the 
Appellant, tab I A, p. 4. 

The "Plain View" Doctrine has no apparent application to the facts of this case 

44. Although the "plain view" doctrine has been cited repeatedly during the proceedings, the 

Respondent respectfully submits that it does not apply. 

45. Reference to that doctrine should only be required when police officers, duly authorized to be 

in a place in order to search for particular items, unexpectedly come across other evidence of 

criminal activity. 

46. That is not the situation before this Court. During a visual inspection or safety search, police 

officers must be authorized to locate and seize weapons that represent legitimate threats to their 

safety. 

47. Employing the "plain view' doctrine" in this case compels the parties to adopt awkward legal 

positions. For instance, the Appellant has assailed the legitimacy of a safety search by arguing 

that the Officer did not have sufficient grounds to believe a knife would be present. Yet in the 

context of the "plain view' doctrine, the Appellant asserts that the discovery of the knife was 

not inadvertent because the officer should have expected to find it. 

Reference: Factum of the Appellant, para. 76-77. 
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48. If the Appellant's argument is taken to its logical conclusion then Cst. Blackmore was only 

empowered to seize unexpected evidence of criminal activity. On the other hand, if a police 

officer is forewarned that a suspect driver has an illegal firearm in his vehicle, the search and 

seizure of that firearm would be unlawful. 

49. These absurdities are avoided by recognizing that the "plain view" doctrine is inapplicable; it is 

only relevant when a police officer otherwise lacks the authority to seize the item in question. 

Whether Cst. Blackmore is found to have been scanning the truck or conducting a safety 

search, he was surely authorized to locate and remove weapons. 

Issue II: Did the Court of Appeal err when it determined that the arrest of the Appellant for 

possession of the knife pursuant to Section 88 of the Cri111i11a/ Code of Ca11ada was lawful? 

Introduction 

50. In terms of the legal standards for a lawful arrest, this Respondent is in full a1:,1feement with the 

succinct review included in the factum of the Respondent on behalf of Her Majesty the Queen 

in Right of Canada. 

St To conduct a lawful arrest under Section 495( I )(a) of the Criminal Code, a police officer must 

subjectively believe that he or she has reasonable and probable grounds to do so. An objective 

standard must also be met; that is, a reasonable person, standing in the shoes of the police 

officer, would also have believed there were sufficiently reasonable and probable grounds to 

make an arrest. 
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Reference: R. v. Storrey, [ 1990] I S.C.R. 241 (S.C.C.) in the Book of Authorities of 
the Appellant, Tab 11. 

52. The Appellant has conceded that the officer himself believed he had the requisite grounds. The 

subjective prong of the test is not in issue. 

The majority of the Court of Appeal correctly held that there were sufficient objective grounds, 

in the totality of the circumstances, to warrant arresting the Appellant 

53. The Appellant asserts that Cst. Blackmore decided to arrest based on the "mere presence of a11 

old l11mti11g knife in the storage compartment of a vehicle". The Appellant then argues that it is 

only these factors which should be measured against the objective standard. 

Reference: Factum of the Appellant, para 93, 94 and 97. 

54. To make that argument, the Appellant relies on the following excerpt of Cst. Blackmore's 

testimony: 

Q: Thank you and I think my friend for keeping me in line. So, can you just reiterate or go into a little bit 

greater detail about why it was that you made the arrest? On what grounds you made the arrest? 

A: He was in possession of a weapon that was dangerous to the public. 

Q: And at what point did you draw that conclusion'! 

A: When I seen [sic] the knife that he had in arm's reach in the side of his door. 

Reference: Vair Dire Transcript, at page 56, line 13 to page 57, line 14, Record of 
the Appellant, Tab 3. 
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55. In his dissent, Mr. Justice White seemingly adopted the Appellant's position and assessed the 

objective grounds for the arrest with reference only to the presence of the knife. The following 

excerpt from the dissent demonstrates this perspective: 

"Simply plll, the officer's mere geneml knowledge that tire appellant lwd been previously mTested 

for clrug offences and during that arrest was i11 possession of" knife, does 1101 git•e the officer 

reasont1ble and probable grounds to arrest tlte appellant for possessing a weapon for a pwpose 

dangerous to the public peace on any subsequent occasion when the officer sees the appellant with 

a knife. " 

Reference: R. v. Diamond 2015 (NLCA), supra, at para 46. 

56. The Respondent respectfully offers three responses. 

57. First, that short exchange cited by the Appellant can hardly be said to describe the officer's 

entire thought process. Indeed, judging by his first answer, Cst. Blackmore did not seem to 

appreciate the breadth of the Crown Attorney's question. 

58. Second, the Trial Judge determined that the Police Officer immediately arrested the Appellant 

.. on the basis of possession of a weapon dangerous to the public peace in that time and at that 

place in the totality of the circumstances." The Judge therefore concluded that Cst. Blackmore 

assessed all the facts available to him before making the arrest. 

59. Detennining whether there were sufficient objective grounds for arrest has a significant factual 

element; the findings of the Trial Judge are J;'fanted a de!:t'fee of deference. 

Reference: R. v. Feeney (1997] 2 S.C.R. 13 (S.C.C.) at para 30 in the Book of 
Authorities of the Appellant, Tab 5. 
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60. Third, the objective analysis is not limited only to the stated grounds of the arresting Officer. 

The objective standard is applied to the totality of the pertinent circumstances as known and 

understood by the Officer. To put it another way, a court must focus on the ''cumulative effect 

of the individual pieces of supporting data. viewed contextually. commonsensical/y" in order to 

determine if the requisite reasonable and probable grounds were present. 

Reference: R. v. Tontarel/i, 2009 NBCA 52 at para. 62, Book of Authorities of the 
Respondent (Her Majesty the Queen in Right of Ne11fotmdla11d and 
labrado1'l, Tab 8. 

61. For instance, in R. v. Feeney Justice Sopinka determined there were insufficient objective 

grounds for an arrest by assessing "the salient facts known to the police". He did not limit the 

objective analysis to the testimony of the arresting officer. 

Reference: Feeney, supra, at para 36. 

62. The majority of the Newfoundland and Labrador Court of Appeal correctly upheld the trial 

judge's ruling that the totality of the circumstances provided sufficient reasonable grounds for 

the arrest. Justice Hanington listed a number of key factors: 

(i) The k11ife "'"s locatetl on the tlriwr 's side, where it would be most ellsily l/Ccessible; 

(ii) It was unsheathed. If the lmife was related to illegal drug actMty, it 11•011/tl be tulvanwgeous to 

lun•e it 1111shet1thed for quicker t1ccess; 

(iii) bwo/iiement in the drug trade can be a moti\•e to cany a weapon for a purpose dangerous to tire 

public; 

(M The officer knew the appellmu had pre,•iously bee11 arrested for possession of drugs; 

(\') The appellant wt1s canyi11g a mac:liete type knife when he was last arrested for possession of 

drugs; 
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(1•i) Tlte appella11t 's 1•ehicle 1w1s carr)'ing a police scanner. That is a known drug-trafficking 

accessmy; and 

(vii) Tlte appelltmt was carrying a police scanner the last time he irm- arrested for possession of 

dmgs. 

Reference: R. v. Diamond 2015 (NLCA), supra, at para 25. 

63 . Another factor that warranted mention was the officer's observation that the Appellant had 

been sitting on money. This also tends to support a belief that he was engaging in the sale of 

drugs. In the context of drug trading activity, the combination of drugs and weapons raises a 

public safety risk. 

Reference: R. v. Stevovic, 2011 BCCA 460 (CanLII) at para 44, Book of Authorities 
of the Respondent (Her Majesty the Queen in Right of NeHfoundland 
and Labrador), Tab 9. 

64. In his dissenting opinion, Justice White expressed concern about the extent to which the 

grounds for arrest were based on the Appellant's past criminal activity. 

65. A criminal record can never be the sole grounds for arrest. Nonetheless, an individual's history 

may be a relevant factor constituting part of the total circumstances that induce a reasonable 

belief that a person is committing a criminal offence. 

Reference: Debot v. Her Majesty 1he Queen [1989], 2 S.C.R. 1140 at page 1169-
1170, Book of Authorities of the Respondent (Her Majesty tire Queen in 
Right of NeHfoimdland and Labrador), Tab I 0. 

66. Indeed, in Storrey, this Court considered the accused's past history of violence, along with 

other relevant factors, in the objective analysis. 
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Ref ere nee: R. v. Slorrey, supra, at p.25 l . 

67. In the case at bar, the Appellant's arrest history as relayed by Cst. Maclean was relevant 

insofar as it bore a marked similarity to the observations of Cst. Blackmore. The Appellant 

again had a police scanner and he was seated on a sum of money. The presence of the 

unsheathed knife again corresponded to the presence of a knife during the Appellant's previous 

arrest. 

68. The Appellant argues that the knife was placed in an area designed for storage. That may be 

the case, but that side pocket was also open and within reach of the driver. 

69. Accordingly, the Respondent submits that the Trial Judge and the majority of the Court of 

Appeal properly determined that there were objective grounds for the arrest based on all the 

circumstances known to the Police Officer. 

iv. Excluding the evidence would tend to bring the administration of justice 

into disrepute 

70. The Respondent is in agreement with the submissions of Her Majesty the Queen in Right of 

Canada pertaining to the Section 24(2) analysis. The foregoing will therefore be limited to a 

single point. 
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The Good Faith of the Arresting Officer 

71. The first branch of the revised Section 24(2) analysis outlined in R. v. Grant may require 

consideration of the underlying motivations of law enforcement officials. Good faith on the 

part of the police may reduce the need for the court to disassociate itself from the police 

conduct. 

Reference: R. v. Grant, 2009 32 (SCC) at para 75, Book of Authorities of the 
Appellalll, Tab 6. 

72. Having found the Appellant's rights had not been infringed, the Trial Judge did not conduct an 

analysis under Section 24(2) of the Charter. In that context, then, he made no findings with 

respect to the Officer's good or bad faith. But the Judge did expressly reject submissions that 

Cst. Blackmore's actions were "quite egregious" and "a ruse". The Trial Judge certainly did 

not identify anything about the Officer's conduct or motivations that might constitute bad faith. 

Reference: R. v. Diamond, 2014 (NL Prov. Ct.), supra, at p. 4, para. 9. 

73. Nonetheless, the Appellant implicitly urges this Court to disregard that finding of fact; instead, 

the Appellant maintains that Cst. Blackmore was "using a traffic stop as a means of searching 

a vehicle". 

Reference: Factum of the Appellant, para 106 and 113. 

74. Similarly, the dissenting Justice of the Court of Appeal determined that the Officer's good faith 

"can be questioned" because he did not articulate the 1:,rrounds for arrest. 

Reference: R. v. Diamond, 2015 (NLCA), supra, at para 52. 
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75. The factual determinations of the trial judge are subject to a degree of deference. The 

Appellant has not identified any reason to disturb those findings. Any analysis under Section 

24(2) of the Charter should proceed on the basis that the Officer was acting in good faith. 

PART IV 

SUBMISSIONS WITH RESPECT TO COSTS 

76. The Respondent does not seek costs and further submits that this is not one of those rare 

criminal cases where costs should be awarded against the Crown. 

PARTV 

ORDER SOUGHT 

77. The Respondent respectfully requests that the appeal be dismissed. 

DATED at St. John's, Newfoundland and Labrador, this 31st day of May, 2016. 

LLOYD STRitKLAND <::::::::: 
Counsel for the Respondent, Her Majesty 
the Queen in Right of Newfoundland and 
Labrador 
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