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PART I: OVERVIEW AND STATEMENT OF FACTS 

1. The respondents, Mary and Earl Mowatt, claim title to a parcel of lakeshore property in 

the City of Nelson, British Columbia.  The root of their title is alleged to lay in historical adverse 

possession that they claim commenced in the early 20th century, and was maintained 

continuously by three successive families: the Coopers, the Gouchers, and the Thorpes.  So 

framed, their claim raises questions about the interaction of their alleged “possessory title” with 

the system of registered title to land set up in British Columbia; about the scope and elements of 

the inquiry into adverse possession itself; and about the nature of the fact-finding inquiry in 

historical adverse possession cases. 

2. The judgment of the Court of Appeal for British Columbia, with respect, ignores the clear 

intention of the B.C. Legislature that all transfers of any estate or interest in land would only be 

enforceable if made in accordance with the Land Title Act.  That judgment, moreover, expressly 

and incorrectly rejects the body of jurisprudence of this Court and the Court of Appeal for 

Ontario that treats land use inconsistent with the true owner’s intention as an essential element of 

proof of adverse possession.1  And that judgment overrules twice-considered findings of fact, 

absent any finding or showing of palpable and overriding error on the part of the trier of fact.  

The Court of Appeal’s judgment should be reversed, and the dismissal of the Mowatts’ claim at 

first instance restored. 

A. Background 

(1) The Parties and their Interests 

3. The Mowatts live at properties bearing the civic addresses 1112 and 1114 Beatty Street in 

the City of Nelson, B.C.2  There is no question among the parties that the Mowatts hold the 

property at 1112 Beatty Street (referred to in this litigation as the “Registered Lot”) in 

                                                 
1 The appellant, like Professor Ziff, will use the expression “true owner” throughout this factum to describe the 
holder of the title against whom adverse possession is asserted: see Bruce Ziff, Principles of Property Law (6th ed., 
2014), pp. 140 et seq.  Likewise, adverse possession claimants will be referred to as “squatters”. 
2 Appellant’s Record (“AR”), Vol. I, Tab 3 (“BCSC#1”), para. 1.  AR, Vol. I, Tab 4 will be referred to as 
“BCSC#2”. 
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indefeasible fee simple title.  At issue is the property at 1114 Beatty Street (the “Disputed 

Area”).3   

4. The Mowatts purchased the Registered Lot from its then-owner, Gwen Marquis, in 

1992.4  They claim to have also acquired the Disputed Area at the same time, as part of the same 

transaction.   

5. The appellant, the Corporation of the City of Nelson, for a long time was of the view that 

the Disputed Area is a municipal road allowance,5 due to a filed plan in the Land Title Office 

explicitly marking the area as a “road allowance”.  The City now accepts that the dedication was 

not effective, by reason of the plan’s failure to comply with the relevant requirements of the 

Land Title Act’s predecessor legislation.  The City’s position now is that the Disputed Area 

escheated to the Crown after the dissolution of the land company that had owned it,6 and that the 

land continues to be held by the Crown.   

6. The Crown was a respondent to the Mowatts’ petition brought under the Land Title 

Inquiry Act, R.S.B.C. 1996, c. 251, and a defendant in the Mowatts’ action.  The Crown did not 

seek leave to appeal to this Court, and is not a party to this appeal as of the date of this factum.  

However, the Crown agrees with the City.  The Crown argued in both courts below that it 

acquired title to the Disputed Area in 1930 via escheatment.7   

7. There is no dispute among the parties that if title to the Disputed Area was not lost 

through adverse possession, then it became Crown land via escheatment. 

8. In October 2004 (prior to the commencement of this litigation), the City applied to Land 

and Water British Columbia Inc. to purchase the Disputed Area for road dedication purposes.8  

In February 2005, Land and Water B.C. granted the City’s application.  The reasons for decision 

                                                 
3 See BCSC#1, paras. 25-26, for a description of the Disputed Area.   
4 BCSC#1, para. 54; AR, Vol. IV, pp. 166-171 (1992 statement of adjustments and state of title certificate)  
5 BCSC#1, para. 57; AR, Vol. IV, pp. 143, 145 (City letters to Ms. Marquis in 1979, stating Disputed Area is “right-
of-way” and “road allowance”) 
6 The escheatment took place as a result of s. 3A of the Escheats Act, R.S.B.C. 1924, c. 81, as amended by S.B.C. 
1929, c. 23, s. 2; see BCSC#1, para. 46. 
7 See, for instance, BCSC#1, para. 50. 
8 AR, Vol. V, p. 2 (City application to Land and Water B.C.) 
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noted that the City “requires this land area of 0.02 hectares for access to their sewer lift station, a 

pedestrian trail, and for a future road to a new subdivision”, and stated further that “[t]his road 

dedication will allow the City of Nelson to construct their necessary improvements”.9  The City’s 

position is that the Crown contemporaneously made an offer to sell the Disputed Area, and the 

City accepted that offer and tendered payment, giving rise to a valid, binding and enforceable 

agreement for the purchase and sale to the City of the Disputed Area.10 

(2) A Brief History of the Disputed Area 

9. The true owner of the Disputed Area during the period of time central to this litigation 

(i.e., 1909 to 1930), was the Nelson City Land and Improvement Company, Limited Liability.11  

The Land Company was incorporated in 1891, to (among other things) “buy, sell, hold, manage, 

improve and deal in property of all kinds”.12  The Land Company acquired the Disputed Area as 

part of a larger land purchase on March 11, 1891.13   

10. In 1920, the Land Company transferred approximately 1.58 acres of that land to John 

Annable, a prominent businessman and two-time mayor of Nelson.14  The transferred land did 

not include the Disputed Area.  The effect of this transaction was to break out the Disputed Area 

as a distinct parcel.   

11. As Kelleher J. observed, the Disputed Area was “referred to and clearly marked as a 

‘road allowance’ on the plan annexed to the deed” by which the transfer was made.15  However, 

as the City conceded, “[t]he dedication did not comply with the requirements of the relevant 

                                                 
9 AR, Vol. V, p. 11 (reasons for decision of Land and Water B.C.).  The City’s evidence is that the City has an 
ongoing need for the Disputed Area beyond maintenance access to the sewer lift station and associated 
infrastructure.  The City’s affiant, Councillor Robert Adams, deposes to those particulars (AR, Vol. V, Tab 31, p. 
18). 
10 AR, Vol. II, Tab 10, p. 16 (third party notice filed by the City) 
11 This is the company that the Court of Appeal referred to as the “Land Company” (see para. 1); the same 
nomenclature will be used herein. 
12 AR, Vol. III, p. 54 (Land Company certificate of incorporation) 
13 BCSC#1, para. 27; AR, Vol. III, p. 47 (Indenture dated March 11, 1891) 
14 AR, Vol. III, pp. 59-67 (documents of purchase and sale to John Annable and plan depicting “road allowance”); 
AR, Vol. III, p. 43 (obituary of J.E. Annable) 
15 BCSC#1, para. 29 
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statute at that time”.16  Kelleher J. found it most likely that the Land Company “was under the 

mistaken impression that it had to create a road allowance and […] tried (but failed) to do so”.17 

12. The chambers judge was further of the view that both parties to the Annable sale 

“considered the Disputed Area to be a road allowance”.18  That is why the Land Company, in 

1929, stated its belief that it had “disposed of its assets several years ago to J.E. Annable”, 

leaving nothing in the Land Company’s hands.19  In fact, because the road dedication was 

ineffective, the Land Company, unbeknownst to it, “continued to be the registered owner in 

absolute fee of the Disputed Area”.20   

13. In October 1922, Annable sold what became the Registered Lot to Herbert Thorpe, a 

local carpenter and metalsmith.21  In the course of that transaction, a certificate of indefeasible 

title to the Registered Lot was created for that portion of Annable’s lands being sold to Thorpe; 

title to which was conveyed via indenture and Form A transfer.22  Thorpe thus would have 

known, from the deed by which he acquired the Registered Lot, the limits of the property that 

was his own.   

14. On November 13, 1930, the Land Company was dissolved.23  The dissolution of the 

company is what all parties agree engaged the Escheats Act with respect to the Disputed Area. 

15. Much later, in 1959, Mr. Thorpe transferred the Registered Lot to his children, Gwen 

Marquis and Bertram Thorpe, as joint tenants for consideration of $1.24  There is no evidence 

indicating that anything was done to attempt to convey to the children any interest Thorpe may 

have claimed in the Disputed Area.   

                                                 
16 BCSC#1, para. 30 
17 BCSC#1, para. 35 
18 BCSC#1, para. 40 
19 BCSC#1, para. 43; AR, Vol. IV, p. 80 (letter from Land Company to Registrar of Companies) 
20 BCSC#1, para. 41 
21 BCSC#1, para. 38; AR, Vol. III, pp. 3 and 71 (Ms. Mowatt deposes to Mr. Thorpe’s profession; Indenture dated 
October 10, 1922) 
22 AR, Vol. III, pp. 71-77 (1922 Indenture; certificate of indefeasible title) 
23 BCSC#1, para. 45; AR, Vol. IV, p. 82 (BC Company Summary for the Land Company) 
24 AR, Vol. IV, p. 129 (Indenture dated September 23, 1959) 
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16. In fact, it appears that in all the decades since the 1920 Annable sale that created the 

Disputed Area, the parcel has never been the subject of any formal transaction or transfer.   

B. The Judgments Below 

(1) Supreme Court of British Columbia – Kelleher J., 2014 BCSC 988 and 2014 BCSC 2219 

17. The Mowatts’ case was that three families – the Coopers, the Gouchers, and the Thorpes 

– had maintained successive, continuous adverse possession of the Disputed Area, beginning in 

1909 and extending for decades thereafter.  It was common ground that absent continuous 

adverse possession, the Mowatts’ claim would fail (BCSC#1, para. 23). 

18. Kelleher J. framed the issue before him in these terms: 

The issue in this case is whether the petitioners have established 
the required elements for a claim of adverse possession over the 
Disputed Area for a 20 year period before it became Crown land 
or, alternatively, for a 60 year period prior to May 1, 1970, per the 
Land Act, or July 1, 1975, per the Limitation Act.  [BCSC#1, para. 
63]25 

19. Kelleher J. instructed himself, following this Court’s decision in F.H. v. McDougall, 

2008 SCC 53, [2008] 3 S.C.R. 41, that the standard of proof is the balance of probabilities, and 

that correspondingly, the evidence of adverse possession must be sufficiently clear, convincing 

and cogent to make continuous possession more likely than not (BCSC#1, para. 64). 

20. Applying that standard to the question of whether sufficient continuous possession had 

been shown by the Mowatts, Kelleher J. found that “even if I were satisfied that it is more likely 

than not that the Goucher residence was on the Disputed Area, the best the petitioners can assert 

is that the Coopers were there until 1916 and the Gouchers were there in 1920” (BCSC#1, para. 

98).  In reaching that conclusion, Kelleher J. emphasized the fatal breadth of the gap in the 

evidence of possession – a gap that for the judge remained, notwithstanding his preparedness to 

take the Mowatts’ case at its highest, and his cognizance of the inherent limits of the historical 

evidence available: 

                                                 
25 Those dates reflect the points in time at which adverse possession was prospectively abolished in B.C., as 
Kelleher J. explained at BCSC#1, paras. 19-21. 
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[I]n this case, there is a sizeable evidentiary gap in relation to the 
adverse possession of the Disputed Area.  There is an approximate 
four year period between the last evidence of Mr. Cooper arguably 
living on the Disputed Area in August 1916, and the first evidence 
of the Gouchers as residents of Fairview “near [the] Shipyard” in 
November 1920. 

Putting the petitioners’ case at its highest again, even if I find the 
Cooper and Goucher residences were one and the same and on the 
Disputed Area, there is no evidence of continuity of the Coopers’ 
adverse possession with the Gouchers[’].  In arriving at my 
conclusions, I am cognizant of the standard of record-keeping 
nearly a century ago; however, I am not satisfied that the evidence 
is “as satisfactory as could reasonably be expected, having regard 
to all the circumstances”: Tweedie [v. The King (1915), 52 S.C.R. 
197] at 220.  [BCSC#1, paras. 107-108; emphasis added] 

21. Kelleher J. did not dismiss the Mowatts’ claim entirely, at that.  Instead, he gave them an 

opportunity to adduce further evidence and to make further submissions, as required by s. 11 of 

the Land Title Inquiry Act (BCSC#1, para. 117).26  A second hearing was then held. 

22. The judge’s further review of the evidence, together with the new evidence adduced by 

the Mowatts, only reinforced his conclusion that adverse possession was not proven to have 

occurred from 1916 to 1920.27  As Kelleher J. put it: 

The evidence taken together does not persuade me that there is 
continuous possession.  The new evidence establishes that George 
W. Cooper left for Australia in January, 1916.  The petitioners 
previously submitted that the Coopers were still living on the 
Disputed Area in August 1916.  The new evidence broadens the 
gap in possession.  [BCSC#2, para. 40; emphasis added] 

23. Kelleher J. dismissed the Mowatts’ petition, and granted the City’s application to dismiss 

the Mowatts’ action (BCSC#2, para. 53). 

                                                 
26 Section 11 provides: “If the court is not satisfied with the evidence of title produced in the first instance, it must 
give a reasonable opportunity of producing further evidence, or of removing defects in the evidence produced.” 
27 Kelleher J. reversed one important finding, to the benefit of the Mowatts.  In his first set of reasons, Kelleher J. 
found that “the evidence does not establish on a balance of probabilities that the residence apparently owned by Mr. 
Goucher was on the Disputed Area” (BCSC#1, para. 93).  After the second hearing, the judge expressly changed this 
conclusion, instead finding, “[t]he evidence establishes on a balance of probabilities that the Coopers and Gouchers 
lived on the Disputed Area” (BCSC#2, para. 52).  This change made no difference to the outcome, given the judge’s 
other findings.  The City does not take issue in this Court with the judge’s revised finding; the Court may take for 
granted that the Cooper and Goucher residences were on the Disputed Area. 
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(2) Court of Appeal for British Columbia – per curiam, 2016 BCCA 113 

24. The Court of Appeal (in a division comprising Saunders, Chiasson and Harris JJ.A., but 

speaking collectively as “the Court”) addressed three issues.  The Court of Appeal described 

those issues as follows: 

First, do the [Mowatts] have standing to advance a claim to the 
Disputed Area?  Second, to what degree, if at all, must the adverse 
possession be inconsistent with the intended use of the true owner?  
Third, how should a judge approach and evaluate historical 
evidence in determining whether continuous possession by persons 
other than the true owner is established?  [para. 3] 

25. The first issue the court addressed was the “standing” issue.  The City had contended that 

the Mowatts did not acquire, and could not have acquired, any title held by squatters or persons 

from whom the squatters took title, relying both on the absence of evidence establishing a 

transfer, and on s. 20 of the Land Title Act, R.S.B.C. 1996, c. 250, which prevents any such 

transfer from being legally effective.   

26. The Court of Appeal was satisfied, based on evidence of the conduct of the Mowatts and 

Ms. Marquis, that “whatever interest Mr. Thorpe’s daughter had in the Disputed Area was 

transferred to the Mowatts in 1992” (para. 49).  With respect to the City’s argument based on the 

Land Title Act, the Court of Appeal said this: 

We would reject as well the suggestion that the effect of s. 20(1) of 
the Land Title Act precludes the [Mowatts] from asserting an 
interest in the Disputed Area against anyone except the person 
from whom they acquired their interest.  The simple point is that 
we are dealing with a possessory estate in fee simple, not 
indefeasible fee simple covered by s. 20; s. 20 has no application to 
property still held in absolute fee, such as the Disputed Area.  
[para. 50; emphasis added] 

The Court of Appeal did not discuss, nor even reproduce for the reader, the language of s. 20(1) 

of the Land Title Act.   
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27. Second, the Court of Appeal addressed the question of whether it is a precondition to a 

finding of adverse possession that the squatter’s acts of possession be inconsistent with the true 

owner’s intended use of the land.   

28. The Court of Appeal held that “the requirement of proof of use inconsistent with the true 

owner’s intended use is not part of the law of British Columbia” (para. 55).  The court noted that 

in England, the requirement was rejected by the House of Lords’ decision in J.A. Pye (Oxford) 

Ltd. v. Graham, [2002] UKHL 30, [2002] 3 All E.R. 865 (para. 56).  Central to the Court of 

Appeal’s reasoning on this point was the fact that B.C.’s limitations legislation is “essentially the 

same” as the comparable English provisions, and that the rule expressed in those provisions “is 

not in any way qualified so as to provide that the right to sue is not lost unless the possession of 

the squatter is inconsistent with the intended use of the true owner” (para. 59).   

29. The Court of Appeal went on to distinguish a decision of this Court that applied the 

inconsistent use doctrine (namely, Dominion Atlantic Railway Co. v. Halifax and South Western 

Ry. Co., [1947] S.C.R. 107; para. 61); then inferred from some older decisions that the 

inconsistent use doctrine was not the law of Canada prior to Dominion Atlantic (paras. 64-66); 

and finally noted that the courts of Alberta have “rejected the inconsistent use doctrine” (para. 

67).   

30. The Court of Appeal did not discuss, or even cite, any of the eight Ontario Court of 

Appeal decisions that have adopted, developed and applied the doctrine of inconsistent use 

(infra, para. 87). 

31. Third and finally, the court discussed the question of continuous possession.  The court’s 

discussion began with the propositions that: how the balance of probabilities standard of proof 

will be met “depends on the proof that is capable of presentation” (para. 74); and that 

[n]ecessarily the means of proving events that occurred beyond 
living memory in a young province before comprehensive 
commercial and public record keeping will be different from the 
means of proving claims that relate to the recent past.  [para. 75] 
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32. The Court of Appeal appears both to have disagreed with Kelleher J.’s weighing of the 

evidence, and to have found legal error in Kelleher J.’s approach to the evidence.  Paragraph 87 

illustrates both aspects of the court’s reasoning:  

[T]he two sets of reasons for judgment appear to hold back from 
full consideration of the reasonable inferences available on the 
evidence before the court by focusing on the absence of evidence, 
without considering all the positive evidence and the silence on the 
subject in other evidence.  […]  The judge’s approach did not 
reflect the cases referred to earlier, e.g., B.C. v. Canadian Pacific 
Railway Co. and Tweedie [i.e., the old adverse possession cases] 
and is not the approach we have become familiar with in cases 
involving aboriginal rights and claims.  [para. 87; emphasis added] 

33. The Court of Appeal described this as “error in the approach applied to the legal issue 

before the court, and in the exercise of the fact-finding function” (para. 88).  The Court of 

Appeal made its distinctive approach to the “fact-finding function” most clear in the following 

paragraph.  Noting that “the Crown did not assert its title until living memory slipped away”, the 

Court of Appeal held that this 

militates in favour of a broad elliptical assessment of the available 
evidence consistent both with established deduction processes used 
in historical and scientific study, and with the curious-minded view 
reflected in jurisprudence of claims involving long ago events.  
[para. 89; emphasis added] 

34. Applying this approach to “a review of the full record”, the court concluded that “a 

different answer must be given” than the findings of fact made by the chambers judge (para. 90).  

After a lengthy review of the evidence, the court below declared that “possession of the Disputed 

Area began no later than December 1909 and continued until at least February 1923”, and 

remitted the case for final determination by the Supreme Court of British Columbia (para. 117). 

35. To be clear, the Court of Appeal did not at any point find palpable and overriding error 

on the part of the chambers judge; nor did it venture to address how appellate review for a 

sufficiently “curious-minded” and “broad elliptical assessment” by the fact-finder might interact 

with the standards of review described in Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 

235, and its progeny. 
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PART II – QUESTIONS IN ISSUE 

A. Does s. 20 of the Land Title Act, R.S.B.C. 1996, c. 250, preclude the Mowatts from 

asserting title to the Disputed Area? 

B. Is the doctrine of inconsistent use fatal to the Mowatts’ historical adverse possession 

argument? 

C. Did the Court of Appeal err in substituting its view of whether there was continuous 

adverse possession for that of Kelleher J.? 

PART III – ARGUMENT 

A. Section 20 of the Land Title Act Precludes the Mowatts’ Assertion of Title 

36. The premise of the Mowatts’ claim is that Mr. Thorpe’s daughter, Ms. Marquis, had title 

to the Disputed Area, and sold it to the Mowatts as part of their 1992 transaction.  If that is not 

true, then whatever happened in 1910 and 1920 and 1930 does not matter, and the Mowatts’ 

claim must fail.  And it cannot possibly be true, due to s. 20 of the Land Title Act.   

37. In British Columbia, all transfers of title to land must be made in accordance with the 

certification and registration system set out in the Land Title Act.  That is just as true for land 

acquired through adverse possession as it is for other titleholders. 

(1) The Applicable Land Title Act Provisions 

38. If it ever really was the case that, as Lord Mansfield once said, “[p]ossession is very 

strong; rather more than nine points of the law”,28 it is true no longer.  Systems of registered title 

to land have substantially displaced possession as the sine qua non of ownership.   

39. Where land title legislation applies, this Court has not hesitated to find that it displaces 

prior law pertaining to adverse possession: Gatz v. Kiziw, [1959] S.C.R. 10, pp. 14-15 (Ontario’s 

Land Titles Act found to preclude The Limitations Act from giving rise to adverse possession 

subsequent to registration).  That is not surprising, given that:   

                                                 
28 Corp. of Kingston upon Hull v. Horner (1774), 98 E.R. 807, p. 815, echoing what apparently is an ancient adage. 
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It is clear that there is a basic incompatibility between the policy of 
allowing the acquisition of title by limitation and the Land Titles 
Act the avowed aim of which is to allow complete reliance on the 
register.  [Jeremy Williams, “Title by Limitation in a Registered 
Conveyancing System” (1968), 6 Alta. L. Rev. 67, p. 68] 

Careful observance of the legislative dictate is therefore required. 

40. Section 181 of the Land Title Act, R.S.B.C. 1979, c. 219 (which was the version in force 

during the 1992 transaction) provides an appropriate starting point.  Subsection (1) read: 

Every transfer of an estate in fee simple shall be in the prescribed 
form and on a single page.29  [emphasis added] 

The “prescribed form” was (and remains) the Form A transfer document well known to all real 

estate practitioners in British Columbia.30   

41. Thus, the Legislature required (and still requires) that a particular instrument be used for 

the transfer of fee simple estates.  That requirement works hand-in-glove with s. 20.  Section 

20(1)31 reads: 

Except as against the person making it, an instrument purporting to 
transfer, charge, deal with or affect land or an estate or interest in 
land does not operate to pass an estate or interest, either at law or 
in equity, in the land unless the instrument is registered in 
compliance with this Act.  [emphasis added] 

Section 1 of the Land Title Act defines an “instrument” as a “document or plan relating to the 

transfer [of] land”.   

                                                 
29 The remaining two subsections are not relevant.  The current version of this provision is s. 185 of the Land Title 
Act, which appears as the first provision under “Part 12 – Transfers”, and reads, “A transfer of a freehold estate must 
be in the form approved by the director and on a single page.”  The change in language has arguably broadened the 
reach of the provision.  “Freehold estate” is not defined but refers at common law to any “interes[t] capable of being 
held in possession”: Ziff, p. 78. 
30 Land Title (Transfer Forms) Regulation, B.C. Reg 53/90, s. 2 and Schedule A (Form A). 
31 Section 20 has not changed since 1992.  And its other two subsections are not relevant here.  Subsection (2) 
creates a right to “to apply to have the instrument registered”, and to rely on the instrument “in proceedings 
incidental or auxiliary to registration”.  Subsection (3) states that sub (1) “does not apply to a lease or agreement for 
lease for a term not exceeding 3 years if there is actual occupation under the lease or agreement.” 
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42. If these provisions mean what they say, then, respectfully, the Court of Appeal’s 

judgment is wrong. 

43. The effect of these provisions is to require that a certain type of instrument (the Form A) 

be used to bring about a transfer of fee simple title; and that this certain type of instrument then 

be registered in accordance with the Land Title Act (i.e., in the Land Title Office, resulting in 

corresponding changes to the certificate of indefeasible title) in order to actually pass the estate.  

Assuming a compliant instrument is made in the first place, the transfer takes legal effect only 

upon registration, per s. 22: 

An instrument purporting to transfer, charge, deal with or affect 
land or an estate or interest in land passes the estate or interest, 
either at law or in equity, created or covered by the instrument at 
the time of its registration, irrespective of the date of its execution. 

44. These provisions are key components of B.C.’s Torrens system machinery.  A version of 

what is now s. 20 formed part of B.C.’s very first land registry system.  Section 24 of the Land 

Registry Act 1860, R.S.B.C. 1871, No. 20 (a pre-Confederation statute that applied only to the 

Colony of Vancouver Island), stated:  

No person, other than the actual parties thereto, shall be deemed to 
have notice of any instrument affecting real estate in the said 
Colony […] unless the same be acknowledged or proved and 
certified, and registered pursuant to this Act[.] 

The Torrens system was extended to the Province as a whole in 1870 via the Land Registry 

Ordinance of that year: Greg Taylor, The Law of the Land: The Advent of the Torrens System in 

Canada (2008), pp. 60 et seq.  The first precise equivalent of s. 20 was introduced in 1905: 

S.B.C. 1905, c. 31, s. 45.   

45. The language of s. 20 cannot be an accident.  That provision and its predecessor 

equivalents have been among the basic features of B.C.’s system for over 100 years, and a 

similar provision has been in place for almost 150 years.  It must be viewed as the product of a 

deliberate choice on the part of the Legislature. 
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46. Both the general purposes of a Torrens system, and the specific purposes manifested in 

the provisions of B.C.’s regime, confirm this understanding of the Legislature’s intent, and place 

beyond doubt the conclusion that no estate can pass to a purchaser absent registration. 

(2) The General Purposes: Certainty and Efficiency 

47. If there is a single, dominant principle that defines the Torrens system, it is the authority 

of the register.  In short, “the register is everything”: Heller v. British Columbia (Registrar, 

Vancouver Land Registration District) (1960), 26 D.L.R. (2d) 154 (B.C.C.A.), aff’d [1963] 

S.C.R. 229, p. 159 (quoting Fels v. Knowles (1907), 26 N.Z.L.R. 604); see also Ziff, p. 481.   

48. The register is intended generally to be definitive of who owns and has an interest in any 

parcel of land for which a certificate of indefeasible title has been issued.  That promotes 

certainty.  The reliability of the register, in turn, means that individuals and companies dealing 

with land in some way – whether they be vendors, purchasers, banks, credit unions, agents, or 

lawyers – can readily and inexpensively discern the state of title.  That promotes efficiency. 

49. This Court’s discussion of Torrens regimes has highlighted both the certainty and 

efficiency purposes.  In C.P.R. and Imperial Oil Ltd. v. Turta, [1954] S.C.R. 427, Estey J. quoted 

the following with approval,32 at p. 443: 

The principle of the Act is that a person may ascertain the state of 
the title by a reference to the records of the land titles office and 
the person who is the registered owner has the right by transfer 
duly registered to convey a good title to a bona-fide purchaser 
subject only to what appears on the register and the reservations 
and exceptions of Sec. 58[.]  [Dobek v. Jennings, [1928] 1 W.W.R. 
348, per Harvey C.J.A.] 

  and 

The object is to save persons dealing with registered proprietors 
from the trouble and expense of going behind the register, in order 
to investigate the history of their author's title, and to satisfy 
themselves of its validity.  That end is accomplished by providing 
that every one who purchases, in bona fide and for value, from a 
registered proprietor, and enters his deed of transfer or mortgage 

                                                 
32 Later re-quoted by Martland J., for the Court, in Kaup and Kaup v. Imperial Oil Ltd. et al., [1962] S.C.R. 170, p. 
183. 
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on the register, shall thereby acquire an indefeasible right, 
notwithstanding the infirmity of his author's title.  [Gibbs v. 
Messer, [1891] A.C. 248 (P.C.), per Lord Watson] 

50. Hence s. 23(2), the heart of the Land Title Act:  

An indefeasible title, as long as it remains in force and 
uncancelled, is conclusive evidence at law and in equity, as against 
the Crown and all other persons, that the person named in the title 
as registered owner is indefeasibly entitled to an estate in fee 
simple to the land described in the indefeasible title, 

subject only to the specific exceptions set out in the remainder of that subsection.  Lest there be 

any doubt, adverse possession is definitely not among the exceptions, per s. 23(3): 

After an indefeasible title is registered, a title adverse to or in 
derogation of the title of the registered owner is not acquired by 
length of possession. 

51. Clearly, so far as registered titles are concerned, the protection of the rights recorded in 

the register was intended to be robust.  But the crucial point for present purposes is this: B.C.’s 

Land Title Act not only protects indefeasible title; it actively facilitates its creation, to better 

achieve the policy goals of certainty and efficiency that motivate the system.  The specific 

provisions at issue here, and the history of B.C.’s legislation, demonstrate that intent. 

(3) The Specific Purpose: Practical Compulsion to Register 

52. Section 20 and its associated provisions reflect a legislative choice to confer the full 

benefits of title only upon persons whose title is duly registered under the Land Title Act.  The 

goal was to spread the certainty and efficiency benefits of registration, by creating a system that 

required individuals, as a practical matter, to create registered certificates of title.   

53. Section 20 contributes to the goal of universal registration by preventing people from 

effectively transferring land unless they bring the land within the Torrens system, and use the 

legislatively-mandated machinery to effect the sale.  Macdonald C.J.B.C. referred to this as a 

“constructive compulsion upon a holder of a conveyance, who has not already got title, to 

register it in order to obtain the fruits of it”, pointing specifically to s. 20’s predecessor provision: 
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Canada (Attorney General) v. Vancouver (Registrar of Land Titles), [1934] 3 W.W.R. 165 

(B.C.C.A.), paras. 2-5. 

54. In fact, the framers of B.C.’s regime specifically intended that the legislation would have 

compulsory effect in this fashion.  Taylor writes of B.C.’s 1870 Land Registry Ordinance that: 

The legislation was deliberately designed to achieve compulsory 
registration without actually providing for it in so many words, as 
both Alston and Crease stated.  Thus full and secure title was in 
practice dependent upon registration and a crucial Torrens 
principle was preserved.  I suspect that this outcome was left to 
inference rather than stated outright in order to obviate objections 
such as those of the banks and Amos de Cosmos, who was still in 
the local legislature.  [p. 66] 

55. The remarks of an early judge reflect this.  In re Shotbolt, [1888] B.C.J. No. 4 (S.C.), 

Crease J. said this: 

It was considered, and, as it has turned out, rightly, that the 
advantages of the system would be so great to owners of land, and 
the value of land would be so much increased by the certainty and 
facility of transfer which registration gives, that it would without 
compulsory clauses lead up to the same effect, and gradually be 
made compulsory.  [para. 46] 

56. This analysis was prescient.  In 1914, the Legislature added the following provision, 

under the heading “Vendor must register his own title”: 

It shall be the duty of any person having sold or hereafter selling 
land, or who has heretofore entered into or hereafter enters into an 
agreement for sale, sub-agreement, or assignment, as in the 
preceding subsection mentioned, to register his own title in order 
that any person so buying said land or any interest therein may be 
able to register his title or interest therein.  [Land Registry 
Amendment Act, 1914, S.B.C. 1914, c. 43, s. 28(5); emphasis 
added] 
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This provision was carried forward33 until the Land Registry Act was entirely repealed and 

replaced by the Land Title Act: S.B.C. 1978, c. 25 – by which time, (1) most parcels would 

already have been registered, for sale or other purposes, and the need for explicit (as opposed to 

merely practical) compulsion would have been greatly reduced; and (2) adverse possession had 

been prospectively abolished, limiting the risk that new such off-register titles would emerge. 

(4) The Court of Appeal’s Interpretation 

57. The Court of Appeal accepted “that to have an interest in the Disputed Area, the 

[Mowatts] must have acquired that interest from Mr. Thorpe’s daughter, who in turn must have 

acquired the interest from Mr. Thorpe” (para. 46).  That court nevertheless reached the 

conclusion that such transfers were legally capable of occurring, and that the relevant parties 

intended to effect such transfers in this case.34 

58. As to the legal aspect of that analysis, the Court of Appeal first observed that “[i]t seems 

clear that there are no formalities required to transfer possessory title” (para. 47), citing the 

concurring judgment of Moffitt P. of the New South Wales Court of Appeal in Mulcahy v. 

Curramore Pty. Ltd., [1974] 2 N.S.W.L.R. 464, p. 471.  Yet the common law relating to 

possessory title, whatever it may be, necessarily yields to a contrary statutory enactment.  There 

is not a word about any statutory regime in Moffitt P.’s discussion of this point.  Contrary to the 

Court of Appeal’s view, plainly it is the case here that the Land Title Act creates certain 

“formalities” for the transfer of an estate or interest in land, whatever the prior law pertaining to 

possessory title. 

59. Turning to those “formalities”, the Court of Appeal concluded, without analysis, that “s. 

20 has no application to property still held in absolute fee, such as the Disputed Area” (para. 

                                                 
33 See, for instance, s. 28 of the Land Registry Act, R.S.B.C. 1960, c. 208 (“Duty of vendor to register his own 
title”). 
34 This section assumes, arguendo, that the Court of Appeal was correct in concluding that the parties’ contract 
included the conveyance of the Disputed Area – despite the fact that the Mowatts acknowledged contemporaneously 
with the sale that the structure at 1114 Beatty Street encroached on City property (AR, Vol. V, Tab 31, pp. 23-24); 
and despite the fact that the Mowatts only discovered the “we-bought-possessory-title” theory 21 years later, having 
previously sued upon the premise that they bought one parcel (the Registered Lot) and that its legal description 
incorrectly excluded the Disputed Area (AR, Vol II, Tab 8, pp. 4-7). 
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50).35  That outcome is not only blatantly counter-textual – the provision refers only to “land”, 

not “land for which a certificate of indefeasible title has been issued”, or anything of the sort – it 

also undermines the certainty, efficiency, and compulsory registration goals of the system by 

allowing a parallel system of title to persist alongside the register indefinitely.36  Finally, it 

ignores the particular legislative history of B.C.’s s. 20.   

60. B.C.’s was the second Torrens system in the world, and the first in Canada.  The B.C. 

Legislature, acting alone, made its own distinctive choices, of which one was to apply the rule 

currently set out in s. 20 to all transfers of an estate or interest in land.37  Other Legislatures 

made different choices about the same subject – choosing instead to apply the rule only to land 

subject to registered title – when at later dates they absorbed some form of registry-based 

system.38  The consequence of the Court of Appeal’s interpretation is to import into B.C. a 

narrower rule that the Legislature had ample opportunities to adopt, but never did.   

61. This Court has specifically rejected the proposition that a Torrens system statutory 

provision referring to “the owner of any land” applies only to a registered owner in fee simple: 

White Resource Management Ltd. v. Durish, [1995] 1 S.C.R. 633, pp. 644-645.  By the same 

token, there is no basis whatsoever for the Court of Appeal’s narrowing construction, that held s. 

                                                 
35 It probably does not matter either way, but it is unlikely that the property actually was “still held in absolute fee”, 
according to the Court of Appeal’s own analysis and authorities.  Bowen C.J., for the Mulcahy majority, said that 
when the limitation period expires “the last successor being then in possession will acquire a title in fee simple to the 
land good against all the world including the true owner” (p. 476; emphasis added). 
36 It warrants notice that the same spectre is presented by the majority judgment of the Quebec Court of Appeal in 
the companion case, Ostiguy v. Allie (File No. 36694).  The City will otherwise refrain from comment on the issues 
in that appeal, to which the City is not a party. 
37 The indispensable Taylor again provides the historical context: 

Nowhere is the lack of connection between British Columbia and the rest of 
Canada more obvious than in the Torrens system’s move into Ontario, 
Manitoba, Saskatchewan, and Alberta.  The system came not from British 
Columbia, where a version of it already existed, but from Toronto, where it did 
not, courtesy of an organization set up specifically to lobby for its introduction, 
the Canadian Land Law Amendment Association.  [p. 68] 

38 A comparison with other land title regimes across the country suggests that B.C.’s system may be unique in this 
regard.  See, for instance, Land Titles Act, R.S.A. 2000, c. L-4, s. 53 (“After a certificate of title has been granted for 
any land, no instrument is effectual to pass any estate or interest in that land […] unless the instrument is executed in 
accordance with this Act and is registered under this Act”); The Real Property Act, C.C.S.M. c. R30, s. 66(4) (“No 
instrument is effectual to pass an interest in land under the new system […] until the instrument is registered in 
accordance with this Act”); Land Registration Act, S.N.S. 2001, c. 6, s. 45(1) (“Except as against the person making 
the instrument, no instrument, until registered or recorded pursuant to this Act, passes any estate or interest in a 
registered parcel”). 
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20 to be applicable only to “indefeasible fee simple” (para. 50).  As noted, the language of the 

provision admits of no such interpretation; it applies to any instrument “purporting to transfer 

[…] land”.  Just as, in Durish, “land” was not confined to registered land, so too here. 

(5) The Mowatts’ Argument 

62. In their response to the leave application, the Mowatts pointed out that with respect to 

possessory title, “the Land Title Act provides no mechanism for the transfer of such title”39 – 

which, indeed, is the very problem with their claim.  They said s. 171 of the Land Title Act 

applies.  It reads: 

An application [to the Registrar of the Land Title Office, for 
registration of indefeasible title; see s. 169] founded in whole or in 
part on adverse possession must not be accepted by the registrar 
unless permitted by this Act and supported by a declaration of title 
under the Land Title Inquiry Act. 

63. The provision appears in Part 11 – Registration of Title in Fee Simple; Division 1 – First 

Registration.  Section 171 is there for an adverse possessor; it is not for people who buy from an 

adverse possessor.  The Mowatts acquired nothing capable of registration, by virtue of s. 20; 

therefore they cannot have a declaration of title, and cannot invoke s. 171.  In a case like this 

one, it is the alleged adverse possessor – the person who acquired fee simple title upon the 

extinguishment of the true owner’s title40 – who could have made, and should have made, the 

application contemplated by Division 1, after obtaining the requisite declaration of title under the 

Land Title Inquiry Act.  Then, the squatter-turned-owner would have had an interest capable of 

transfer consistent with ss. 20 and 185 of the Land Title Act.   

64. Since nothing remotely like that was done, the Mowatts acquired no rights enforceable 

against anyone other than Ms. Marquis herself.  By the opening words of subsection (1), an 

unregistered sale remains enforceable “against the person making it”.  This final observation is 

significant, because it goes to the balance struck by the Legislature – on one hand, respecting 

                                                 
39 AR, Vol. II, Tab 27, p. 154, para. 54 (Mowatts’ memorandum of argument on application for leave to appeal) 
40 On the Mowatts’ theory of history, that person was Herbert Thorpe, in 1929 (i.e., 20 years after first possession by 
the Coopers).  Since he took no steps to register title to the Disputed Area, it is probable that responsibility would 
fall to whomever was Thorpe’s testamentary successor – likely Ms. Marquis. 
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agreements as between the parties that made them, while on the other hand, only creating rights 

enforceable against the rest of the world upon registration.  Taylor describes well the 

consequence of such a regime: 

Under the Torrens system any agreements and deeds entered into 
by the parties themselves remain private arrangements, enforceable 
only between the parties themselves, until the ownership is legally 
transferred by an entry in the register book.  That entry, 
independently of the validity of the private agreements, is from 
then on the sole and independent source of the owner’s title.  [p. 
10; see also, very recently, Roop v. Hofmeyr, 2016 BCCA 310, 
paras. 56-59] 

65. The Mowatts have, at best, only a “private arrangement” with Ms. Marquis.  The 

Mowatts have no title capable of assertion in this litigation.  This is a full answer to the Mowatts’ 

claim. 

B. The Alleged Adverse Possession Fails the Inconsistent Use Test 

66. The second issue in this case turns on the legal significance of one fact, or possibly two.  

The first fact arises from the 1920 transaction by which the Land Company conveyed land 

including the Registered Lot to John Annable.  When that transaction took place, the parcel 

retained by the Land Company – namely, the Disputed Area – was expressly designated in the 

relevant plan, annexed to the deed, as a “road allowance”.41  The key fact is that, as Kelleher J. 

found, it was the Land Company’s intention that the land be dedicated for that purpose 

(BCSC#1, para. 40), necessarily with the result that it would become municipal property and be 

used as such.42 

67. The other important fact, which supports the City’s position but may not be essential to it, 

is that Mr. Thorpe acquired the Registered Lot with clear notice of the extent of that parcel, as 

noted in Part I.  The indenture and certificate of indefeasible title transferring the Registered Lot 

could have left no doubt that Thorpe did not own the Disputed Area, and that it was intended to 

                                                 
41 AR, Vol. III, p. 67 (Plan of Part of Lot 58A) 
42 Here, as in the criminal law, intention may helpfully be distinguished from motivation.  The chambers judge also 
found that the Land Company likely thought it was required to create a road allowance (BCSC#1, para. 35) – that 
was the Land Company’s motive.  Its intention, on the other hand, was simply that the land be dedicated as a 
municipal road allowance. 
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be a road allowance: both instruments referred expressly to the “road allowance” depicted on the 

prior plan, as demarcating the outer limit of the land Thorpe acquired.43  The consequence of that 

fact is that anything done by Thorpe upon the Disputed Area can only have been an act of 

intentional trespass.   

68. The law of Canada is, and should be, that adverse possession will not arise until the true 

owner is truly out of possession, in the sense that the conduct of the squatter is inconsistent with 

the true owner’s intended exercise of possessory rights.  This is what the case law refers to as the 

doctrine of “inconsistent use”.  Under this approach, the Land Company was not dispossessed of 

the Disputed Area after the 1920 transaction, nor, conversely, was Mr. Thorpe (or his 

predecessor Mr. Goucher) in possession of it.  Rather, the land was dedicated for a future public 

use that made any present occupation by squatters irrelevant to the true owner.  Adverse 

possession does not arise in such circumstances.   

69. The Court of Appeal acknowledged that the doctrine of inconsistent use is the law of 

Ontario (paras. 54, 63), but preferred instead to follow the courts of England and Alberta in 

rejecting the doctrine, ultimately concluding: “Leigh and the inconsistent use doctrine are not 

part of the law of British Columbia” (para. 68).  There is, at this moment, a direct conflict 

between appellate authority in the two most Western provinces and that in Ontario (and other 

provinces, as discussed below), on a point that is fundamental to the law of adverse possession. 

(1) The Legal Framework 

70. This Court has never entered into any sort of comprehensive discussion of the nature of 

adverse possession and its animating principles.  The Court’s most oft-cited cases44 are all over 

100 years old.  At the same time, adverse possession continues to be actively litigated in six 

other common law provinces45 – with, as noted, inconsistent approaches and results.  This 

section of the City’s factum will, therefore, build from the ground up. 

                                                 
43 AR, Vol. III, pp. 71, 77 (1922 Indenture; certificate of indefeasible title) 
44 See Gray v. Richford and McConnell (1878), 2 S.C.R. 431, Sherren v. Pearson (1887), 14 S.C.R. 581, Handley v. 
Archibald (1899), 30 S.C.R. 130, and Wood v. LeBlanc (1904), 34 S.C.R. 627. 
45 For examples of recent litigation see: Alberta (Reeder v. Woodward, 2016 ABCA 91), Ontario (Heng v. 
Rodriguez, 2016 ONCA 106), New Brunswick (Black v. Norris and Registrar General of Land Titles, 2012 NBQB 



21 

71. Adverse possession is fundamentally statutory.  It is the legislative limit placed upon the 

common law principle that “the title which has its root in the oldest seisin [i.e., possession] is the 

best title”: Henry W. Ballantine, “Title by Adverse Possession” (1918), 32 Harv. L. Rev. 135, 

pp. 137-138.  The “great purpose” intended by the adverse possession statutes, Ballantine wrote, 

is “automatically [upon sufficient passage of time] to quiet all titles which are openly and 

consistently asserted, to provide proof of meritorious titles, and correct errors in conveyancing” 

(p. 135).  The common law has a role to play in this, as discussed below; but its role must remain 

within the bounds laid out by statute.   

72. The Court of Appeal succinctly described the statutory origin relevant to this case: 

Since 1833 in England, by the Real Property Limitation Act, 1833 
(3 & 4 Will 4, c. 27), received in British Columbia on November 
19, 1858 through what is now s. 2 of the Law and Equity Act, 
R.S.B.C. 1996, c. 253, the doctrine of adverse possession has 
required the true owner to sue to recover possession of land within 
a limitation period.  [para. 6] 

73. The B.C. Legislature did not meaningfully alter the 1833 legislation received from 

England until it eventually opted for abolition in the 1970s.  The Statute of Limitations, R.S.B.C. 

1924, c. 145, accurately captures the limitation regime in force at the relevant time. 

74. Section 16 of that statute created the limitation period that applied to the Land Company 

during the time the Gouchers and the Thorpes were in possession of the Disputed Area.  It barred 

any “action to recover” land 20 years after the right “to bring such action shall have first 

accrued”.  Section 17 then laid down the rules that govern when the right of action was deemed 

to have “first accrued”: when the claimant had been “dispossessed, or [had] discontinued such 

possession”.  Section 41 provided for the extinguishment of the true owner’s title upon expiry of 

the limitation period.   Section 49, the provision applicable to “the King’s Majesty”, 

contemplated a 60-year limitation period for the Crown.  Unlike s. 16, s. 49 was triggered not by 

the accrual of a right of action, but by the fact that the land had been continuously “held” by the 

defendant or his predecessors for the 60-year period.   

                                                                                                                                                          
346), Nova Scotia (Gallagher v. Gallagher, 2016 NSCA 2), Prince Edward Island (Bassett v. Mitton, 2012 PECA 
13), and Newfoundland and Labrador (Pelley Estate v. Ellis, 2015 NLTD(G) 73). 



22 

75. Whether under s. 16 or s. 49, the statute comes to the same: the true owner must have 

been out of possession: the true owner must have been “dispossessed”, or have “discontinued 

possession” (s. 16); or the land must have been “held” by persons other than the Crown (s. 49).46  

Unless the true owner was out of possession, time did not begin to run; and if the true owner 

came back into possession, the limitation “clock” re-started. 

76. Here we come to the role played by the common law.  Possession and “dispossession” 

were not defined terms under the statute.  Nor has the common law supplied a single, consistent 

definition, as Professor Ziff points out: 

Canadian law “does not recognize the existence of a single idea of 
possession applicable for all purposes”.  The term becomes 
moulded by its various applications, assuming somewhat unique 
attributes in the areas in which it is invoked.  [p. 134; quoting 
Cullity J. in Lifestyles Kitchens & Bath v. Danbury Sales Inc., 
1999 CarswellOnt 2594 (S.C.J.), para. 12] 

77. Even so, when the Legislature has used language that overlaps with a common law 

concept, it will be taken to have incorporated the common law unless it indicates an intention to 

depart therefrom: see, for instance, McLaughlin v. Long, [1927] S.C.R. 303, p. 311 (per Anglin 

C.J.C.) (“caused” absorbing common law of causation); Waldick v. Malcolm, [1991] 2 S.C.R. 

456, pp. 474-477 (“risks willingly assumed” absorbing common law of volenti). 

78. This requires the Court to articulate what amounts to “dispossession” at common law.  To 

do so does not necessarily entail a tour of English legal antiquity.  The common law of 

possession was not “frozen” when Parliament passed the 1833 reforms (though as we shall see, 

the House of Lords treated it as frozen when they decided J.A. Pye, supra).  In Amato v. The 

Queen, [1982] 2 S.C.R. 418, Estey J. (dissenting, but not on this point) said that: 

[I]t would take the clearest and most precise language in a statute 
which purports to incorporate the principles of common law to so 
construe it as to crystallize the common law at the date of 
enactment of the statute.  [p. 443; see also Blank v. Canada 

                                                 
46 There do not appear to be any authorities that suggest the two provisions involved distinct legal tests.  In fact, in 
Hamilton v. The King (1917), 54 S.C.R. 331, Duff J. (concurring) suggested with respect to the equivalent to s. 49 
that “it seems reasonable to read the statute as contemplating such occupation as, if the question arose between 
subject and subject would constitute civil possession as against the subject-owner” (p. 371). 
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(Minister of Justice), [2006] 2 S.C.R. 319, 2006 SCC 39, para. 69, 
per Bastarache J., concurring] 

79. The present question thus reduces to this: what, at common law, does it mean to be out of 

possession?  The answer to that question is not foreordained by any legislative provision or 

ancient pronouncement of a distant court.  This Court may choose what it considers to be the 

correct understanding of possession and dispossession in this context – although, as we shall see, 

the Court has already signalled its preference. 

(2) The Inconsistent Use Test is Right 

80. In a sense, the question here is whether the law of “adverse possession” will insist that 

the squatter’s possession actually be adverse.  The inconsistent use test is the means by which 

such adversity is preserved: it necessitates the presence of conflict between the true owner’s 

paper title and the squatter’s conduct, such that a court may say that the latter gives rise to a 

possessory title at odds with that of the true owner. 

81. Leigh v. Jack (1879), 5 Ex. D. 264 (C.A.), is the foundational authority.  In that case, the 

plaintiff’s predecessor laid out certain portions of his estate as two proposed streets.  He 

conveyed some of his land to the defendant, while retaining the portion of land intended for use 

as streets.  The lands transferred were described in the conveyance as being “bounded by” the 

proposed streets.  (All of which being thus far quite reminiscent of the present case.)  Thereafter, 

the defendant occupied parts of the retained land with some materials from his foundry, 

effectively using it as a refuse dump.  Later the defendant enclosed the spaces completely.   

82. The English Court of Appeal concluded that the defendant had not acquired title to the 

enclosed land.  Baron Bramwell’s judgment has had the most enduring impact.  He said: 

[I]n order to defeat a title by dispossessing the former owner, acts 
must be done which are inconsistent with the enjoyment of the soil 
for the purposes for which he intended to use it: that is not the case 
here, where the intention of the plaintiff and her predecessors in 
title was not either to build upon or to cultivate the land, but to 
devote it at some future time to public purposes.  The plaintiff has 
not been dispossessed, nor has she discontinued possession, her 
title has not been taken away, and she is entitled to our judgment.  
[p. 274; emphasis added] 
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83. Bramwell B.’s proposition of law was adopted in Ontario by the judgment of Wilson J.A. 

(as she then was) in the leading case of Keefer v. Arillota (1976), 72 D.L.R. (3d) 182 (Ont. C.A.).  

In Keefer, a neighbour having a right-of-way greatly exceeded his rights, installing a shed and 

building an ice rink upon the land.  His adverse possession claim failed because the true owner’s 

intended use of the land was necessarily limited due to the right-of-way.  Wilson J.A. reasoned: 

The use an owner wants to make of his property may be a limited 
use and an intermittent or sporadic use.  A possessory title cannot, 
however, be acquired against him by depriving him of uses of his 
property that he never intended or desired to make of it.  [para. 41] 

Wilson J.A. acknowledged that in the case before her, the person claiming adverse possession 

had infringed upon the rights of the true owner – but that was not enough.  She said further, 

citing Leigh v. Jack: 

The test is not whether the respondents exceeded their rights under 
the right of way but whether they precluded the owner from 
making the use of the property that he wanted to make of it[.]  
[para. 42] 

84. There are two other leading Ontario Court of Appeal decisions that develop and apply the 

Leigh/Keefer test: Fletcher v. Storoschuk et al. (1981), 128 D.L.R. (3d) 59, and Masidon 

Investments Ltd. v. Ham (1984), 45 O.R. (2d) 563, both of which have been cited many times.   

85. In Fletcher, Wilson J.A. again wrote for the Court.  Building on Keefer, she articulated 

the following three-element test for adverse possession: 

[A] person claiming a possessory title as against the legal owner 
must not only establish [1] actual possession for the statutory 
period but he must establish [2] that such possession was with the 
intention of excluding the true owner and [3] that the true owner's 
possession was effectively excluded for the statutory period.  [p. 
62; numerals added] 47 

                                                 
47 Keefer, in a minor conceptual slip, treated the inconsistent use test as an aspect of the “animus possidendi” (i.e., 
the intention to possess): see para. 41.  Fletcher and other subsequent cases rightly appear to assign the inconsistent 
use test to the third element: that the true owner’s possession be “effectively excluded” (see also Masidon 
Investments, p. 7). 
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Masidon Investments then recognized that the true owner’s possession is not “effectively 

excluded”, even by extensive and exclusive use on the part of the squatter, if the “use” intended 

by the owner is simply to hold the land for future development or sale.  

86. Importantly, in Teis v. Ancaster (Town) (1997), 152 D.L.R. (4th) 304, 35 O.R. (3d) 216 

(C.A.), Laskin J.A. held for the court that the inconsistent use does not apply where the trespass 

arises from a mutual mistake about the boundary between two neighbouring parcels.  He 

reasoned: 

It makes no sense to apply the test of inconsistent use when both 
the paper title holder and the claimant are mistaken about their 
respective rights.  The application of the test would defeat adverse 
possession claims in cases of mutual mistake, yet permit such 
claims to succeed in cases of knowing trespass.  Thus applied, the 
test would reward the deliberate squatter and punish the innocent 
trespasser.  Policy considerations support a contrary conclusion.  
[para. 27] 

Laskin J.A. might also have observed that in mutual mistake cases there is still opposition of 

intention: the true owner intends complete dominion over its land, whatever its extent, while the 

squatter intends to possess lands that in law are the true owner’s – hence their eventual dispute.  

In this way, the rule for mutual mistake cases is not an exception, but rather an application of the 

basic principle recognized by Wilson J.A., and by Bramwell B. before her. 

87. In Ontario, this approach is now well-entrenched.  All told, in no less than eight Ontario 

Court of Appeal cases, and in other appellate cases from eastern provinces, the inconsistent use 

test has been not only been applied – it has been applied to preclude a finding of adverse 

possession.48 

88. There are four reasons to endorse the Ontario jurisprudence. 

                                                 
48 Ontario: Keefer, Fletcher, John Austin & Sons Ltd. v. Smith et al. (1982), 35 O.R. (2d) 272 (C.A.), Masidon 
Investments, Gorman v. Gorman [1998] O.J. No. 1471, 110 O.A.C. 87 (C.A.), Brisebois v. Chamberland (1990), 77 
D.L.R. (4th) 583 (Ont. C.A.), Hodkin v. Bigley, [1998] O.J. No. 4844 (C.A.), Elliott v. Woodstock Agricultural 
Society, 2008 ONCA 648, 92 O.R. (3d) 711.  (There are too many examples from the lower courts to enumerate.)  
P.E.I.: MacKinnon v. Bate, 2003 PESCAD 17.  Nova Scotia: Spicer v. Bowater Mersey Paper Co., 2004 NSCA 39, 
237 D.L.R. (4th) 453, Board of Trustees of Common Lands v. Tanner, 2005 NSSC 245; see also recently, Pettipas v. 
Hunter Noel Holdings Ltd., 2015 NSSC 313. 
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89. First, in determining whether the true owner is out of possession, it is logically necessary 

to ensure that the analysis does not lose sight of the “intention of the owner or paper title holder” 

by focussing exclusively on the “intention of the claimant”: Teis, para. 24.  The relevance of the 

true owner’s intention in adverse possession cases is well-established.  It has always been the 

law, for instance, that “if the person is in possession with the consent of the true owner, whether 

under a licence or an agreement, the possession is in no way adverse”: Anger & Honsberger, The 

Law of Real Property, Vol. 3, p. 29-12.  If the true owner’s consent suffices to preclude adverse 

possession, so too should lesser forms of tolerance, forbearance, or disinterest.  Hence Moldaver 

J.’s suggestion (when of the Ontario Court (General Division)) that squatters’ use consistent with 

the true owner’s intention may be regarded as based on an “implied permission” or (if there is 

knowledge of that intention), on a “negative […] requisite intent to dispossess”: Wood v. 

Gateway of Uxbridge Properties Inc. (1990), 75 O.R. (2d) 769 (aff’d by Teis), para. 53.49 

90. Second, the inconsistent use test is reflected in this Court’s jurisprudence.  There are two 

such decisions of this Court, and none that are contrary.50   

91. In Dominion Atlantic, supra, this Court specifically quoted and applied the key language 

from Bramwell B.’s judgment, applying those propositions to this effect:   

The appellant has not, since the expiration of the term, had 
exclusive possession.  The respondent and its predecessors in title 
were never out of possession but continued to use the lands and the 
siding upon it as they intended to use it.  [p. 110; emphasis added] 

While the Court of Appeal described this Court’s reliance upon Leigh v. Jack as obiter dicta 

(para. 68), there was no basis for that characterization.  Kellock J. applied the inconsistent use 

test in disposing of the very case before him, as the above quote makes plain.   

                                                 
49 An “implied permission”-based theory of inconsistent use has particular resonance in the context of the present 
case, in which the evidence was that squatting was commonplace in the relevant community at the relevant time.  
For instance, the Nelson Tribune reported on May 22, 1897 that “[t]here are over one hundred people within the city 
of Nelson who have squatted upon government town lots” (AR, Vol. III, p. 87). 
50 The Court of Appeal (at para. 64) thought that Hamilton, supra, was contrary authority from this Court, citing 
some language of Duff J. at p. 371.  All six judges who heard that case gave judgment separately.  It does not appear 
that any other judge expressed agreement with Duff J. on this point. 
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92. In Ocean Harvesters Ltd. v. Quinlan Brothers Ltd., [1975] 1 S.C.R. 684, the question was 

whether a company had dispossessed the company’s owner (and the true owner of the land), 

Moores.  Dickson J.’s reasoning clearly signals the relevance of the true owner’s intention, use, 

and expectations, in resolving the question of dispossession: 

Whether or not exclusive possession is actually taken depends 
entirely on the surrounding circumstances, including the intention 
of the parties.  There was nothing in writing between Mr. Moores 
and the Company to define the intent of Mr. Moores […].  It will, 
of course, be observed that so long as Mr. Moores and his family 
owned the Company the legal position of each of Mr. Moores and 
the Company vis-à-vis the Bay de Verde property was of no great 
importance.  [p. 691; emphasis added] 

Thus, the analysis in Ocean Harvesters looked to Moores’ presumed intention, and his 

corresponding reasons for disinterest or unconcern about any acts of possession on the part of the 

Company.  This analysis is completely consistent with the inconsistent use test – and 

irreconcilable with any approach that would treat the true owner’s intentions as irrelevant. 

93. Third, the inconsistent use test fits well with the purposes evident in the law of adverse 

possession more generally.  The courts have coloured in the concept of “dispossession” with 

principles designed to ensure that there is not just a defendant the true owner could sue, but 

rather, a defendant the true owner reasonably ought to sue.  A requirement of adverse 

possession, noted by the Court of Appeal in this case, is that “the occupation must be open and 

notorious, and not clandestine”; the “adverse possessor must send out a clarion call to the owner, 

who, if listening, should realize that something is awry” (para. 7, quoting Ziff, supra, p. 146; see 

also Sherren, supra, p. 585, per Ritchie C.J.C.).  Similarly, a fundamental rationale for the 

inconsistent use test is that, depending on the true owner’s intention for the land, the squatter’s 

presence may be of no concern to the true owner.  Indeed, commencing litigation to eject the 

squatter may be entirely undesirable to the true owner.  As Blair J.A. explained in Masidon 

Investments: 

It may be wondered why the more limited the use made of land by 
its owner, the greater is the apparent protection from claims for 
possessory title.  The reason is plain.  Whether possession is 
adverse depends in every case on the circumstances and 
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particularly on the use being made of the land by the owner.  As 
Ormrod L.J. said in the Wallis case, supra, at p. 590:  

The same act or acts of trespass may be highly significant 
to the owner of a house and garden, yet utterly trivial to a 
property developer or an industrialist who has no 
immediate use for the land affected. 

There is good sense in his conclusion on the same page that: 

This seems reasonable since the interests of justice are not 
served by encouraging litigation to restrain harmless 
activities merely to preserve legal rights, the enjoyment of 
which is, for good reason, being deferred.  [p. 20] 

94. Finally, the inconsistent use test strikes a salutary policy balance.  Notably, it protects the 

public interest by respecting and protecting a true owner’s intention to, in the words of Bramwell 

B., “devote [the land] at some future time to public purposes” (p. 274), notwithstanding that do 

so may involve no current active use.  As Laskin J.A. observed in Teis, “the law has always been 

less generous when a knowing trespasser seeks its aid to dispossess the rightful owner” (para. 27; 

see also Masidon Investments, p. 21).  The law’s generosity should be at its lowest ebb when the 

trespasser would dispossess not only the rightful owner, but the public itself. 

95. More generally, outside the context of “public purpose” cases, the test limits the ability of 

intentional trespassers to be rewarded with title, while still allowing adverse possession to assist 

in resolving good faith boundary disputes originating in a mutual mistake.51  In contemplating 

the correct approach in this area, we must never lose sight of the fact that adverse possession 

creates a windfall for the trespasser, to the detriment of true owners.  It is perhaps the only way 

in Canadian law that a criminal and civil wrong can actually create property rights.  Professor 

Ziff has appropriately referred to the doctrine as “extraordinary”, “dramatic”, and “subversive” 

                                                 
51 This resembles the modern position adopted by American courts and state legislatures, who have come 
“increasingly to view the law of adverse possession primarily as a tool to correct the mistakes of good faith 
squatters”: Larissa Katz, “The Moral Paradox of Adverse Possession: Sovereignty and Revolution in Property Law” 
(2010), 55 McGill L.J. 47, p. 61.  The inconsistent use test also brings the common law Provinces into closer 
proximity with the approach taken in the Civil Code of Quebec.  Even the critic of the inconsistent use test cited by 
the Court of Appeal – Michael H. Lubetsky in “Adding Epicycles: The Inconsistent Use Test in Adverse Possession 
Law” (2009), 47 Osgoode Hall L.J. 497 – suggests that the function of the inconsistent use test was “to develop a 
functional equivalent to interversion”; specifically, the rules enshrined in Articles 923 and 2914 (p. 525).  
Alternatively, Lubetsky views the test “as a move toward the judicial abolition of bad faith adverse possession, a 
development already seen in the American states of Washington and Iowa” (p. 531). 
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(p. 141).  There is no need to give any greater rein to a doctrine that rewards wrongdoers, than 

that given by the courts of Ontario.  

(3) The Court Below and the Contrary View 

96. The Court of Appeal thought that the doctrine of inconsistent use was somehow at odds 

“with the legislation in this Province”, because the applicable provisions are “not in any way 

qualified so as to provide that the right to sue is not lost unless the possession of the squatter is 

inconsistent with the intended use of the true owner” (paras. 68, 59).   

97. The Court of Appeal’s reasons are internally inconsistent on this point: the court 

apparently accepted (at para. 7) the long-established “open and notorious use” requirement 

recognized by this Court in Sherren, even though the legislation is “not in any way qualified” to 

require openness or notoriety.  More importantly, s. 17, to which the Court of Appeal did not 

refer, deems the limitation period to run from the time at which the true owner is “dispossessed”.  

As discussed, the statute thereby refers the reader “out”, to common law principles.  It is the start 

of the analysis, not the end.  Inconsistent use as an element of dispossession is in no way 

contrary to the proper construction of the limitations legislation.   

98. Looking at the anti-inconsistent use jurisprudence more broadly, the position in England, 

Alberta, and now B.C., is that the squatter need merely show what might be called “possession 

simpliciter” – i.e., sufficient physical custody and control, combined with an intention to exercise 

such custody and control for one’s own benefit: J.A. Pye, supra, para. 40; and Lutz v. Kawa 

(1980), 112 D.L.R. (3d) 271 (Alta. C.A.), p. 283.  Thus did Lord Browne-Wilkinson say in J.A. 

Pye that after the 1833 reforms, “old notions of adverse possession, disseisin or ouster from 

possession should not have formed part of judicial decisions” (para. 35).  On the same basis, the 

Lutz court declared “adverse possession” to be a “misnomer” (pp. 278-279).  Lord Browne-

Wilkinson may be taken to have summed up these courts’ collective view when he said: 

The suggestion that the sufficiency of the possession can depend 
on the intention not of the squatter but of the true owner is 
heretical and wrong.  It reflects an attempt to revive the pre-1833 
concept of adverse possession requiring inconsistent user.  [para. 
45] 
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99. There are three problems with this view.  First, the intention of the true owner is clearly 

relevant: Lord Browne-Wilkinson acknowledged as much when he made exceptions for consent 

and joint tenancy (paras. 37 and 38).  The exceptions disprove his test.  Something more is 

required than the exercise of intentional custody and control by the squatter, even under J.A. Pye.   

100. Second, the holding in J.A. Pye seems to lack any justification or rationale beyond its 

adherence to the common law that preceded it (see para. 40).  Lord Browne-Wilkinson’s strict 

insistence on the traditional English view of possession is essentially treated as self-justifying: it 

is, because it was.  Yet policy and practicality ought to have a role to play in defining 

“dispossession” in the specific context of adverse possession.  Lord Browne-Wilkinson’s 

approach, by contrast, would blind the law to the innocent or predatory nature of the trespass; the 

quality of the true owner’s own possession; and any relevant public policy interests.   

101. Third, J.A. Pye may simply take too thin a view of what it means to actually own 

something.  An owner may choose to use, or not to use, its property, and its title ought to be no 

more frail simply because it has made the latter choice.  Professor Katz, in her defence of the 

inconsistent use test, has criticized the “relativity of title” that underpins J.A. Pye’s approach: 

The weakness of the current English approach to adverse 
possession is that it overlooks the existence of a robust conception 
of ownership in the common law; it suggests in its place a 
difference more of degree than of kind between the position of 
owner and possessor.  [“Moral Paradox”, supra, p. 59] 

(4) Application to these Facts 

102. This case falls directly within the principle described by Bramwell B.  The Land 

Company’s manifest intention, as of 1920, was to devote the Disputed Area to public purposes.  

The Land Company therefore was not put out of possession by any occupation thereafter.52   

103. The Mowatts’ position, for which the Court of Appeal expressed “sympathy” but not 

agreement, was that “construction and occupation of a home on the Disputed Area clearly was 
                                                 
52 The same may or may not be true of the Crown, depending on whether the Land Company’s intention can be 
attributed to the Crown in the context of escheatment, based on the designation of the land in the applicable plan.  It 
is unnecessary to resolve that question: if Thorpe was not an adverse possessor in the 1920s, then there was 
insufficient time for the 60-year limitation period applicable to the Crown under s. 49 to expire before abolition of 
adverse possession under the Land Act in 1970. 
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inconsistent with the intention to dedicate the land as a road allowance” (para. 55).  Masidon 

Investments is clear contrary authority.  In that case, a developer was holding a large tract of land 

for speculation.  The claimant operated a two-runway airport on the land.  He built a hanger.  

And parking lots, both for airplanes and automobiles.  The rest of the property, he generally used 

with his family for recreational purposes, including using wood from the land to build fencing 

for horses.  He also built a driveway.  And a dam (to make a pond).  Still, the claimant lost.  The 

true owner was never excluded because the purpose for which he held the land was speculation.   

104. Likewise, more recently in Elliott, the Ontario Court of Appeal held that land treated as 

“abandoned property” by the squatters, who openly improved and ultimately fenced-in the 

disputed land, was not subject to adverse possession, because the true owner’s intention was to 

retain the land for future development.  Juriansz J.A. made explicit that which was implicit in 

Masidon Investments: 

[I]t is important to remember that the result of the case [i.e., 
Masidon] is premised on the recognition that holding lands for 
future development is a current use.  What this means is that it 
does not matter that the claimant's use of the lands may be 
inconsistent with the future development that might eventually take 
place; the claimant's use of the land must be inconsistent with the 
legal owner's use during the running of the limitation period.  
Simply put – the holding of lands for future development qualifies 
as a current use during the running of the limitation period.  [para. 
25; emphasis added] 

So too, on the authority of Leigh v. Jack itself, the devotion of land to future municipal use as a 

road allowance qualifies as a current use that is not inconsistent with occupation by a squatter.   

105. All of this is reinforced by the fact that Mr. Thorpe must have known that he owned only 

the Registered Lot, and that a road allowance lay immediately to the east.53  The Mowatts led no 

evidence to suggest their alleged predecessor in title was anything but an intentional trespasser. 

106. The Mowatts’ claim therefore fails the inconsistent use test.  Their alleged predecessor in 

title, Mr. Thorpe, was not in adverse possession during the 1920s.  This is another full answer to 

the claim. 

                                                 
53 AR, Vol IV, p. 129 (1959 Indenture) 
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C. Kelleher J.’s Finding of a “Gap” in Possession Should be Restored 

107. Kelleher J., it will be recalled, found after the second hearing that the Coopers left the 

Disputed Area in January 1916.  In particular, he found that new evidence adduced by the 

Mowatts established that George W. Cooper left for Australia that month (BCSC#2, para. 40).  

He also found the evidence did not establish that it was more likely than not that George W.’s 

son, George R. Cooper, remained in his parents’ home (BCSC#2, para. 41).   

108. The judge had previously found that “other than speculation, there is no evidence that the 

Coopers stayed until 1920 or sold their residence to the Gouchers, or that the Gouchers arrived 

back in Fairview before 1920” (BCSC#1, para. 99).  He later confirmed: “[t]he earliest that the 

Gouchers lived in Fairview ‘near the shipyard’ was in November, 1920” (BCSC#2, para. 3; 

emphasis added).  Hence Kelleher J.’s ultimate conclusion that the new evidence put forward at 

the second hearing “broadens the gap in possession” (BCSC#2, para. 40). 

109. The judge reached that conclusion having held two hearings, involving seven days of 

court time at which well over 1,000 pages of evidence was placed before him.  He explained his 

assessment of that evidence over the course of 186 paragraphs of reasons for judgment.  After 

the second hearing, the judge accepted the Mowatts’ argument that certain findings should be 

changed in their favour, while at the same time confirming other findings that went against them. 

110. In short, Kelleher J. was of the view that the evidence established that sufficient 

continuous possession of the Disputed Area by squatters did not occur.  The Mowatts had, in 

effect, affirmatively disproved their own theory, by establishing (1) that the Coopers left in 

January 1916; (2) that the Gouchers did not arrive until November 1920, while at the same time 

adducing no evidence capable of establishing; (3) that someone else possessed the Disputed Area 

in the meantime. 

111. The Court of Appeal appears both to have disagreed with Kelleher J.’s weighing of the 

evidence, and to have found legal error in the judge’s approach to the evidence.  Neither aspect 

of the Court of Appeal’s reasoning was an appropriate basis on which to interfere with his 

findings. 
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(1) The Standard of Proof in Historical Adverse Possession Cases 

112. The Court of Appeal directed that a distinct approach to the “exercise of the fact-finding 

function” is necessary when it comes to assessing proof of “events that occurred beyond living 

memory” (paras. 88, 75).  This novel approach, which the Court of Appeal described as a “broad 

elliptical assessment of the available evidence”, and a “curious-minded view”, calibrates the 

balance of probabilities standard “depend[ing] on the proof that is capable of presentation” 

(paras. 89, 74).   

113. The leading decision of this Court, F.H. v. McDougall, supra, clarified that the balance of 

probabilities standard functions in precisely the opposite fashion: the requisite proof is not 

variable, and never depends on what is “capable of presentation” (para. 40).  The Court of 

Appeal’s contrary approach also undermines appellate deference on questions of fact: in the 

circumstances of the present case, the Court of Appeal’s requirement that there be an “elliptical 

assessment” of the evidence effectively manufactured an error of law on the part of Kelleher J., 

where no palpable and overriding error of fact could legitimately be found.   

114. In F.H., this Court rejected the B.C. Court of Appeal’s conclusion that the balance of 

probabilities standard adjusts to require proof that is “commensurate with the occasion” (para. 

16), instead holding unanimously that “it is time to say, once and for all in Canada, that there is 

only one civil standard of proof at common law and that is proof on a balance of probabilities” 

(para. 40).  Speaking for the Court, Rothstein J. said that “the only practical way in which to 

reach a factual conclusion in a civil case is to decide whether it is more likely than not that the 

event occurred” (para. 44).   

115. He went on, “it is inappropriate to say that there are legally recognized different levels of 

scrutiny of the evidence depending upon the seriousness of the case” (para. 45) – or, one might 

add, depending on the subject-matter of the claim, or the time at which the alleged events are 

said to have occurred.  In a passage of great import for the present case, Rothstein J. said: 

[E]vidence must always be sufficiently clear, convincing and 
cogent to satisfy the balance of probabilities test.  But again, there 
is no objective standard to measure sufficiency.  In serious cases, 
like the present, judges may be faced with evidence of events that 
are alleged to have occurred many years before, where there is 
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little other evidence than that of the plaintiff and defendant.  As 
difficult as the task may be, the judge must make a decision.  If a 
responsible judge finds for the plaintiff, it must be accepted that 
the evidence was sufficiently clear, convincing and cogent to that 
judge that the plaintiff satisfied the balance of probabilities test.  
[para. 46; emphasis added] 

Conversely, even when confronted with claims of “long ago events” involving possession of 

land, if a responsible judge finds for the defendants, it must be accepted that the evidence was 

not sufficiently clear, convincing and cogent to that judge.  And that judge is then entitled to 

appellate deference, on the palpable and overriding error standard (per F.H., para. 55). 

116. On a straightforward application of F.H., it cannot be right to say, as the Court of Appeal 

did, that “[h]ow [the] standard may be met depends on the proof that is capable of presentation”.  

F.H. held that no matter the limitations imposed by the circumstances, the evidence must be 

sufficiently clear and cogent to satisfy the judge that the fact alleged is more likely than not to be 

true.  Nor can it be said that different approaches to the evidence – like the different “levels of 

scrutiny” at issue in F.H., or the “elliptical” and “curious-minded” scrutiny directed by the Court 

of Appeal here – become appropriate due to the particular nature of a given case.  All such 

shadings and differentiations in the application of the civil standard of proof were what this 

Court clearly intended to do away with.   

117. The Court of Appeal’s approach would present insoluble practical difficulties.  Who is to 

say when a fact-finder’s assessment of the evidence will be sufficiently “broad [and] elliptical”, 

or sufficiently “curious-minded”?  In F.H., this Court warned of the “confusion” and “practical 

problems” associated with a fluctuating civil standard (paras. 35, 43).  The Court of Appeal’s 

demand for ellipticality and curiosity would be far worse. 

118. That much is clear from the Court of Appeal’s elaboration of its new standard.  The Court 

of Appeal compared the method of analysis it thought appropriate to that undertaken by Georges 

Cuvier’s study of fossil bones, and to “the prediction by astronomers, before the discovery of 

Neptune, that there was a planet beyond Uranus” (para. 86).  Trial judges are not paleontologists, 

astronomers, or any other sort of scientific explorer.  They do not work in the realm of 

hypothesis and iterative debate; their job is to survey the information available and make the 

hard call about what is more likely than not to have occurred.  Trial judges must not be expected 
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to follow the example of Georges Cuvier and the discoverers of Neptune (whatever that would 

mean) when next they apply themselves to finding facts in a historical case.   

119. Finally, the Court of Appeal’s approach badly undercuts appellate deference on questions 

of fact, thereby creating undue uncertainty about the finality of trial findings, and inappropriately 

incentivizing appeals on what are essentially questions of fact.  Housen, supra, and F.H., 

between them, were intended to bring clarity to appellate and trial processes, to ensure that facts 

are found on a proper, predictable footing – and once so found, to ensure those findings are 

respected, not re-tried, on appeal.  The Court of Appeal’s judgment would bring about a relapse 

into essentially de novo review of certain questions of fact, masquerading as questions about the 

correct legal approach to the standard of proof.  (And, in fact, that is exactly what happened in 

this case – as discussed below.)  Consider the Court of Appeal’s description of this very case: 

The appellants’ claim depends upon a web of circumstantial 
evidence, some of the threads mere shadows and others quite 
sturdy, from which inferences must be drawn by the application of 
judgment on the probability of the asserted fact.  [para. 76] 

This describes precisely the case in which deference is essential.  See Housen, paras. 11-18. 

120. It bears repeating that Kelleher J. correctly instructed himself with reference to F.H. 

(BCSC#1, para. 64), and it is clear that he followed the approach to fact-finding directed by that 

case (BCSC#1, paras. 105, 108).  The judge’s key findings of fact (such as those relating to the 

movements of the Cooper family in 1916 and 1917, and the absence of Gouchers until 1920) and 

his findings of mixed fact and law (such as his conclusion that continuous possession of the 

Disputed Area ended due to the departure of the Coopers in 1916) are therefore all entitled to 

deference on the palpable and overriding error standard: Housen, para. 37.   

(2) Other Points of Law Pertaining to Fact-Finding 

121. Three further points of law were touched upon by the Court of Appeal.  First, the court 

suggested that Kelleher J. “short-changed the application of the standard of proof”, in that his 

analysis “did not reflect the cases” dealing with adverse possession, such as this Court’s decision 
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in Tweedie (para. 87).  Yet F.H. said – “once and for all” – that there is “one standard”.54  In any 

event, Kelleher J. did follow Tweedie’s more lenient approach.  He said, “I am not satisfied that 

the evidence is ‘as satisfactory as could reasonably be expected, having regard to all the 

circumstances’”, quoting from Tweedie (BCSC#1, para. 108).  The Court of Appeal’s real 

disagreement was with Kelleher J.’s view of the evidence, not with the legal test he applied. 

122. Second, the Court of Appeal repeatedly mentioned the Land Title Inquiry Act – in 

particular, s. 30, which directs that the Act be interpreted to facilitate “the obtaining of perfect 

titles […] through the simplest machinery, at the smallest expense and in the shortest time, 

consistent with reasonable prudence” (paras. 89, 98).  The section speaks of “perfect titles” – not 

possessory titles; the legislation favours neither side in a title dispute.  What s. 30 does is inform 

the meaning to be given to provisions like s. 8(c), which allows the investigating court to receive  

other evidence, whether it is or is not receivable or sufficient in 
point of strict law, or according to the practice of English 
conveyancers, as long as it satisfies the court of the truth of the 
facts intended to be made out by it.”  [emphasis added] 

Clearly, the legislation modifies the law of admissibility, but it does not change the standard of 

proof.   Nothing in the Act suggests any departure from the usual fact-finding standards.  It 

provides no support for the Court of Appeal’s approach. 

123. Third, the Court of Appeal claimed that s. 9 of the Court of Appeal Act, R.S.B.C. 1996, c. 

77, entitles it to “make inferences and determinations that could have been made by the trial 

court” (para. 108).  Section 9(2) says simply: “The court or a justice may draw inferences of 

fact.”  This Court held in H.L. v. Canada (Attorney General), 2005 SCC 25, [2005] 1 S.C.R. 401, 

that such legislation does not displace deference.  As Fish J. put it: 

Neither in Saskatchewan nor elsewhere in Canada may courts of 
appeal, absent an express legislative instruction to the contrary, 
disregard the governing principle of appellate intervention on 

                                                 
54 The Court of Appeal’s reliance on pre-F.H. authority, such as Tweedie, in support of its approach is again at odds 
with the Ontario Court of Appeal, which held in McLean v. McLean, 2013 ONCA 788, that the pre-F.H. holdings of 
even this Court were displaced by the approach laid down in F.H. (paras. 42-43).  Likewise, courts of appeal in the 
East have treated F.H. as a “superceding direction”, mandating that the standard of proof cannot be “shaded variably 
in different types of case”: see DCW (PEI) v. A.H. and J.D., 2009 PECA 19, para. 43; Coltsfoot Publishing Ltd. v. 
Foster-Jacques, 2012 NSCA 83, para. 38.  Those appellate courts are correct.   
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questions of fact.  They may indeed make their own findings and 
draw their own inferences, but only where the trial judge is shown 
to have committed a palpable and overriding error or made 
findings of fact that are clearly wrong, unreasonable, or 
unsupported by the evidence.  [para. 89; emphasis added] 

(3) Kelleher J. Made No Palpable and Overriding Error 

124. The Court of Appeal made no finding of palpable and overriding error.  There was none. 

125. The Court of Appeal’s reasons comprehensively re-state and massively overhaul Kelleher 

J.’s assessment of the facts.  The primary problem is not that the court misunderstood the 

evidence (although it did make errors of that kind, as discussed below); much of the evidence 

mentioned by the Court of Appeal is accurately described.  The problem, rather, is that the court 

drew new inferences (and then sub-inferences) from the very same evidence that Kelleher J. had 

weighed very differently.  The analysis of the Court of Appeal is exactly what it appears to be: a 

de novo exercise in fact-finding, unfettered by the findings made at first instance. 

126. Point-by-point rebuttal here is both impractical and unnecessary.  Eight examples 

illustrate the flaws in the Court of Appeal’s path of analysis: 

(a) The Court of Appeal said: “At least as early as 1909, on the shore of Kootenay Lake at 

Fairview near the City of Nelson, British Columbia, the George W. Cooper family settled on 

land that was not theirs” (para. 1).  Kelleher J. made no finding as to the start-date of the 

Coopers’ occupation, with good reason.  There was no evidence linking the Coopers to the 

Disputed Area until 1913, when that year’s edition of the Nelson and District Directory listed 

Mr. Cooper as living in a location corresponding to the Disputed Area.  There was census 

evidence that the Mowatts argued would support an inference that the Coopers were there in 

1911.  Prior to that, the evidence was only that George W. Cooper was a resident somewhere in 

Fairview.  This is a crucial point because it fixes the start of the limitation period.55 

(b) The Court of Appeal said: “knowing of the squat and despite municipal taxation of it for 

years, the Crown did not assert its title until living memory slipped away” (para. 89).  The 

                                                 
55 AR, Vol III, pp. 112-113 (1913 Nelson and district directory); AR, Vol IV, pp. 46-52 (1911 census information); 
AR, Vol V, Tab 32, p. 48 (excerpt from 1909 voters’ list) 
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Crown, like the City, was of the view the Disputed Area was a road allowance.  The City, on the 

other hand, did indeed assert title as early as the 1970s, and Ms. Marquis herself acknowledged 

that the Disputed Area was a road allowance at that time and subsequently.  As for taxation, Mr. 

Thorpe was taxed for 0.101 acres (or 4,300 sq feet) in 1923, the assessment roll referring 

specifically to the legal description of the Registered Lot.  The Registered Lot alone is 4,300 sq 

feet, according to the 1922 deed by which Mr. Thorpe acquired it.  Subsequent assessments in 

the 1920s, 1930s and 1960s are consistent with that.  The significance of the tax rolls were 

debated at length before Kelleher J.  He was entitled not to give them weight.56 

(c) The Court of Appeal said: “There is no evidence that George R. Cooper did not live with 

his parents, in Fairview, and no evidence that he did not occupy his parent’s [sic] home after they 

left for Australia” (para. 94).  The marriage certificate of George R. and Carrie Cooper (née 

Langhill) lists the couple as residing in Nelson upon their marriage in 1915.  Fairview was not 

part of Nelson until 1921.  Elsewhere in its reasons, the Court of Appeal emphasized the 

“separation between Nelson and Fairview” (para. 101), but chose to overlook it here.  Likewise, 

George R.’s attestation paper for the CEF in April 1916 lists his residence (and that of his next-

of-kin) as Nelson.  The 1918 newspaper report of George R.’s death states that he worked for the 

General Electric Company in Nelson in 1916, before moving to Trail in 1917.  It is likely that 

after his marriage in 1915 and until his death in 1918, George R. Cooper never again lived on the 

Disputed Area.  Certainly it was open to Kelleher J. to decline to find that he did live on the 

Disputed Area after his parents’ departure to Australia.57 

(d) George S. Cooper’s daughter’s affidavit recounted her mother’s understanding of where 

the Coopers had lived, which the Court of Appeal found “significant” (para. 94).  Kelleher J. was 

aware of this evidence.  He referred to it specifically (BCSC#2, para. 38), and three paragraphs 

later, made a contrary finding of fact (BCSC#2, para. 41).  The evidence is triple-hearsay, 

                                                 
56 AR, Vol III, p. 72 (1922 Indenture); AR, Vol IV, pp. 94-97, 110-111 (assessment rolls for 1923-1924, 1935-
1936), p. 134 (assessment roll for 1960), p. 143 (1979 letter from City asserting “right-of-way”), p. 150 (1979 letter 
from Marquis’ solicitor acknowledging “roadway”); AR, Vol V, Tab 31, p. 17 (Bob Adams deposing Marquis 
admitted “road allowance” to him) 
57 AR, Vol V, Tab 33, p. 67 (1915 marriage certificate), p. 73 (George R. attestation paper), p. 76 (newspaper report 
of George R’s death); AR, Vol V, Tab 34, p. 80 (1921 order extending Nelson to include Fairview) 
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relating a “frail” elderly woman’s understanding of where someone lived 100 years ago, and nine 

years before she was born.  It was open to Kelleher J. to give little weight to this evidence.58 

(e) The Court of Appeal said: “we may accept as within the realm of human experience that 

George R. Cooper returned home to Fairview when his enlistment was refused.  These inferences 

accord with the Nelson newspaper report on George R. Cooper’s death in February 1918 that his 

wife had formerly lived in Fairview[.]  [W]e consider it can safely be said that the George R. 

Cooper family likely resided in Fairview until 1917” (para. 98).  As discussed, all the evidence is 

that George R. lived in Nelson, not Fairview, before he left with his wife for Trail.  Carrie 

Cooper’s family, the Langhills, lived in Fairview – as Carrie herself presumably did until her 

marriage to George R., and perhaps after his death (quite possibly, with her parents, which would 

explain her absence from the directories).59  It absolutely cannot “safely be said” that the family 

recorded as living as Nelson and then in Trail was actually living in Fairview.  This point is 

pivotal to the Court of Appeal’s reasoning, as the court used this new finding to close the 

possession “gap” to a single year (para. 103). 

(f) The Court of Appeal said: “the most plausible inference, given Gilbert Goucher’s young 

age and the geographic separation between Nelson and Fairview, is that the Gouchers were 

living in Fairview when Gilbert wrote his examinations [at the end of 1919]” (para. 101).  Hume 

School, which Gilbert attended, was about equidistant between the Disputed Area and the Baker 

Street home in Nelson at which the Gouchers were previously recorded as residing.  This 

evidence is the most thin of bases on which to conclude the Goucher family was living on the 

Disputed Area in 1919.  It is just as likely that Gilbert walked from Nelson to Hume School; just 

as George R. walked to Nelson for school when he lived in Fairview.60   

(g) The Court of Appeal said: “the judge did not ask himself whether it is likely on one hand 

that the Coopers abandoned – just walked away from – such a property when George R. Cooper 

went to Trail” (para. 106).  Again, since it is likely that George R. lived in Nelson, in fact the 

                                                 
58 AR, Vol V, Tab 35, p. 84 (McFetridge affidavit) 
59 AR, Vol III, p. 136 (1913 Nelson and district directory); AR, Vol V, Tab 36, p. 111 (excerpt of 1915 Nelson and 
district directory) 
60 AR, Vol III, p. 45 (1930 map of Nelson/Fairview including Hume School), p. 154 (1913 Nelson and district 
directory); AR, Vol V, Tab 32, p. 51 (excerpt of 1916 voters’ list); AR, Vol V, Tab 33, p. 76 (newspaper report of 
George R.’s death indicating he had attended school in Nelson) 
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question is whether it is likely that George W. Cooper abandoned the Disputed Area when he 

moved to Australia. And it is not implausible to conclude that squatters would indeed have 

abandoned their squat when they changed continents. Certainly it was open to Kelleher J. to find 

that they did so in this case, given the evidence of widespread vacancies in Nelson in the gap 

period.61 

(h) The Court of Appeal said: "there is nothing in the evidence concerning the property to 

suggest it was abandoned for a period of years before it was again occupied" (para. 107). That is 

true. There is nothing about this in the evidence, either way. There is nothing in the evidence 

about how much repair, or how little, the Gouchers performed when they eventually occupied the 

home. Far more important, however, is what is in the evidence. 

127. What is in the evidence is a surprising amount of information about the Coopers and the 

Gouchers both - about their lives and their livelihoods, about their homes, their families, and 

their peregrinations in, out and around town. We know a great deal about what these people did, 

and where they lived, year after year. But for all that, there is absolutely nothing - nothing in the 

directories, nothing in the voters' lists, nothing in employment, marriage, birth or death records -

tangibly linking either the Coopers or the Gouchers, or anyone else, to the Disputed Area for 

almost a five-year period. The judge was entitled to find meaning in that. It cannot be said there 

was palpable and overriding error in Kelleher J.'s finding that adverse possession was not 

continuous. 

PART IV - COSTS 

128. The City seeks an award of costs throughout. 

PART V - ORDER SOUGHT 

129. The City asks that the appeal be allowed, and the orders of Kelleher J. restored. 

ALL OF WHICH IS RESPECTFULLY SUB1\11TTED, this 30th day of August, 2016. 

"Scot)-- B., ... c.(~/ 0 

A. Scott McW. Boucher 

61 AR, Vol III, pp. 134-138 ( excerpt from 1913 Nelson and district directory indicating numerous vacant properties) 
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LAND TITLE ACT
CHAPTER 250 [RSBC 1996]

[includes 2016 Bill 18, c. 5 amendments (effective March 10, 2016)]

PART 1 � Definitions, Interpretation and Application

Definitions
(AM)
Nov
27/14

1. In this Act:

"absolute certificate of title" means a certificate of title issued on the registration of an
absolute fee and includes such a certificate issued before October 31, 1979;

(SUB)
Mar
26/98

"approving officer" means, as applicable,

(a) the municipal approving officer under section 77,
(b) the regional district approving officer under section 77.1,
(c) the islands trust approving officer under section 77.1,
(d) the Provincial approving officer under section 77.2,

(ADD)
May
11/00

(e) the Nisga'a approving officer under section 77.3, or

(ADD)
Apr
03/09

(f) the treaty first nation approving officer appointed under section 77.21;

"apt descriptive words" means a metes and bounds description and includes an abbreviated
description;

(ADD)
Jan
20/05

"Board of Directors" means the board of directors of the Land Title and Survey Authority;

"book" includes a file, index and an electronic data bank;
"building scheme" means a scheme of development that comes into existence where defined
land is laid out in parcels and intended to be sold to different purchasers or leased or subleased
to different lessees, each of whom enters into a restrictive covenant with the common vendor
or lessor agreeing that his or her particular parcel is subject to certain restrictions as to use, the
restrictive covenants constituting a special local law applicable to the defined land and the
benefit and burden of the covenants passing to, as the case may be, the purchaser, lessee or
sublessee of the parcel and his or her successors in title;

(ADD)
May
11/00

"Category A Lands" has the same meaning as in the Nisga’a Final Agreement;

(ADD)
May
11/00

"Category B Lands" has the same meaning as in the Nisga’a Final Agreement;

"charge" means an estate or interest in land less than the fee simple and includes
(a) an estate or interest registered as a charge under section 179, and
(b) an encumbrance;

(ADD)
Jan
20/05

"chief executive officer" means the chief executive officer of the Land Title and Survey
Authority;

(AM)
Oct
23/03

"designated highways official" means an employee of the Ministry of Transportation
designated, by name or by title, by the minister responsible for that ministry as a designated

LAND TITLE ACT
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highways official for the purposes of the applicable provision of this Act;
(SUB)
Jul
21/06

"director" means the Director of Land Titles appointed under section 9 and a registrar
instructed under section 10 to perform the duties and exercise the powers of the director;
"distinguishing letter" includes a distinguishing number;
"duplicate indefeasible title" means a certificate issued under section 176 (1) or a duplicate
certificate of indefeasible title issued before August 1, 1983;

(ADD)
Mar
31/04

"electronic" includes created, recorded, transmitted or stored in digital or other intangible
form by electronic, magnetic or optical means or by any other similar means;

(SUB)
May
11/00

"encumbrance" includes

(a) a judgment, mortgage, lien, Crown debt or other claim to or on land created or
given for any purpose, whether by the act of the parties or any Act or law, and
whether voluntary or involuntary,

(b) in respect of Nisga'a Lands, a judgment, mortgage, lien, debt owed to the Nisga'a
Nation or a Nisga'a Village or other claim to or on Nisga'a Lands created or
given for any purpose by any Nisga'a law, and whether voluntary or involuntary,
and

(ADD)
Apr
03/09

(c) in respect of treaty lands, a judgment, mortgage, lien, debt owed to the treaty first
nation or other claim to or on those treaty lands created or given for any purpose
by a law of the treaty first nation, and whether voluntary or involuntary;

"endorse" , "enter" or "note" means to store information in the records, including
information respecting a cancellation;

(ADD)
Sep
01/11

"enduring power of attorney" means an enduring power of attorney made under Part 2 of
the Power of Attorney Act;
"explanatory plan" means a plan that

(a) is not based on a survey but on existing descriptions, plans or records of the land
title office, and

(SUB)
Dec
31/04

(b) is certified correct in accordance with the records of the land title office by a
British Columbia land surveyor or by
(i) a person designated under section 121 (7) of the Forest Act for the purpose

of that section, or
(ii) the minister charged with the administration of the Transportation Act;

"former Act" means the Land Registry Act, R.S.B.C. 1960, c. 208;
"highway" includes a public street, path, walkway, trail, lane, bridge, road, thoroughfare and
any other public way;
"indefeasible title" means

(a) a certificate of indefeasible title issued by the registrar under this Act or the
former Act, at any time before August 1, 1983, and

(b) that part of the information stored in the register respecting one title number, that
is required under section 176 (2) to be contained in a duplicate indefeasible title;

"instrument" means
(a) a Crown grant or other transfer of Crown land, and
(b) a document or plan relating to the transfer, charging or otherwise dealing with or

affecting land, or evidencing title to it, and includes, without limitation
(i) a grant of probate or administration or other trust instrument, and
(ii) an Act;

"judgment" means a judgment as defined in the Court Order Enforcement Act or that is
deemed to be or to be made registrable in the same manner as a judgment under that Act by
any other Act;

LAND TITLE ACT
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(ADD)
Jan
20/05

"Land Title and Survey Authority" means the Land Title and Survey Authority of British
Columbia;
"land title district" includes a land registration district under the former Act;
"land title office" includes a land registry office under the former Act;
"lease or agreement for lease" for a term not exceeding 3 years if there is actual
occupation under the lease or agreement means a lease or agreement for lease for a term
that, at its beginning, does not exceed 3 years if there is actual occupation under the lease or
agreement, and, if an option or covenant for renewal is included in the lease or agreement, the
option or covenant must not extend the total lease periods beyond 3 years;

(AM)
Dec
31/04

"Ministry of Transportation" means the ministry of the minister charged with the
administration of the Transportation Act;

(ADD)
May
11/00

"Nisga’a certificate" means a certificate of the Nisga’a Lisims Government referred to in
paragraph 7 (b) of the Land Title Chapter of the Nisga’a Final Agreement;

(ADD)
May
11/00

"Nisga’a Corporation" has the same meaning as in the Nisga’a Final Agreement;

(ADD)
May
11/00

"Nisga’a road" has the same meaning as in the Nisga’a Final Agreement;

(ADD)
May
11/00

"Nisga’a Village Lands" has the same meaning as in the Nisga’a Final Agreement;

"owner" means a person registered in the records as owner of land or of a charge on land,
whether entitled to it in the person’s own right or in a representative capacity or otherwise,
and includes a registered owner;
"parcel" means a lot, block or other area in which land is held or into which land is
subdivided;
"posting plan" means a plan filed as a posting plan under this or the former Act;

(ADD)
Mar
31/04

"record" , as a verb, means write or stamp manually or annotate electronically;

(AM)
Jan
20/05

"records" includes the register, books, indices, drawings, plans, instruments and other
documents or any part of them registered, deposited, filed or lodged in the land title office,
and those recorded or stored by any means, whether graphic, electronic, mechanical or
otherwise, in any location approved by the Board of Directors;
"register" means

(a) as a noun, that part of the records where information respecting registered
indefeasible titles is stored or, if the context requires, the register of absolute
fees, and

(b) as a verb, to register under this Act;
"registrar" means a registrar appointed under this Act and includes a deputy registrar or
acting registrar;
"right to flood" means a right or power to flood or otherwise injuriously affect land for
purposes related to the construction, maintenance or operation of a dam, reservoir or other
plant used or to be used for or in connection with the generation, manufacture, distribution or
supply of power;

(ADD)
Mar
26/98

"rural area" means an area outside a municipality;

"sketch plan" means an adequately dimensioned drawing of the area affected by a lease of
all or part of a building located on land shown on a plan of survey deposited in the land title
office;
"solicitor" includes a barrister;
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"statutory right of way" means an easement without a designated dominant tenement
registrable under section 218;
"statutory right of way plan" means a plan prepared by a British Columbia land surveyor
and deposited under section 113;
"subdivision" means the division of land into 2 or more parcels, whether by plan, apt
descriptive words or otherwise;
"transfer" includes a conveyance, a grant and an assignment;
"transferee" includes a grantee and an assignee;
"transferor" includes a grantor and an assignor;
"transmission" means a change of ownership

(a) effected by the operation of an Act or law,
(b) under an order of a court, or
(c) consequent on any change in the office of a personal representative or trustee,

but does not include
(d) an amalgamation of 2 or more corporations, however effected, whether or not the

amalgamation is in respect of a beneficial or a trust estate or interest in land, or
(AM)
Jul
01/00

(e) an amalgamation under the Strata Property Act.

(ADD)
Mar
31/04

"true copy" means

(a) in relation to a paper document, an exact copy of the document, and
(SUB)
Jul
21/06

(b) in relation to an electronic instrument, electronic plan application or electronic
plan, as those terms are defined in section 168.1, a legible paper copy of the
electronic instrument, electronic plan application or electronic plan containing
every material provision and particular contained in the original.

RS1979-219-1; 1982-60-1; 1987-23-87; 1992-32-8; 1997-25-31 (B.C. Reg. 85/98); 1999-2-44; 1998-43-304 (B.C. Reg. 43/2000);
2003-66-33 to 35; 2004-12-9; 2004-44-121(B.C. Reg. 547/2004); 2004-66-66 (B.C. Reg. 16/2005); 2006-24-23 (B.C. Reg. 229/2006);

2007-36-107 (B.C. Reg. 55/2009); 2007-34-85 (B.C. Reg. 14/2011); 2014-32-36.
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LAND TITLE ACT
CHAPTER 250 [RSBC 1996]

[includes 2016 Bill 18, c. 5 amendments (effective March 10, 2016)]

Unregistered instrument
does not pass estate

20. (1) Except as against the person making it, an instrument purporting to transfer, charge, deal
with or affect land or an estate or interest in land does not operate to pass an estate or
interest, either at law or in equity, in the land unless the instrument is registered in
compliance with this Act.

(2) An instrument referred to in subsection (1) confers on every person benefited by it and on
every person claiming through or under the person benefited, whether by descent, purchase
or otherwise, the right
(a) to apply to have the instrument registered, and

(b) in proceedings incidental or auxiliary to registration, to use the names of all parties to
the instrument, whether or not a party has since died or become legally incapacitated.

(3) Subsection (1) does not apply to a lease or agreement for lease for a term not exceeding 3
years if there is actual occupation under the lease or agreement.

RS1979-219-20.
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LAND TITLE ACT
CHAPTER 250 [RSBC 1996]

[includes 2016 Bill 18, c. 5 amendments (effective March 10, 2016)]

Operation of instrument as
from time of registration

22. An instrument purporting to transfer, charge, deal with or affect land or an estate or interest
in land passes the estate or interest, either at law or in equity, created or covered by the
instrument at the time of its registration, irrespective of the date of its execution.

RS1979-219-22.

Effect of indefeasible title
23. (1) In this section, “court” includes a person or statutory body having, by law or consent

of parties, authority to hear, receive and examine evidence.
(AM)
Nov
24/05

(2) An indefeasible title, as long as it remains in force and uncancelled, is conclusive
evidence at law and in equity, as against the Crown and all other persons, that the
person named in the title as registered owner is indefeasibly entitled to an estate in fee
simple to the land described in the indefeasible title, subject to the following:
(a) the subsisting conditions, provisos, restrictions, exceptions and reservations,

including royalties, contained in the original grant or contained in any other grant
or disposition from the Crown;

(b) a federal or Provincial tax, rate or assessment at the date of the application for
registration imposed or made a lien or that may after that date be imposed or
made a lien on the land;

(c) a municipal charge, rate or assessment at the date of the application for
registration imposed or that may after that date be imposed on the land, or which
had before that date been imposed for local improvements or otherwise and that
was not then due and payable, including a charge, rate or assessment imposed by
a public body having taxing powers over an area in which the land is located;

(d) a lease or agreement for lease for a term not exceeding 3 years if there is actual
occupation under the lease or agreement;

(e) a highway or public right of way, watercourse, right of water or other public
easement;

(f) a right of expropriation or to an escheat under an Act;
(g) a caution, caveat, charge, claim of builder’s lien, condition, entry, exception,

judgment, notice, pending court proceeding, reservation, right of entry, transfer
or other matter noted or endorsed on the title or that may be noted or endorsed
after the date of the registration of the title;

(h) the right of a person to show that all or a portion of the land is, by wrong
description of boundaries or parcels, improperly included in the title;

(SUB)
Nov
24/05

(i) the right of a person deprived of land to show fraud, including forgery, in which
the registered owner has participated in any degree;

(j) a restrictive condition, right of reverter, or obligation imposed on the land by the
Forest Act, that is endorsed on the title.

(3) After an indefeasible title is registered, a title adverse to or in derogation of the title of
the registered owner is not acquired by length of possession.
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(4) Despite subsection (3), in the case only of the first indefeasible title registered, it is void
against the title of a person adversely in actual possession of and rightly entitled to the
land included in the indefeasible title at the time registration was applied for and who
continues in possession.

RS1979-219-23; 1981-10-24; 1982-60-3,4; 1992-55-17; 2005-35-12.
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LAND TITLE ACT
CHAPTER 250 [RSBC 1996]

[includes 2016 Bill 18, c. 5 amendments (effective March 10, 2016)]

PART 12 � Transfers

Form of transfer
(AM)
Jan
20/05

185. (1) A transfer of a freehold estate must be in the form approved by the director and on a
single page.

(2) This section does not apply
(a) if a form of transfer is prescribed by another enactment, or
(b) if, in the opinion of the registrar, it would be proper to accept another form of

transfer.
(AM)
Jan
20/05

(3) Nothing in subsection (1) precludes the addition, in the approved form, of an additional
or necessary party.

RS1979-219-181; 1991-12-1; 2004-66-96, 97 (B.C. Reg. 16/2005).
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LIMITATION OF ACTIONS. CHAP. 145 1577 

CHAPTER 145. 

An Act for Limitation of Actions, and for Avoiding 
of Suits in Law. 

K
ICS MAJESTY, by and with the advice and consent of the 

Legislative Assembly of the Province of British Columbia, 
enacts as 

i,m roar y. 

1. This Act may be cited as the n  Statute of Limitations." H.S. Short title. 
1911,,c. 145, s. 1. 

2. This Act is divided into four parts, relating to the following Division of'Act 
into parts. 4t 

• t 
PART. SECTION. 

I.—Limitation of Personal Actions, Actions for Debts 
and of Account   3-14 

II.—Limitation of Actions as to Real Property  15-49 
IIL—Limitation of Actions for Recovery of Specialty 

Debts  50-55 
IV.—Limitation where Cause of Action arises abroad  56-58 

H.S. 1911, c. 145, s. 2. 

PART I. 

LIMITATION OF PERSONAL ACTIONS, ACTIONS FOR DEBTS AND OF 
ACCOUNT. 

3. All actions of trespass quare clausum fregit; all actions of Limitation of 
certain personal trespass, detinue, action stir trover, and replevin for taking away actions. 

of goods and cattle; all actions of account and upon the case (other 
than such accounts as concern the trade of merchandise between 
merchant and merchant, their factors or servants) ; all actions of 
debt grounded upon any lending or contract without specialty; all 

subject-matters:— 
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SEC. 15 LIMITATION OF ACTIONS. CHAP. 145 1881 

shall appear at the trial or otherwise that the plaintiff, though 
barred by the foregoing provisions of this Act or any of them as 
to one or more of such joint contractors, or executors or adminis-
trators, shall nevertheless be entitled to recover against any other 
or others of the defendants, by virtue of a new acknowledgment 
or promise, or otherwise, judgment may be given and costs allowed 
for the plaintiff as to such defendant or defendants against whom 
he shall recover, and for the other defendant or defendants against 
the plaintiff. [9 Geo. 4, c. 14, s. 1] ; R.S. 1911, c. 145, s. 12. 

13. Any acknowledgment or promise in the last preceding section Provision for 
acknowledgments 

referred to made or contained by or in a writing, signed by an by agents. 

agent of the party chargeable thereby duly authorized to make such 
acknowledgment or promise, shall have the same effect as if such 
writing had been signed by such party himself. [19 & 20 Viet., 
c. 97, s. 13] ; RS. 1911, c. 145, s. 13. 

14. No endorsement or memorandum of any payment written or Endorsements 

made upon any promissory note, bill of exchange, or other writing of payments.
,  

by or on behalf of the party to whom such payment shall be made, 
shall be deemed sufficient proof of such payment, so as to take the 
case out of the operation of this Act. [9 Geo. 4;. c. 14, s. 3] ; R.S. 
1911, c. 145, s. 14. 

PART II. 

LIMITATION OF ACTIONS AS TO REAL PROPERTY. 
at 

15. The words and expressions hereinafter mentioned, 'which in 
their ordinary signification have a more confined or a different 
meaning, shall in this Part of this Act, except where the nature of 
the provision or the context of this Part of this Act shall exclude 
such construction, be interpreted as follows, that is to say :— 

" Land " shall extend to manors, messuages, and all other 
corporeal hereditaments whatsoever, and also to tithes 
(other than tithes belonging to a spiritual or eleemosynary 
corporation sole), and also to any share, estate, or interest 
in them, whether the same shall be a freehold or chattel 
interest, and whether freehold or copyhold, or held accord-
ing to any other tenure; and 

" Rent " shall extend to all heriots, and to all services and suits 
for which a distress may be made, and to all annuities and 
periodical sums of money charged upon or payable out of 
any land (except moduses of compositions belonging to a 
spiritual or eleemosynary corporation sole) ; and 

The person through whom another person is said to claim shall 
mean any person by, through, or under, or by the act of 
whom, the person so claiming became entitled to the estate 

Interpretation. 
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1882 CHAP. 145 LIMITATION OF ACTIONS. Soc. 10 

or interest claimed, as heir, issue in tail, tenant by the 
courtesy of England, tenant in dower, successor, special 
or general occupant, executor, administrator, legatee, 
husband, assignee, appointee, devisee, or otherwise, and 
also any person who was entitled to an estate or interest 
to which the person so claiming, or some person through 
whom he claims, became entitled as lord by escheat; and 

" Person " shall extend to a body politic, corporate, or collegiate, 
and to a class of creditors or other persons, as well as an 
individual. [3 & 4 Will. 4, c. 27, s. 1] ; R.S. 1911, c. 145, 
s. 15. 

Limitation of 
actions to recover 
land or rent. 

Rules as to when 
right of action 
deemed to have 
accrued. 

16. No person shall make an entry or distress or bring an action 
to recover any land or rent but within twenty years next after the 
time at which the right to make such entry or distress or to bring 
such action shall have first accrued to some person through whom 
he claims; or if such right shall not have accrued to any person 
through whom he claims, then within twenty years next after the 
time at which the right to make such entry or distress or to bring 
such action shall have first accrued to the person making or bringing 
the same. [3 & 4 Will. 4, c. 27, s. 2] ; R.S. 1911, c. 145, s. 16. 

17. In the construction of this Part of this Act, the right to make 
an entry or distress, or to bring an action to recover any land or 
rent, shall be deemed to have first accrued at such time as herein- 
after is mentioned, that is to say:— p 

When the person claiming such land or rent, or some person 
through whom he claims, shall, in respect of the estate or 
interest claimed, have been in possession or in receipt of 
the profits of such land, or in receipt of such rent, and 
shall while entitled thereto have been dispossessed, or have 
discontinued such possession or receipt, then such right, 
shall be deemed to have first accrued at the time of such 
dispossession or discontinuance of possession, or at the 
last time at which any such profits or rent were or was so 
received ; and 

When the person claiming such land or rent shall claim the 
estate or interest of some deceased person who shall have 
continued in such possession or receipt in respect of the 
same estate or interest until the time of his death, and 
shall have been the last person entitled to such estate or 
interest who shall have been in such possession or receipt, 
then such right shall be deemed to have first accrued at 
the time of such death; and 

When the person claiming such land or rent shall claim in 
respect of an estate or interest in possession granted, 
appointed, or otherwise assured by any instrument (other 
than a will) to him, or some person through whom he 
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SEC. 19 LIMITATION Or ACTIONS. CHAP. 145 1883 

claims, by a person being in respect of the same estate 
or interest in the possession or receipt of the profits of 
the land, or in receipt of the rent, and no person entitled 
under such instrument shall have been in such possession 
or receipt, then such right shall be deemed to have first 
accrued at the time at which the person claiming as 
aforesaid, or the person through whom he claims, became 
entitled to such possession or receipt by virtue of such 
instrument; and 

When the estate or interest claimed shall have been an estate 
or interest in reversion or remainder, or other future 
estate or interest, and no person shall have obtained the 
possession or receipt of the profits of such land or the 
receipt of such rent in respect of such estate or interest, 
then such right shall be deemed to, have first accrued at 
the time at which such estate or interest became an estate 
or interest in possession; and 

When the person claiming such land 'or rent, or the person 
through whom he claims, shall have become entitled by 
reason of any forfeiture or breach of condition, then such 
right shall be deemed to have first accrued when such 
forfeiture was incurred or such condition was broken. 
[3 & 4 Will. 4, c. 27, s. 3] ; R.S. 1911, c. 145, s. 17. 

18. Provided always that when any right to make an entry or 
distress or to bring an action to recover any land or rent by reason 
of any forfeiture or breach of condition shall have first accrued in 
respect of any estate or interest in reversion or remainder, and the 
land or rent shall not have been recovered by virtue of such right, 
the right to make an entry or distress or bring action to recover 
such land or rent shall be deemed to have first accrued in respect 
of such estate or interest at the time when the same shall have 
become an estate or interest in possession, as if no such forfeiture 
or breach of condition had happened. [3 & 4 Will. 4, c. 27, s. 4] ; 
1i. S. 1911, c. 145, s. 18. 

19. Provided also that a right to make an entry or distress or to 
bring an action to recover any land or rent shall be deemed to have 
first accrued, in respect of an estate or interest in reversion, at the 
time at which the same shall have become an estate or interest in 
possession by the determination of any estate or estates in respect 
of which such land shall have been held, or the profits thereof or 
such rent shall have been received, notwithstanding the person 
claiming such land, or some person through whom he claims, shall, 
at any time previously to the creation of the estate or estates which 
shall have determined, have been in possession or receipt of the 
profits of such land or in receipt of such rent. [3 & 4 Will. 4, c. 27, 
s. 5] ; H.S. 1911, c. 145, s. 19. 

If advantage of 
forfeiture is not 
taken by remafiuler-
man, he shall have 
a new right wher 
estate comes intd 
possession. 

Reversioner to 
have a new right. 
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one person claiming through the mortgagor or mortgagors, such 
acknowledgment, if given to any one of such mortgagors or persons, 
or his or their agent, shall be as effectual as if the same had been 
given to all such mortgagors or persons. 

But where there shall be more than one mortgagee, or more 
than one person claiming the estate or interest of the mortgagee 
or mortgagees, such acknowledgment, signed by one or more of such 
mortgagees or persons, shall be effectual only as against the party 
or parties signing as aforesaid, and the person or persons claiming 
any part of the mortgage-money, or land or rent, by, from, or under 
him or them, and any person or persons entitled to any estate or 
estates, interest or interests, to take effect after or in defeasance of 
his or their estate or estates, interest or interests, and shall not 
operate to give to the mortgagor or mortgagors a right to redeem 
the mortgage as against the person or persons entitled to any other 
undivided or divided part of the money or land or rent. 

And where such of the mortgagees or persons aforesaid as shall 
have given such acknowledgment shall be entitled to a divided part 
of the land or rent comprised in the mortgage, or some estate or 
interest therein, and not to any ascertained part of the mortgage-
money, the mortgagor or mortgagors shall be entitled to redeem the 
same divided part of the land or rent on payment, with interest, 
of the part of the mortgage-money which shall bear the same pro-
portion to the whole of the mortgage-money as the value of such 
divided part of the land or rent shall bear to the value of the whole 
of the land or rent comprised in the mortgage. [3 & 4 Will. 4, 
c. 27, s. 28] ; R.S. 1911, c. 145, s. 40. 

41. At the determination of the period limited by this Act to 
any person for making an entry or distress, or bringing any writ 
of quare impedit or other action or suit, the right and title of such 
person to the land, rent, or advowson, for the recovery whereof such 
entry, distress, action, or suit respectively might have been made or 
brought within such period shall be extinguished. [3 & 4 Will. 4, 
c. 27, s. 34] ; R.S. 1911, c. 145, s. 41. 

42. The receipt of the rent payable by any tenant from year to 
year, or other lessee, shall, as against such lessee or any person 
claiming under him (but subject to the lease), be deemed to be 
the receipt of the profits of the land for the purposes of this Act. 
[3 & 4 Will. 4, c. 27, s. 35] ; RS. 1911, c. 145, s. 42. 

43. No action or suit or other proceeding shall be brought to 
recover any sum of money secured by any mortgage, judgment, or 
lien, or otherwise charged upon or payable out of any land or rent, 
at law or in equity, or any legacy, but within twenty years next 
after a present right to receive the same shall have accrued to some 

Acknowledgment 
even to one mort-
gagor to operate in 
favour of an. 

Acknowledgment 
given by one of 
several mortgagees 
to be effectual only 
against the mort-
gagee signing same. 

Where the mort-
gagee giding such 
acknowledgment is 
entitled to a divided 
part of mort- 
gaged premises. 
mortgagor may 
redeem such divided 
part. 

At the end of the 
period of limitation 
the right to be 
extinguished. 

Receipt of rent 
deemed receipt of 
Profits. 

Money charged upon 
land and legacies to 
be deemed satisfied 
at the end of twenty 
years, if there shall 
be no interest paid 
or acknowledgment 
in writing in the 
meantime. 
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47. Where such cause of action or suit with respect to which the 
period of limitation is fixed by sections 43, 44, and 45 of this Act, or 
any of them, lies against two or more joint debtors, the person or 
persons who shall be entitled to the same shall not be entitled to 
any time within which to commence and sue any such action or suit 
against any one or more of such joint debtors who shall not be 
beyond the seas at the time such cause of action or suit accrued, by 
reason only that some other one or more of such joint debtors was 
or were, at the time such cause of action accrued, beyond the seas, 
and such person or persons so entitled as aforesaid shall not be 
barred from commencing and suing any action or suit against the 
joint debtor or joint debtors who was or were beyond the seas at 
the time the cause of action or suit accrued, after his or their return 
from beyond the seas, by reason only that judgment was already 
recovered against any one or more of such joint debtors who was 
or were not beyond the seas at the time aforesaid. [19 & 20 Vict., 
c. 97, s. 11] ; R.S. 1911, c. 145, s. 47. 

48. It shall and may be lawful for any person entitled to or 
claiming under any mortgage of land being within the definition 
contained in section 15 of this Act to make an entry or bring an 
action at law or suit in equity to recover such land at any time 
within twenty years next after the last payment of any part of the 
principal money or interest secured by such mortgage, although more 
than twenty years may have lapsed since the time at which the right 
to make such entry or bring such action or suit in equity shall have 
first accrued, anything in this Act notwithstanding. [7 Will. 4 & 
1 Vict., c. 28, s. 1] ; R.S. 1911, c. 145, s. 48. 

49. The King's Majesty, his heirs and successors, shall not at 
any time hereafter sue, impeach, question, or implead any person or 
persons for or in anywise concerning any manors, lands, tenements, 
rents, tithes, or hereditaments whatsoever (other than liberties or 
franchises) which such person or persons, or his or their or any of 
their ancestors or predecessors, or those from, by, or under whom 
they do or shall claim, have or shall have held or enjoyed or taken 
the rents, revenues, issues, or profits thereof by the space of sixty 
years next before the filing, issuing, or commencing of every such 
action, bill, plaint, information, commission, or other suit or pro-
ceeding as shall at any time or times hereafter be filed, issued, or 
commenced for recovering the same or in respect thereof, by reason 
only that the same manors, lands, tenements, rents, tithes, or 
hereditaments, or the rents, revenues, issues, or profits thereof, have 
or shall have been in charge to His Majesty or his predecessors 
or successors, or stood insuper of record within the said space of 
sixty years, but that such having been in charge and such standing 
insuper of record shall be as against such person and persons, and 

Period of limitation 
to run as to Joint 
debtors in the Juris-
diction. though some 
are beyond seas. 

Mortgagees of land 
within the definition 
of s. la of this Act 
may bring actions to 
recover land within 
twenty years after 
last payment of 
principal or interest. 

p 

et 

The Crown not to 
sue after sixty years 
by reason of lands 
having been in 
charge. 
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all claiming by, from, or under them or any of them, of no force 
and effect, [24 & 25 Vict., c. 62, s. 1] ; R.S. 1911, c. 145, s. 49. 

PART III. 

LIMITATION OF ACTIONS FOR RECOVERY OF SPECIALTY DEBTS. 

Limitation of 50. All actions of debt for rent upon an indenture of demise, all 
specialties 

debt on 
and actions of covenant or debt upon any bond or other specialty, and 

awards. and actions 
for penalties. all actions for debt or scire facias upon any recognizance, and also 

all actions of debt upon any award where the submission is not by 
specialty, or for any fine due in respect of any copyhold estates, 
or for an escape, or for money levied on any fieri facias, and all 
actions for penalties, damages, or sums of money given to the party 
aggrieved, by any Statute, that shall be sued or brought at any 
time, shall be commenced and sued within the time and limitation 
hereinafter expressed, and not after: 

That is to say, the said actions of debt for rent upon an 
indenture of demise, or covenant or debt upon any bond 
or other specialty, actions of debt or scire facias upon 
recognizance, within twenty years after the cause of such 
actions or suits, but not after; the said actions by the 
party grieved, within two years after the cause of such 
actions or suits, but not after; and the said other actioi, 
within six years after the cause of such actions or suits,01  
but not after: 

Provided that nothing herein contained shall extend to any action 
given by any Statute where the time for bringing such action is or 
shall be by any Statute specially limited. [3 & 4 Will. 4, c. 42, 
s. 3] ; R.S. 1911, c. 145, s. 50. 

Provision as to 
infants, femes 
covert. and insane 
persons. 

Absence of defen-
dants beyond seas 
provided for. 

51. If any person or persons that is or are or shall be entitled to 
any such action or suit, or to such scire facias, is or are or shall be, 
at the time of any such cause of action accrued, within the age 
of twenty-one years, feme covert, or non compos mentis, then such 
person or persons shall be at liberty to bring the same actions, so 
as they commence the same within such times after their coming 
to or being of full age, discovert, of sound memory, as other persons 
having no such impediment should, according to the provisions of 
this Act, have done. 

And if any person or persons against whom there shall be any such 
cause of action is or are or shall be, at the time such cause of 
action accrued, beyond the seas, then the person or persons entitled 
to any such cause of action shall be at liberty to bring the same 
against such person or persons within such times as are before 
limited after the return of such person or persons from beyond the 
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1. On petition to the Supreme Court, a person claiming to be the owner of an estate
in fee simple in land or a trustee for the sale of the fee simple is entitled, whether
the person has the legal estate or not, and whether the person's title is subject or
not to any charges or encumbrances to have the title judicially investigated and its
validity declared by the court.

RS1979-220-1.

Investigation of interest in land

2. (1) A person who has an estate or interest in land in British Columbia may apply to
the court for the investigation of the person's title and a declaration of its validity.

(2) The court may grant or refuse the application for the investigation at any stage of
the proceedings, subject to appeal like any other decision.

RS1979-220-2.

Investigation of title of government to land

3. The Attorney General may apply for an investigation of the title of the
government to any land in British Columbia, and for a declaration of its validity.

RS1979-220-3.

Application proceedings

4. The application must be made to the Supreme Court by petition and must be
supported by the following particulars:
(a) the title deeds, if any, and certificates of title and evidences of title relating

to the land that are in the possession or power of the applicant;
(b) a certified copy of all recorded instruments affecting the land, or of all

since the last judicial declaration, if any, under this Act was given, up to
the time of the registering of the certificate of filing the petition as
provided for by section 7;

(c) a certificate of the registrar of titles as to any charges, liens, judgments or
certificates of pending litigation which have been registered in the land title
office against the land;

(d) a concise statement of the facts, which do not appear in the produced
documents, as are necessary to make out the title;

(e) proof of any facts which are required to be proved in order to make out the
title, and which are not established by the other produced documents,
unless the court dispenses with the proof until a future stage of the
investigation;

(f) an affidavit by the person whose title is to be investigated, and a certificate
of one of that person's counsel to the effect later mentioned in this Act,
unless the court sees fit to dispense with them;

(g) a schedule of the particulars produced under this section.
RS1979-220-4; 1992-55-21.

Affidavit of applicant

5. (1)
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The affidavit of the person whose title is to be investigated must state the
following:
(a) that to the best of the person's knowledge and belief the person is the

owner of the estate or interest which is claimed by the petition, subject only
to any charges and encumbrances set out in the petition or in the schedule,
or that there is no charge or encumbrance affecting the land;

(b) that the deeds and evidence of title which the person produces, and of
which a list is contained in the schedule produced under section 4, are all
the title deeds and evidence of title relating to the land that are in the
person's possession or power;

(c) that the person is not aware of the existence of any claim adverse to or
inconsistent with the person's own to any part of the land or to any interest
in it, or if the person is aware of an adverse claim, the person must set it
out, and depose that the person is not aware of any others;

(d) whether any one is in possession of the land, and under what claim, right or
title;

(e) that to the best of the deponent's knowledge, information and belief the
affidavit, and the other papers produced with it, fully and fairly disclose all
facts material to the title claimed by the petitioner, and all contracts and
dealings which affect it or any part of it, or give any right as against the
applicant.

(2) The affidavit may be dispensed with or made by some other person instead of the
person whose title is to be investigated, or partly by one person and partly by
another, at the discretion of the court, and in that case the affidavit must be
modified accordingly.

RS1979-220-5.

Certificate of counsel

6. The certificate of counsel must state that

(a) counsel has investigated the title and believes the party to be the owner of
the estate which the petition claims in the land in question, subject only to
any charges or encumbrances that may be set out in the schedule to the
petition or that counsel so believes, subject to any condition, qualification
or exemption to be set out in the certificate, and

(b) counsel has conferred with the deponent on the subject of the various
matters set out in the affidavit and believes the affidavit to be true.

RS1979-220-6.

Registration in land title office

7. A certificate by the registrar of the court, showing that the petition has been filed,
must be registered in the land title office of the land title district in which the land
in respect of which the petition is filed is located.

RS1979-220-8.

Evidence

8. The court in investigating the title may receive and act on one or more of the
following:
(a) evidence that is receivable by the Supreme Court on a question of title;
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(b) evidence which the practice of English conveyancers authorizes to be
received on the investigation of a title out of court;

(c) other evidence, whether it is or is not receivable or sufficient in point of
strict law, or according to the practice of English conveyancers, as long as
it satisfies the court of the truth of the facts intended to be made out by it.

RS1979-220-8.

Form of evidence

9. The proof required may be by or in the form of affidavits or certificates, or may
be given orally, or may be in any other manner or form that is satisfactory to the
court.

RS1979-220-9.

Payment of taxes required

10. Before a declaration of title is granted, satisfactory evidence must be given by
certificate, affidavit or otherwise
(a) that a copy of the petition and supporting documents have been served on

the Attorney General not less than 4 weeks
(i) before the commencement of the judicial investigation under section

1, or
(ii) before the hearing of the application under section 2, and

(b) that all taxes, rates and assessments for which the land is liable have been
paid, or that all except those for the current year have been paid.

RS1979-220-10.

Further evidence

11. If the court is not satisfied with the evidence of title produced in the first instance,
it must give a reasonable opportunity of producing further evidence, or of
removing defects in the evidence produced.

RS1979-220-11.

Notice of application and decision to be published before declaration

12. (1) Before giving a declaration of title under this Act, the court must direct to be
published in the Gazette, and, if it sees fit, in any other newspaper, in the form
and for the period the court thinks expedient, a notice of the application having
been made and of the order or decision of the court.

(2) The declaration of title must not be signed or executed until after the expiration of
at least 4 weeks from the first publication of the notice, or another period the
court may appoint.

RS1979-220-12.

Publication sufficient notice

13. If the court is satisfied respecting the title and considers that a declaration of title
under this Act can safely be granted without any other notice of application than
the published notice so required, it must grant the declaration of title accordingly.
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RS1979-220-13.

Notice to adverse claimants

14. If there appears to be any claim adverse to or inconsistent with that of the
petitioner to or in respect of any part of the land, the court must direct the notice
it considers necessary to be mailed to or served on the adverse claimant or that
person's solicitor.

RS1979-220-14.

Other notice

15. In all cases the court may require further publication to take place, or other notice
to be mailed or served that it considers necessary before granting the certificate.

RS1979-220-15.

Adverse claimant to file statement of his claim

16. A person with an adverse claim or a claim not recognized in the applicant's
petition, may, at any time before the declaration of title is granted, file a short
statement of the claim, verified by an affidavit to be filed with it, and notice of
filing must be served on the petitioner or the petitioner's solicitor.

RS1979-220-16.

Contested title

17. In case of a contest, the court may do one or more of the following as the
circumstances of each case render just or expedient:
(a) decide the question of title on the evidence before it;

(b) direct any issue of fact to be tried by a jury;

(c) refer any matter to a mode of investigation which is usual in other cases or
which it considers expedient, and defer granting the declaration until
afterwards.

RS1979-220-17.

Security for costs

18. The court may, at any stage of the proceedings, order security for costs to be
given by the petitioner or by any person making any adverse claim.

RS1979-220-18.

Costs

19. The court may order costs to be paid by or to any person party to a proceeding
under this Act, and may give directions as to the fund out of which any costs must
be paid.

RS1979-220-19.

Withdrawal of application

20.
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The petitioner may by leave of the court withdraw the application at any time
before final adjudication, on payment of all costs incurred in the investigation,
either by the petitioner or by any adverse claimant.

RS1979-220-20.

Court may refer petition to referee
(AM)
Jul
01/10

21. (1) In order to expedite investigations, but subject to the Supreme Court Civil Rules,
the court, if it sees fit, may refer a petition presented under this Act to
(a) a registrar of titles,
(b) an officer of the court, or
(c) counsel named by the court.

(2) The referee must proceed as the court would do under this Act had the reference
not been made, and has the same powers.

(3) The court may also refer any title to counsel named by the court for a preliminary
report or examination, and may call for the assistance of counsel in any other way
and for any other purpose that may tend to the dispatch of business under this
Act.

RS1979-220-21; 2010-6-97 (Sch 7).

Exceptions to claim of title

22. Every claim of title under this Act is presumed to be subject to the conditions,
exceptions and reservations enumerated or referred to in section 23 (2) (a) to (j)
of the Land Title Act.

RS1979-220-22.

Declaration of title

23. (1) An order of the court containing a declaration of title under this Act must be
signed by one of the judges and by a district registrar of the Supreme Court under
the seal of the court, and must contain the following declaration:

This Court declares that under the authority of the Land Title
Inquiry Act, A.B. is the legal and beneficial owner in fee simple
in possession [or as the case may be] of [here describe the
property], subject to the conditions, exceptions and reservations
enumerated or referred to in section 23 (2) (a) to (j), of the Land
Title Act, and to [specifying either by reference to a schedule or
otherwise any of the charges or encumbrances, exceptions or
qualifications to which the title of A.B. is subject], but free from
all other rights, interests, claims and demands.

(2) The court may give one declaration of title, comprising all the land mentioned in
the petition, or may give separate declarations as to title of separate parts of the
land.

RS1979-220-23,Sch.

Order for possession

24. (1) If a petition is filed under this Act, an objection to it must not be allowed on the
ground that the petitioner should first have brought an action.
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(2) If it appears on the determination of the investigation that the petitioner is entitled
to the possession of the land the title to which is sought to be quieted under this
Act, the petitioner may obtain an order against the respondent for the delivery of
possession, and writs of execution must issue accordingly.

RS1979-220-24.

Death or change of interest

25. (1) Proceedings under this Act do not abate and are not suspended by any death or
transmission or change of interest.

(2) In such event the court may require notices to be given to persons becoming
interested, or may make any order for discontinuing, suspending or carrying on
the proceedings, or otherwise as may be just.

RS1979-220-25.

Informalities not to invalidate proceedings

26. No petition, order, affidavit, declaration, registration or other proceeding under
this Act is invalid because of any informality or technical irregularity or of any
mistake not affecting the substantial justice of the proceeding.

RS1979-220-26.

Registration and effect of declaration

27. (1) The order containing the declaration of title, or a certified copy of it, must be
deposited for registration in the land title office of the land title district in which
the land in respect of which the declaration of title is given is located,
accompanied by an application for registration.

(2) On receiving the application, the registrar of titles must register the indefeasible
title to the land in the name of the owner as declared in the declaration.

(3) The order containing the declaration of title, when sealed, signed and registered

(a) is conclusive, and the title declared in it must be considered to be the true
and correct title from the date of the declaration, as regards the government
and all other persons, subject only to charges or encumbrances, conditions,
exceptions and reservations mentioned or referred to in it, or in its
schedule, and

(b) is conclusive evidence that every application, notice, publication,
proceeding, consent and act which ought to have been made, given and
done before the granting of the declaration has been made, given and done
by the proper parties.

RS1979-220-27; 1982-60-109.

Certified copy of declaration to be admissible evidence

28. After a declaration of title is registered, a copy of the declaration, purporting to be
signed and certified as a copy by the registrar of titles, and given under the
registrar's official seal, is admissible evidence of the declaration for all purposes,
without further evidence of the copy, and without accounting for the
nonproduction of the declaration.

RS1979-220-28.
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Declaration obtained by fraud or falsehood

29. (1) If in the course of any proceeding before the court under this Act any person
acting either as principal or agent knowingly and with intent to deceive makes or
assists or joins in or is party to the making of, any material false statement or
representation, or suppresses, conceals or assists or joins in or is party to the
suppression, withholding or concealing from the court of any material document,
fact or matter of information, any order or declaration of title obtained by means
of such fraud or falsehood is null and void for or against all persons other than a
purchaser for valuable consideration without notice.

(2) No proceeding or conviction under this section affects any remedy which any
person aggrieved by the contravention may be entitled to against the person who
has committed it.

RS1979-220-29.

Construction of Act

30. This Act must be construed and carried out to facilitate, as much as possible, the
obtaining of perfect titles by the owners of estates in land, through the simplest
machinery, at the smallest expense and in the shortest time, consistent with
reasonable prudence in reference to the rights or claims of other persons.

RS1979-220-32.
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