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PART I: OVERVIEW AND STATEMENT OF FACTS 

1. This appeal engages the law of adverse possession, and its interaction with the land title 

registration system. It stems from an application brought by the Mowatts for a declaration of title 

in their favour, under the British Columbia Land Title Inquiry Act.1   

2. The Mowatts’ claim rests on the open, settled and peaceful possession of the area in 

question (the “Disputed Area”) for more than 100 years, and the Mowatts’ acquisition of the 

possessory title from the previous person in possession, Mrs. Gwen Marquis. Adverse possession 

of the Disputed Area commenced by at least 1909, and occurred without recorded opposition 

until 1979, when the City of Nelson (the “City”) asserted to Mrs. Marquis a right to the Disputed 

Area as a right of way.2 The Mowatts are still in possession of the Disputed Area. 

3. This appeal is brought by the City, which has no current competing interest in the land, 

but seeks to purchase it from the intervener Province of British Columbia (the “Province”). The 

Province’s claim to the land in the courts below is by escheat. 

4. On this appeal, this Court is asked to consider the test for adverse possession and whether 

the intention of the paper owner is relevant to that test, whether the British Columbia Court of 

Appeal (the “Court of Appeal”) erred in concluding that the Mowatts had satisfied the test for 

1909 to 1923, and whether the Mowatts’ claim is barred by Mrs. Marquis’ failure to register her 

possessory interest in indefeasible fee.  

5.  The test for adverse possession requires exclusive, continuous, open or visible and 

notorious possession3 for the requisite limitation period. In British Columbia, that period was 20 

years.4 The Court of Appeal did not err in finding that the Mowatts have standing to advance a 

claim to possessory title and that adverse possession is made out for 14 of those 20 years (from 

1909 to 1923). It correctly remitted the matter to the Supreme Court of British Columbia for 

completion of the judicial inquiry for the remaining six-year period. It did not err in holding that 

                                            
1 Land Title Inquiry Act, R.S.B.C. 1996, c. 251 (the “LTIA”). 
2 E.g. Mowatt Affidavit #1 (“Mowatt #1”), para. 85 and ex. 96 (April 3, 1979 letter), Appellant’s Record (“AR”), 
vol IV p. 143. 
3 Canadian Pacific Railway Co. (Re), 2002 BCSC 1041 at para. 57, citing Ziff, Bruce. Principles of Property Law 
(3rd ed). Scarborough, ON: Carswell, 2000 at 126; Sherren v. Pearson (1886) 14 S.C.R. 581 at 585. 
4 E.g. Statute of Limitations R.S.B.C. 1924, c. 145, s. 16 (“1924 Statute of Limitations”). 
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the intention of the paper owner is not relevant to the test for adverse possession. The appeal 

should be dismissed. 

 (a) The Disputed Area and its possession to 1923 

6. Gerry and Earl Mowatt have lived at 1112 Beatty Avenue, Nelson, B.C. (the “Registered 

Lot”) and the contiguous Disputed Area at 1114 Beatty Avenue since 1993. The Mowatts’ title 

to the Registered Lot has never been in dispute.  The City and the Province contested the 

Mowatts’ claim to ownership of the Disputed Area in the proceedings below.5  

7. The Disputed Area is located on the shores of Kootenay Lake, within the Fairview area of 

Nelson, B.C.  The Disputed Area is approximately 40 feet wide. Immediately to the west is the 

Registered Lot, and there is no visible boundary between the two.6 The Disputed Area is 

bounded to the north by the lake, to the east by residential land, and to the south by Beatty 

Avenue.7 

8. The Mowatts assert they are the most recent in a series of families that have been in 

possession of the Disputed Area for over 100 years, living first in a house that burned down in 

1923, and later in a house built in 1932 that stands to this day.  

9. The chambers judge found that the Disputed Area had a house on it which was occupied 

by the Cooper, Goucher and Thorpe families, and was destroyed by fire in February 1923.8 

However, the chambers judge found that the Cooper family gave up the Disputed Area in 

January 1916, and that the Gouchers did not occupy the Disputed Area until November 1920.  

The chambers judge found that there was a gap in proven occupation between these two dates. 

                                            
5 Mowatt v. British Columbia (Attorney General), 2014 BCSC 988 (“BCSC RFJ #1”) at para. 1.  
6 Mowatt #1 [AR vol. 3  pp. 1-2] at paras. 4-5. A sketch plan depicting both properties, including stone walls on both 
lots, is found in AR, vol IV, p. 85 (Mowatt #1, ex. 78). The Appellant included in the AR some, but not all, of the 
evidence that was in the record before Court of Appeal. The Respondents have accordingly endeavoured to include 
in the Respondents’ Record (“RR”) the remainder of the evidence which was in the Court of Appeal appeal books. 
The AR also includes certain material filed in the BC Supreme Court which was not in the appeal books before the 
Court of Appeal: i.e. Mowatt #1, exs. 16, 35, 36, 37, 120, 121; and the Affidavit of T. Beckley. The Respondents 
have similarly included some limited material in the RR that was not contained in the record before the Court of 
Appeal: Mowatt #1, exs. 29, 31, 72, 124-128, 130, 135, 147-48. 
7 BCSC RFJ #1 at paras. 25-6; Mowatt #1 at para. 4. 
8 Mowatt v. British Columbia (Attorney General), 2014 BCSC 2219  (“BCSC RFJ #2”) at paras. 49, 51-52. BCSC 
RFJ #1, paras. 84-85. The Nelson Daily News article dated February 14, 1923 regarding the fire is found in Mowatt 
#1, para. 57 and ex. 65; RR vol I, pp. 168-69. 
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10. The chambers judge found that the Thorpes rented the house on the Disputed Area from 

the Gouchers in October 1922, and that the Thorpes were living in the house when it burned 

down in February 1923. He did not make findings on the factual possession of the Disputed Area 

after February 1923, except to find that the Thorpes built a new house on the Disputed Area in 

1932. 

(b) Paper title to the Disputed Area 

11. Title to the Disputed Area is registered in absolute fee in the name of the Nelson City 

Land and Improvement Company, Limited Liability (the “Land Company”).  The Land 

Company acquired the Disputed Area and Registered Lot as part of a larger tract of land in 1891, 

and registered its title in absolute fee.9  

12. The Land Company surveyed its land in the vicinity of the Disputed Area in 1919 or 

1920. The Land Company then sold all of this land, excluding the Disputed Area, to John 

Annable in 1920 (the “Annable Parcel”). The Annable transaction created the Disputed Area as 

a remainder to the absolute fee. Mr. Annable registered his title to the Annable Parcel in 

indefeasible fee later in 1920.  In 1922, Mr. Annable sold the easternmost part of the Annable 

Parcel to Mr. Thorpe, creating the Registered Lot.  Mr. Thorpe’s title to the Registered Lot was 

registered in indefeasible fee. 10 

13. Apart from the 1919 or 1920 survey, there is no evidence that the Land Company did 

anything with the Disputed Area between 1891 and the Land Company’s dissolution in 1930. 

The Cooper/Goucher house was standing on the Disputed Area at the time of the survey. The 

Court of Appeal found that its presence on the Disputed Area was “blatant”.11 There is no 

evidence that the Land Company ever received rent for the Disputed Area, or took steps to regain 

possession through an action or by re-entry and dispossess adverse possessors on that land.  

                                            
9 BCSC RFJ #1 at paras. 27-8; Mowatt #1 at para. 19 and ex. 16, AR vol III.. 
10 BCSC RFJ #1 at paras. 29-38; Mowatt #1 at para. 23 and ex. 24. 
11 BCCA RFJ at para. 87. 
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14. Although marked as a “road allowance” on the 1919/1920 survey,12 the Disputed Area 

was never properly dedicated as such.13 The Land Company did not take steps to make the “road 

allowance” designation effective. It has never been used as a road.14  

15. In 1929, the Land Company advised the Registrar of Companies that it had sold all of its 

remaining lands to Annable, despite still being the registered owner of the Disputed Area.15 The 

Land Company was dissolved on November 13, 1930.  

(c) Possession of the Disputed Area between 1916 and 1920 

16. The Mowatts relied on evidence before the chambers judge that the Cooper family had 

remained in possession of the Disputed Area after January 1916.16 That evidence was:  

(a) George R. and Carrie Cooper had a child named George S. Cooper in October 

1916. The daughter of George S. Cooper provided evidence derived from her mother 

(then 89 and too frail to give evidence herself) that the Coopers had lived “at the bottom 

of Third or Fourth Street” when George S. was born.17 The Disputed Area is at the 

bottom of Fourth Street.18 

(b) George R. began work at a smelter in Trail, a nearby B.C. town, in February 

1917. A December 1917 notation on Cooper’s employment records states “Wife in 

Trail”.19 

(c) Cooper died in an industrial accident at the smelter in February 1918. A 

newspaper reported he died without life insurance.20 

                                            
12 Mowatt #1 at ex. 25, p. 71, AR vol III p 67; other depictions of the marking are found in blueprints located at 
Mowatt #1 exs. 29 and 31, RR vol 1. pp. 73 and 75. 
13 BCSC RFJ #1 at para. 30. 
14 Mowatt #1 at para. 25 and ex. 26, AR vol III p. 69. 
15 BCSC RFJ #1 at paras. 42; also Mowatt #1 ex. 72, [RR  vol. I, p. 185], and ex. 74 [AR vol. IV p. 80]. 
16 There are four generations of the Cooper family in the record: George W. and Gertrude Cooper; their son George 
R. Cooper and his wife Carrie; George R. and Carrie’s children, Gertrude (b.1915) and George S. Cooper (b. 1916); 
and George S. and Myrtle Cooper’s daughter, Lynn McFetridge. Mowatt #4, Ex 1 and 2 (birth years). 
17 See McFetridge Affidavit #1 (“McFetridge #1”)  [AR vol. 5 p.85] at paras. 3, 7. 
18 BCSC RFJ #2 at para. 38.  
19 BCSC RFJ #2 at paras. 12-14; Mowatt Affidavit #4 (“Mowatt #4”) [AR vol 5 pp.89, 102] at para. 8 and ex. 5. 
20 BCSC RFJ #2 at paras. 10, 15; Mowatt Affidavit #3 (“Mowatt #3”) at para. 13 and exs. E, F, G, H, I, K; Mowatt 
#4 at para. 9 and ex. 6. AR vol V. and RR vol III. 
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(d) Cooper’s funeral was in Nelson and was attended by a large number of Fairview 

families.21 The next known occupants of the Coopers’ house on the Disputed Area, the 

Gouchers, sent flowers to Cooper’s funeral.22 

(e) The records for Mrs. Cooper and her young family show her at a two different 

addresses in the Nelson area during 1920 but not in her former family home on the 

Disputed Area.23  

17. The Mowatts also relied on the evidence that the Goucher family had moved into the 

Coopers’ house on the Disputed Area by at least 1919 or earlier. That evidence was:  

(a) The Gouchers’ young son, Gilbert, attended primary school in Fairview by 

December 1919. This appears to have been his first year at school;24  

(b) The Gouchers are absent from the 1919-1922 Nelson municipal voters lists, which 

is consistent with their residence in Fairview (outside Nelson city limits until 1921) 

during this period. They are present on the 1923 Nelson municipal voters list (after 

Fairview was incorporated into Nelson);25 

(c) The 1920, 1921 and 1922 British Columbia Directories list Frank Goucher as a 

resident of Fairview;26  

(d) The Gouchers are identified as Fairview residents in the September 1920 

Provincial Voters’ List, which describes them as living “near Shipyard” (one block from 

the Disputed Area).27 

(d) The subsequent possession of the Disputed Area  

18. The chambers judge found that Mr. Thorpe built a new home on the Disputed Area in 

1932,28 the year in which his daughter, Gwen, married John Marquis.  The newlywed couple 

lived in the house on the Disputed Area and raised their three children there.29  
                                            
21 Mowatt #3 at paras. 14-5 and exs. J and K; RR vol. III pp. 56-57, 75, 77.  
22 BCSC RFJ #2 at para. 16; Mowatt #3 at paras. 15 and 19 and ex. K; AR vol V pp.60-61, RR vol III p.77..  
23 Mowatt #3 at paras. 7 and 17 and exs. D and L; AR vol V.  
24 BCSC RFJ #2 at para. 17; Mowatt #4 at para. 16 and ex. 11, RR vol. III pp. 118, 145; Mowatt Affidavit #5 
(“Mowatt #5”) [RR vol. IV p. 88] at para. 8.  
25 Mowatt #4 at paras. 12-14 and exs. 7-8; RR vol. III, p. 118, 139 (1919 Nelson voter list); AR vol. V, p. 107 (1923 
voter list). BCCA RFJ para. 102. 
26 BCSC RFJ #1 at para. 80; Mowatt #1 at paras. 55-56 and exs. 62-64. 
27 BCSC RFJ #1 at para. 78; Mowatt #2 at ex. 16D; AR vol. V, p. 55 . 
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19. The Mowatts led evidence that the City assessed taxes on the Registered Lot and the 

Disputed Area.30  

20. Mr. Thorpe transferred the Registered Lot to his children, Gwen Marquis and Bertram 

Thorpe, in 1959.31 A note on the 1962 assessment roll reads “Occupier house on road 

allowance”. This is the first internal City document suggesting the Thorpes/Marquises did not 

own the Disputed Area.32   

21. Sarah and Herbert Thorpe died in 1954 and 1961, respectively.33 The Marquises 

remained on the Registered Lot and the Disputed Area. John Marquis died in 1977. Shortly after 

his death, the City began trying to remove Mrs. Marquis from the Disputed Area, wrongly 

calling it a municipal road allowance and directing her to move her buildings from the Disputed 

Area.34  This step triggered a chain of interaction which led the Crown to suggest to the City that 

it commence proceedings under the LTIA. The City declined to do so. The Crown then suggested 

that Mrs. Marquis do so. 35 She was then 77 years old.  

22. Mrs. Marquis lived on the Registered Lot and the Disputed Area until she sold them to 

the Mowatts in 1992.36 The sale documents record the transfer of both lots, and Mrs. Mowatt’s 

real estate agent gave her keys to 1112 and 1114 Beatty Avenue.37 The Mowatts have occupied 

both lots ever since,38 and have paid taxes on the Disputed Area since 1992.39 

23. The City asserts that Herbert Thorpe was an intentional trespasser and lived upon the 

Disputed Area knowing that it was intended to be a road allowance.40 However, neither the 

chambers judge nor the Court of Appeal made any such finding of Mr. Thorpe’s state of 

                                                                                                                                             
28 BCSC RFJ #2 at para. 20; BCCA RFJ at para. 31; Mowatt #1 at para. 71 and ex. 57. 
29 Mowatt #1 at para. 71 and exs. 26, 57; Cretelli Affidavit #1 (“Cretelli #1”)  [RR vol. III Tab 5].  
30 Mowatt #1 at paras. 76-77 and exs. 86-87. 
31 BCSC RFJ #1 at para. 53; BCCA RFJ at para. 31; Mowatt #1 at para. 81 and exs. 92-93. 
32 Mowatt #1 at paras. 82, 84 and ex. 94; AR vol. III, p. 20, vol. IV p. 133. 
33 Mowatt #1 at paras. 79-80 and exs. 89 and 91. 
34 Mowatt #1 at para. 85 and exs. 95, 96 and 104; see also exs. 97-103; see RR vol. II and AR vol. IV. 
35 Mowatt #1, exs. 114 and 115; RR vol. II, pp. 52, 54; see also paras. 86-92 and exs. 26 (AR vol. III), 106-109, 112-
116. 
36 BCSC RFJ #1 at para. 54 [AR tab 3A at 88], BCCA RFJ at para. 31; Mowatt #1 at paras. 5, 11, 93-7, 119 and exs. 
6, 112, 117-118. 
37 Mowatt #1 at para. 97. 
38 Mowatt #1 at para. 97. 
39 Mowatt #1 at para. 120. 
40 Appellant’s Factum at paras. 13, 67, 105. 
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knowledge or intention, and for good reason. Herbert Thorpe did not sign the deed of transfer of 

the Registered Lot which referred to the Disputed Area as a road allowance when he purchased 

that land in 1922.41 Additionally, the City taxed Thorpe on both the Registered Lot and the 

Disputed Area, making no mention of the latter as a road allowance on the tax rolls42 or tax 

demands.43 Indeed, in 1932 Thorpe built a house on the Disputed Area for his daughter Gwen 

and son-in-law, John Marquis. Mr. Marquis applied to the City for plumbing permits for this 

house, which is not consistent with an understanding that the Disputed Area was a road 

allowance.44 Thorpe’s daughter Gwen and her husband John raised three children –Thorpe’s 

grandchildren – in the house on the Disputed Area.45 The fact that Thorpe paid rent to Goucher 

for the house on the Disputed Area from 1922 until it burned in 192346 suggests he did not 

believe he was trespassing at all, much less trespassing on a road allowance. The first known 

record of Thorpe signing a document describing the Disputed Area as a road allowance was just 

before his death, in 1959.47 

(e) The legal proceedings 

24. In November 2006, after a series of disputes with the City regarding the ownership of the 

Disputed Area, the Mowatts commenced proceedings against the City and Province for a 

declaration that the Province does not own the Disputed Area and cannot transfer it to the City.48 

In May 2013, the Mowatts (having changed counsel) advised the Province and City that they 

considered the issue to be subject to the LTIA.49  

(i) 2014 BCSC 988 

25. Kelleher J. found that the Mowatts’ claim of adverse possession to the Disputed Area 

could not succeed on account of a gap in proven occupation between 1916 and 1920.50 In 

                                            
41 AR, vol. 3, pp. 71-77. 
42 See e.g. 1952 assessment roll, noting “1114 Beatty” and “2 houses”, Mowatt #1 ex. 86, AR vol. IV, p.119.  
43 See e.g. various City of Nelson tax demands from 1946 to 1953 addressed to 1114 Beatty Ave, Mowatt #1 ex. 87. 
RR vol. II , pp. 15-19, 21-22. 
44 RR, vol. III p. 126-27, vol. IV pp. 71-74 ; Mowatt Affidavit  #4, paras. 53-56 and ex. 38. 
45 See e.g. Crettelli Affidavit #1, RR, vol. III, tab 5, paras. 5-6. 
46 BCSC RFJ #2 at paras. 48-49.  
47 Mowatt #1, ex. 93 [AR, vol. IV, pp.129-131]; BCCA RFJ para 31. 
48 BCSC RFJ #1 at para. 2 [AR tab 3A at 76]. 
49 BCSC RFJ #1 at paras. 3, 62 [AR tab 3A at 76 and 89].  
50 BCSC RFJ #1 at paras. 93, 98. 
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accordance with section 11 of the LTIA, he provided the Mowatts with an opportunity to tender 

further evidence.51 Mr. Justice Kelleher did not rule on the factual aspects of the Mowatts’ claim 

after February 1923. He did not address the doctrine of inconsistent use, nor did he address the 

Mowatts’ standing to bring the claim to adverse possession (which the City had not raised before 

him).52 

(ii) 2014 BCSC 2219 

26. Kelleher J. found upon consideration of the Mowatts’ further evidence that the Coopers 

and Gouchers had lived on the Disputed Area, but there was still a “lack of evidence of 

occupation of the Disputed Area from 1916 to 1920”.53 He dismissed the proceedings with no 

order as to costs.54 

(iii) 2016 BCCA 113 

27. The Court of Appeal dismissed the City’s contention that the Mowatts could not establish 

adverse possession because possession of the Disputed Area was not inconsistent with the true 

owner’s intended use of the land,55 as well as the argument that the Mowatts had no standing to 

advance the claim to adverse possession by virtue of subsection 20(1) of the Land Title Act.56   

28. As to the continuity point, the Court of Appeal held that the chambers judge erred in law 

by equating a gap in occupancy with a gap in possession,57 and by failing to consider evidence 

regarding adverse possession of the Disputed Area during 1916 – 1920, stating: 

[90] We consider that on a review of the full record and asking the two central 
questions of whether there was always someone for the Land Company to sue for 
ejectment, and whether it is reasonable to find the house was probably deserted – 
abandoned – for any significant period of time, a different answer must be given. 

[91] There are three particular features of the evidence that bring us to this 
conclusion: evidence as it relates to the gap from 1916 to 1920; evidence of the 

                                            
51 BCSC RFJ #1 at paras. 115, 117. 
52 The City acknowledged in the British Columbia Supreme Court proceedings that the Mowatts were the rightful 
owners of the Disputed Area if they met the test for adverse possession over the relevant 20-year period (BCCA RFJ 
at para. 45). 
53 BCSC RFJ #2 at para. 46. 
54 BCSC RFJ #2 at paras. 55-57. 
55 BCCA RFJ at paras. 53-69. 
56 Land Title Act, R.S.B.C. 1996, c. 250 (the “LTA”); BCCA RFJ at para. 49. 
57 BCCA RFJ at paras. 85, 87, 88,  107, 109, and 115. 



9 

plight of Mrs. Cooper in 1918 and the relationship between the Coopers and the 
Gouchers; and the nature of the habitation on the Disputed Area.   

29. The Court of Appeal held that there was “nothing in the evidence concerning the property 

to suggest it was abandoned for a period of years before it was again occupied, with the inherent 

degeneration to structure by weather, animals and disuse that abandonment would imply”,58 

concluding: 

The issue is simply whether it is more likely than not that this land was continuously 
in the possession of someone other than the legal owner. The Land Title Inquiry Act, 
in aid of the inquiry, allows the question to be answered on the basis of material that 
is not otherwise admissible in court. In this framework, we conclude it is more likely 
than not that the Disputed Area was continually in the possession of parties other 
than the legal owner during the gap years that were identified by the judge. Putting it 
another way, we conclude that had the Land Company elected to assert its title in the 
gap years there was always somebody against whom it could have claimed.59 

30. The Court of Appeal allowed the Mowatts’ appeal, declared that possession of the 

Disputed Area began no later than December 1909 and continued until at least February 1923, 

and remitted the proceedings to the Supreme Court of British Columbia for final determination 

of the LTIA proceeding.60 

                                            
58 BCCA RFJ at para. 107. 
59 BCCA RFJ at para. 109 (emphasis in original). 
60 BCCA RFJ at para. 117. 
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PART II: RESPONDENTS’ POSITION ON QUESTIONS IN ISSUE 

31. The Mowatts’ position on the questions in issue is: 

(a) section 20 of the LTA does not preclude the Mowatts from asserting possessory 

title to the Disputed Area; 

(b) the doctrine of inconsistent use does not preclude the claim for adverse possession 

in the case at bar, either on the law or in any event on the facts; and 

(c) the Court of Appeal made no error in setting aside the chambers judge’s decision 

and finding that there was continuous adverse possession from 1909 to 1923. 

PART III: ARGUMENT 

(a) The context for a claim in adverse possession 

32. Every adverse possession claim involves at least two parties. One party must have factual 

possession, the other party must assert a legal right to possession. In the discussion that follows, 

the Mowatts use the terms “paper owner” and “adverse possessor” (or sometimes “claimant”), 

consistent with this Court’s terminology in Zeitel.61  

33. The law of adverse possession has its roots in the common law’s recognition of a 

possessory estate in fee simple, and in limitation provisions extinguishing a paper owner’s right 

to sue for recovery once possession is lost.62 

34. The concept of a possessory estate is well-known at common law.63 Over time, the 

factual elements required to attain that estate have become entrenched. Brian Bucknall observes: 

The possessory estate, which the common law would have protected against all 
persons other than the true owner, was an estate established by the possessor acting 
as if he had an interest of indefinite duration (which was, therefore, a freehold 
interest and, furthermore, a seised estate) which was his as of right. A mere trespass 

                                            
61 Zeitel v. Ellscheid, [1994] 2 S.C.R. 142.  
62 See in particular Gray v. Richford (1878), 2 S.C.R. 431 at 454 (Strong J.); CPR (Re), supra note 3, at para. 47; 
MacKinnon v. Bate, 2003 PESCAD 17 (“Bate”) at para. 8; Doyle v. McAleer, 2012 PECA 1 at para. 8. 
63 See, for example, Clarke v. Babbitt, [1927] S.C.R. 148 (“Clarke SCC”) at 158; Zeitel, supra note 61, at 150J-
150A. 
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across a piece of land, or a series of trespasses, would not give rise to the same sort 
of right. Hence, the requirement that possession be continuous. A person who 
asserted rights based on a stealthy or secretive use of a piece of property … [was] 
thought not to be using the lands in a manner consistent with the assertion of a seised 
interest; thus the requirement that possession be open and obvious. Similarly, a 
person whose sole claim to property was that he was physically and violently 
keeping the true owner away was not seen to be enjoying any estate of his own in the 
lands. Finally, the common law recognized that a person who was in possession of 
property with the permission of the true owner was simply exercising the true 
owner's rights and not enjoying an independent estate of his own.64   

35. The common law did not concern itself with the possessor’s basis for entry.65 It was 

established at an early date that possession wrongfully taken commenced a fresh title and gave 

the possessor “a real, though tortious, interest”, valid against all but the person with the legal 

right.66 The test for adverse possession did not vary according to the basis on which the claimant 

had entered into possession,67 except that a trespasser could not claim a presumption of 

constructive possession and had to show actual possession for the whole of the area claimed.68 

36. Prior to 1833, the common law inquired whether the possession was “adverse”.  This was 

a technical aspect of adverse possession according to which the claimant had to show “an actual 

tortious ouster in deed [by act], or what was tantamount thereto”.69 Statutory amendments 

                                            
64 Bucknall, Brian. “Two Roads Diverged – Recent Decisions on Possessory Title”, (1984) Osgoode Hall Law 
Journal, Vol. 22, No. 2, 375 at 385 (“nec calme, nec vie, nec precaria”, “without stealth, without violence and 
without permission”). 
65 The bases for entry can vary widely, and include: unilateral mistaken belief as to boundary (Clarke SCC, supra 
note 63); possible bilateral mistake (Gatz v. Kiziw, [1959] S.C.R. 10 and Lutz v. Kawa, 1980 ABCA 112); 
recklessness as to exact landholding (Zeitel, supra note 61); occupation against family member without rent (Iredale 
v. Loudon, (1908) 40 S.C.R. 313); failure to vacate after lapse of agreement and direction to vacate (J A Pye 
(Oxford) Ltd. and anr v. Graham and anr, [2002] UKHL 30, [2003] 1 A.C. 419); use of land beyond the area 
granted (Tweedie v. The King (1915) 52 S.C.R. 197); occupation under an ineffective gift (Worsnop v. Wood (1911), 
19 W.L.R. 533 (B.C. Co. Ct.)). See also Kirby v. Cowderoy, [1912] A.C. 599 (P.C.) (payment of taxes on property 
held as security only).   
66 Burn, E.H. and Cartwright, J. Cheshire and Burn’s Modern Law of Real Property (18th ed.). Oxford, UK: OUP, 
2011 at 50-51.   
67 E.g. see Campeau v. May (1911) 19 O.W.R. 751, [1911] O.J. No. 644 (Ont.H.C.J.) (expressing disapproval of 
trespass and applying the test for adverse possession stringently, but not applying a different test).  
68 Wood v. LeBlanc, (1904) 34 S.C.R. 627 (“Wood v. LeBlanc”) at 646-648 and Harris v. Mudie, (1882) 7 O.A.R. 
414, [1882] O.J. No. 25 (C.A.) at paras. 32-35. 
69 Armour, E.D. A Treatise on the Law of Real Property (2nd ed.). Toronto, ON: Canada Law Book Company, 1916 
at 464; Pye, supra note 65, at para. 33 and Dockray, M. “Adverse Possession and Intention – I.” in Farrand, J.T. and 
Adams, J.E. (eds.). The Conveyancer and Property Lawyer. London, UK: Sweet & Maxwell, 1982 at 260. 
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brought that requirement to an end.70  The question is now answered by whether there has been 

actual possession for the statutory period.71  

37. Canadian courts have adapted the doctrine of adverse possession to meet Canadian 

conditions by requiring that the adverse possession be “notorious”.72 Canadian legislatures have 

revised the limitation provisions from time to time, for example by repealing the doctrine in 

British Columbia. In enacting the limitation periods that undergird adverse possession, 

legislatures can be taken to reflect the mores of the day in maintaining or repealing limitation 

periods for the recovery of possession of land.73 

38. British Columbia received English law on November 19, 1858.74 The Province enacted 

its own Statute of Limitations in 1897.75 The provincial limitation provisions did not change 

substantially until the Province repealed the doctrine of adverse possession entirely in 1975.   

                                            
70 See Real Property Limitation Act, 1833, 3 & 4 Will. 4, c. 27 (“1833 Statute”), s. 3; Culley v. Doe d. Taylerson 
(1840), 113 E.R. 697 at 700; and Nepean v. Doe d. Knight (1837) 2 M & W 894, per Lord Denman, C.J. at 911.  See 
also, for Upper Canada, Real Property Act, 1834 (U.C., 4 Wm. 4), c. 1, s. 17; Beaudoin v. Aubin, 33 O.R. (2d) 604, 
1981 CarswellOnt 533 (S.C.J.) at paras. 24-25; Katz, L. “The Moral Paradox of Adverse Possession: Sovereignty 
and Revolution in Property Law”, (2010) 55 McGill L.J. 47 at 54; and Martin v. Weld (1860), 19 U.C.Q.B. 631, 
[1860-1869] O.J. No. 98. See also Ocean Harvesters Ltd. v. Quinlan Brothers Ltd., [1975] 1 S.C.R. 684 at 686 
(confirming abolition). See also 1924 Statute of Limitations, supra note 4 , s.17 (right of action accrues from 
dispossession or discontinuance of possession); and Pye, supra note 65, at para. 38. 
71 Williams, J.S. Limitation of Actions in Canada (2nd ed). Toronto, ON: Butterworths, 1980 at 92; cited in Lutz, 
supra note 65, at para. 18. See also Banning, H.T. Limitation of Actions (2nd ed). London, UK: Stevens & Haynes, 
1892 at 96, cited in Beaudoin, supra note 70, at para. 28. See also Bucknall, supra note 64, at 383-84. 
72 Sherren, supra note 4, at 585.  This requirement serves an evident function given Canada’s geography and 
population distribution.  See, by contrast, Roberts v. Swangrove Estates Ltd & Anor [2007] EWHC 513 (Ch.) at 
para. 42 (doubting notoriety required in the UK). 
73 See, in addition, an overarching legislative scheme which from time to time accepted unauthorised occupation of 
Crown land as part of legitimate settler growth and expansion including in circumstances where the Crown was not 
able to release land for sale in pace with settler requirements.  For examples from the B.C. early provincial era, see 
the following Land Acts and amending Acts: S.B.C. 1874, c. 2; S.B.C. 1875, c. 5; and S.B.C. 1906, c. 24, ss. 3 and 4 
(re staking and recording of tracts of unoccupied, unsurveyed and unreserved Crown lands); An Act respecting Free 
Grants of Land in certain cases, S.B.C. 1882, c.7; and An Act to adjust the rights of Settlers on the former townsite 
of Granville, S.B.C. 1888, c.14.  See also Ziff, B. and Ward, S. “Squatters Rights and the Origins of Edmonton 
Settlement”. Essays in the History of Canadian Law, Vol X, (Toronto: University of Toronto Press for Osgoode 
Society for Canadian Legal History, 2008) at 446ff, citing the Dominion Lands Act, S.C. 1898, c. 17, s. 28; and see 
Shotbolt v. BC (Registrar General), 1 B.C.R. (Pt. 2) 337, [1888] B.C.J. No. 4 (S.C.) at 346 (“The Mainland pre-
emption laws allowed every conceivable form of squatting, under the suggestive name of ‘occupation’ before survey 
could be made …”). 
74 Laws of Britain to be of force in the Colony, Proclamation, 19 November 1858 (22 Vict.), (1858) British 
Columbia Proclamations & Ordinances, No. 3; English Law Act, R.S.B.C. 1897, c. 115, s.2; English Law Act, 
R.S.B.C. 1960, c. 129, s.2; Law and Equity Act, R.S.B.C. 1996, c. 253, s. 2. See Conseil scolaire francophone de la 
Colombie‑Britannique v. British Columbia, [2013] 2 S.C.R. 774, 2013 SCC 42 at para. 16. 
75 Statute of Limitations, S.B.C. 1897, c. 123, ss. 15-49. 
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39. In CIBC v. Green, Côté J. concluded in another context that it was“appropriate to expect 

plaintiffs to assert their claims diligently and to be cognizant of their circumstances and of the 

extent of their control over them”.  Côté J. summarized this Court’s jurisprudence as to the 

purpose of limitation provisions as follows: 

This Court has generally recognized that limitation periods have three purposes 
known as the certainty, evidentiary and diligence rationales ... Limitation periods 
serve “(1) to promote accuracy and certainty in the adjudication of claims; (2) to 
provide fairness to persons who might be required to defend against claims based on 
stale evidence; and (3) to prompt persons who might wish to commence claims to be 
diligent in pursuing them in a timely fashion”....76 

40.  The same principles animate the limitation provisions for the extinguishment of paper 

title caused by adverse possession.  In addition, there are the specific rationales of settling just 

titles to land, assisting with unregistered conveyancing, and an underlying recognition of the 

potential inadequacies of a paper title before registration in indefeasible fee.77 

(b) The components of a claim in adverse possession 

41. To succeed in a claim of possessory title, an adverse possessor must prove acts of 

possession over a paper owner’s land which are open, notorious, peaceful, adverse to the paper 

owner in the sense of not being by his or her consent, exclusive of others, and continuous (i.e., 

without ejection by the paper owner or abandonment by the adverse possessor).78  

42. It has long been established that adverse possession has two elements: factual possession 

and the intention to possess. In Hamilton v. The King, Duff J. (as he then was) stated: 

two elements are involved in the occupation required, exclusive occupation, in the 
physical sense, "detention," and the animus possidendi, that is the intention to hold 
for one's own benefit which, be it observed, is presumed to exist from the fact of 
"detention" alone.79 

                                            
76 CIBC v. Green, [2015] 3 S.C.R. 801, 2015 SCC 60 at paras. 57-58, citations omitted (dissenting in part but not on 
this point).  
77 For a discussion of the rationale see Gray & Gray, Elements of Land Law, (5th ed) (Oxford: OUP, 2009) at 1161-
1167.  See also Ziff, B. Principles of Property Law (6th ed.). Toronto, ON: Carswell, 2014 (“Ziff”) at 141-145.  
78 See, e.g., CPR (Re), supra note 3, at paras. 57-8; Worsnop, supra note 65, at 541; Mulcahy v. Curramore Pty. Ltd. 
[1974] 2 N.S.W.L.R. 464 (C.A.) at 475D. 
79 See Hamilton v. The King, (1917) 54 S.C.R. 331, per Duff J. at 371. These constitutive elements have been 
restated over time and in other jurisdictions. See, for example, Pye, supra note 65, at para. 40; and CPR (Re), supra 
note 3, at para. 47; Beaudoin, supra note 70, at paras. 39-40; Canada (Attorney General) v. Krause, [1956] O.R. 
675, 1956 CarswellOnt 120 (C.A.) at paras 35-36.  See also Ziff, supra note 77; Burn, supra note 66, at 1135-39; 
Bucknall, supra note 64, at 388. 
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43. Factual possession requires the adverse possessor to show “an actual possession, an 

occupation exclusive, continuous, open or visible and notorious” for the full limitation period.  

The possession “must not be equivocal, occasional or for a special or temporary purpose”.80  By 

demonstrating exclusive and continuous possession, the adverse possessor establishes that he or 

she occupies the land as an owner.81 In the modern language of limitation statutes, possessing the 

land in an open, visible and notorious manner renders the adverse possession discoverable. As 

Ziff notes: “The adverse possessor must send out a clarion call to the owner, who, if listening, 

should realize that something is awry”.82  

44. Whether the adverse possessor has met the standard for factual possession depends on 

factors such as the nature of the land and the manner in which it is commonly enjoyed.83   

45. Intention to possess is important because it distinguishes squatting from such acts as mere 

temporary trespass and house-sitting. The required intent is the intention to hold the property as 

one’s own: “The common law test for possession … requires an intention to occupy or hold land 

for the purposes of the occupant”.84  

46. Such intention is presumed from physical acts of possession and usually will only be at 

issue in cases where the adverse possession claimant’s acts are equivocal.85  

47. Some Ontario and Maritime cases,86 based on now-overturned English authority, have 

incorporated an additional component into the test for adverse possession, which is that the 

                                            
80 Sherren, supra note 4, at 585; and Wood v. LeBlanc, supra note 68, at 633-636.  See also Clarke SCC, supra note 
63, at 155 and 158 (peaceful, exclusive and unquestioned enjoyment; and open, visible, unequivocal and exclusive 
possession); Municipality of Queen’s County v. Cooper, [1946] S.C.R. 584 at 603, applying Sherren and Wood v. 
LeBlanc; Gatz, supra note 65 at 12; and Kaup and Kaup v. Imperial Oil [1962] S.C.R. 170 at 184. 
81 R v. Marshall; R v. Bernard, [2005] 2 S.C.R. 220, 2005 SCC 43 at para. 64 (“The right to control the land and, if 
necessary, to exclude others from using it is basic to the notion of title at common law.”) 
82 Ziff, supra note 77, at 146.  See also Teis v. Ancaster (Town), 35 O.R. (3d) 216, [1997] O.J. No. 3512 (C.A.) at 
para. 14. 
83 Marshall; Bernard, supra note 81, at paras. 54 & 66.  See also Sherren, supra note 4, at 595; Tweedie, supra note 
65, at 214-215; Kirby, supra note 65, at 603; Dominion Atlantic Ry Co. v. Halifax and South Western Ry Co, [1947] 
S.C.R. 107 at 109-110; CPR (Re), supra note 3, at para. 58; and Red House Farms (Thorndon) Ltd. v. Catchpole 
[1977] 2 E.G.L.R. 125 (C.A.). 
84 Tsilhqot’in Nation v. British Columbia, [2014] 2 S.C.R. 257, 2014 SCC 44 at para. 41; see also Hamilton, supra 
note 79, per Duff J. at 371 (“the intention to hold for one’s own benefit”); and Pye, supra note 65, at para. 40. 
85 Hamilton, supra note 79, per Duff J. at 371; and Pye, supra note 65, at para. 40.  See also Beaudoin, supra note 
70, at paras. 40, 46-47, 52, 59 (equivocal factual possession may affect finding of intention) and Bucknall, supra 
note 64, at 388.  
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claimant’s possession must be inconsistent with the paper owner’s intended use of the land. The 

House of Lords called this “heretical and wrong” in J A Pye,87 and Australia has followed suit,88 

as have Alberta courts89 and the Court of Appeal below. This issue is the subject of the second 

question on appeal, discussed further below. 

48. To be effective in statutorily barring the paper owner from recovering her land, the 

adverse possession must be continuous during the limitation period. But the same person need 

not be in possession the entire time. The authors of Anger & Honsberger state: “Once adverse 

possession has commenced, thus causing a right of action to accrue in some person with a 

superior right to possession, the time will continue to run against that person so long as there is 

continually some person in adverse possession who may be sued”.90   

49. There is no requirement that transfers of possessory title between squatters occur by 

formal conveyance or assignment. Transfer can occur, for example, in the absence of privity.91   

50. The governing concept is always possession – not occupation or use. The continuity of 

possession may be lost before the end of the limitation period.  It may happen if the paper owner 

re-enters the land, or if the adverse possessor discontinues possession by abandoning the 

property.92 Abandonment is to be distinguished from breaks in occupation or intervals in other 

forms of use. In a different context, this Court has observed that the common law “recognizes 

that a person with adequate possession for title may choose to use it intermittently or 

sporadically”.93 Adverse possession authorities make the point repeatedly.94   

                                                                                                                                             
86 E.g., Fletcher v. Storoschuk (1981) 128 D.L.R. (3d) 59 (O.N.C.A.); Bate, supra note 62, at paras. 11, 22; Bussey 
v. Maher, 2006 NLCA 28 at para. 50; Spicer v. Bowater Mersey Paper Co., 2004 NSCA 39 at para. 20. 
87 Pye, supra note 65, at para. 45. 
88 Whittlesea City Council v. Abbatangelo [2009] VSCA 188 at subpara. 6(h); KY Enterprises Pty Ltd. v. Darby 
[2013] VSC 484 at para. 23. See also Payne v. Dwyer, 2013 WASC 271 at para. 64; and Bridges v. Bridges, [2010] 
NSWSC 1287 at paras. 14-15. 
89 Lutz, supra note 65, at 279. 
90 Oosterhoff, A.H. & Rayner, W.B., eds. Anger & Honsberger: Law of Real Property, Vol. 3 (3rd ed) (Aurora, Ont: 
Canada Law Book, 2006 (loose-leaf updated December 2015) at §28:50. See also Mulcahy, supra note 78 at 476A-
F, and Ziff, supra note 77, at 143. 
91 Mulcahy, supra note 78, at 471B, 472C; see also Babbitt v. Clarke et al. [1925] 3 D.L.R. 55 (O.N.C.A.) at 57; 
Fleet and Fleet v. Silverstein and Tenebaum, [1963] 1 O.R. 153 (H.C.); and Handley v. Archibald, (1899) 30 S.C.R. 
130 at 137 (can accrue without privity). 
92 See e.g. Trowbridge v. Newfoundland Resources and Mining Company Ltd., 67 Nfld. & P.E.I.R. 333, [1987] N.J. 
No. 364 (S.C.(T.D.)) at para. 21 (no evidence to show abandonment of possession), referred to at BCCA RFJ para 
81. 
93 Marshall; Bernard, supra note 81, at para. 54. 
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(c) Adverse possession claims within British Columbia 

51. Effective July 1, 1975, British Columbia repealed the doctrine of adverse possession 

prospectively, having already repealed the doctrine against Crown land within the meaning of the 

Land Act in 1970.95 As a consequence, in British Columbia the facts underlying a claim based on 

adverse possession must have occurred before July 1, 1975 (or, as against Crown land within the 

meaning of the Land Act, before May 1, 1970).   

52. The limitations legislation in British Columbia allowed a private party 20 years to sue for 

recovery of land, while the Crown had 60 years to do so.96  The limitation period started to run at 

a time fixed by statute, ordinarily from the time the adverse possession commences, and, upon 

expiry, extinguished the paper owner’s right of action and title.97 

53. The applicable limitation periods thus require the Mowatts to establish 20 years of 

adverse possession before the Disputed Area would otherwise have become Crown land by 

escheat in 1930 or 1931.  If the limitation period elapsed before the Land Company was 

dissolved, as the Mowatts contend, the Land Company’s paper title was extinguished and could 

not have escheated to the Crown.98 

(d) Issue #1: Section 20(1) of the Land Title Act 

(i) Overview of the British Columbia land title system 

54. British Columbia has two forms of registered title: indefeasible fee and absolute fee.  

Absolute fee was the first in time. It was introduced at British Columbia’s inception as a 

province as a voluntary scheme for registration under which title was first registered in absolute 

                                                                                                                                             
94 E.g, Tweedie, supra note 65, at 219; Nessman v. Bonke, [1979] 1 W.W.R. 210, [1976] A.J. No. 608 (Q.B.) at para. 
7; Nicholas v. Andrew [1920] 20 S.R. (N.S.W.) 178 (S.C.) at 184; Bligh v. Martin [1968] 1 W.L.R. 804 (Ch.) at 811.  
95 Limitation Act, S.B.C. 2012, c. 13, s. 28; see also Limitation Act, R.S.B.C. 1975, c. 37, ss. 12, 14, 17, 18, and 
Limitation Act, R.S.B.C. 1996, c. 266, ss. 12, 14(5); and Land Act, S.B.C. 1970, c.17, ss.2(g) “Crown land”, 6 & 98; 
Land Act, R.S.B.C. 1996, c. 245, s. 8(1).. 
96 In Ontario, the adverse possession limitation period is ten years: Real Property Limitations Act, R.S.O. 1990, c. 
L.15, s. 4 (“Ontario Limitation Statute”). 
97 1924 Statute of Limitations, supra note 4, ss. 16, 41, 49; Statute of Limitations, R.S.B.C. 1960, c. 370, ss. 16, 17, 
41, 48; BCCA RFJ at paras. 10-12. Failing that, the Mowatts would have to establish adverse possession of the 
Disputed Area for 60 years before the date of the doctrine’s repeal against escheated land. 
98 The parties have taken different positions on the date of that repeal based on when the escheated land would have 
become Crown land within the meaning of the Land Act. As the factual focus fell on the 1916-1919 period in the 
proceedings below, neither level of B.C. court has considered the effective date of that repeal. See, BCSC RFJ #1 at 
paras. 20-21, 63, 110, 114; BCCA RFJ at para. 13. 
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fee.  Title could be registered in indefeasible fee after having been registered in absolute fee for 

seven years.99 Registration in indefeasible fee was “conclusive evidence” of an entitlement to the 

fee simple “against the whole world” (with some exceptions).100 Absolute fee merely established 

a prima facie entitlement to the fee simple, such that the holder was “subject to be defeated or 

otherwise disturbed in the possession of it by any claimant who … [could] show a somewhat 

better title”.101 For this reason, the absolute fee register has never been a ‘mirror’ of title.102 

55. This scheme was the one in force in 1891 when the Land Company registered its title to 

the area encompassing the Disputed Area in absolute fee.103 

56. Amendments in 1905 introduced immediate registration in indefeasible fee (i.e. without a 

seven-year waiting period), on proof of a good safe-holding and marketable title.104 The category 

of absolute fee persisted, and, between 1905 and 1921, title could be registered in either 

indefeasible or absolute fee. After 1921, title could only be registered in indefeasible fee, 

although extant registrations in absolute fee remain valid.105  

57. The 1905 amendments introduced provisions pertaining to adverse possession that have 

continued to this day. Since 1905, registration in indefeasible fee has stopped any accruing 

adverse possession claim from maturing. However, a claim of adverse possession that had 

matured by the date of application for registration in indefeasible fee may be asserted against the 

                                            
99 Land Registry Ordinance, 1877, Consolidated S.B.C. 1877, c. 102,, ss. 36 and 49; Land Registry Act, C.A. 1888, 
c. 67, s. 13 (registration), ss. 16-17 (certificate of absolute fee), ss.63-66 (indefeasible fee)  
100 Lukiv v. Abbotsford School District No. 34, 15 D.L.R. (2d) 257, [1958] B.C.J. No. 138 (S.C.) at para. 60. 
101 Re Shotbolt, supra note 73, at paras. 21-22. See also Deeks McBride Ltd v. Vancouver Associated Contractors 
Ltd., [1954] 4 D.L.R. 844, [1954] B.C.J. No. 149 (C.A.) at 846. 
102 The “mirror principle” is a central principle of indefeasibility, under which the register reflects the actual state of 
title: Lawrence v. Wright, 2007 ONCA 74 at para. 30. 
103 BCSC RFJ #1 at para. 28. 
104 Land Registry Amendment Act, 1905, S.B.C. 1905, c. 31, s.3 (“indefeasible fee”), ss. 7, 25.  See also s. 45 which 
implemented the “curtain principle”, noted in the Appellant’s Factum at para. 44 and discussed below. 
105 Land Registry Act, S.B.C. 1921, c. 26.  See the provisions as consolidated in the Land Registry Act, R.S.B.C. 
1924, c. 127, s. 2(1) (“register”), ss. 125, 140, 141, 244, 261(c), 261(f).  For current provisions, see LTA, supra note 
56, s. 1 (“absolute certificate of title”, “register”), ss. 174, 374(1), 385(2)(m), 393(a), 393(d).  See also diCastri, V. 
Thom’s Canadian Torrens System (2nd ed.). Calgary, AB: Burroughs & Company Ltd, 1962 at 22. The City, at 
para. 59 of its factum, characterizes the Court of Appeal’s decision as “[wrongly] allowing a parallel system of title 
to persist alongside the register indefinitely”, but it is the LTA itself which gives rise to that result. 
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first owner in indefeasible fee. The amendments did not affect lands registered in absolute fee.106  

As a result, a claim in adverse possession is available against land still registered in absolute fee.   

(ii) Response to the City’s argument respecting section 20 of the LTA 

58. The City asserts that the Mowatts cannot claim an estate in fee simple in the Disputed 

Area because the Mowatts did not take a conveyance from Mrs. Marquis in the form stipulated 

under the LTA, and Mrs Marquis did not first register that interest in the register of indefeasible 

fee. Consequently, the City argues, title has not passed to the Mowatts, and the Mowatts acquired 

nothing capable of registration. As their claim is derived from Mrs. Marquis’ adverse possession, 

and not their own, the City asserts that the Mowatts cannot proceed under section 171 of the 

LTA,107 and have no basis to seek a declaration of title under the LTIA.108 

59. A central difficulty with the City’s argument is that it fails to correctly analyze the 

scheme governing the investigation and registration of a title derived from adverse possession 

under the LTA and the LTIA. 

60. Section 171 of the LTA provides as follows: 

171  An application [for registration in indefeasible fee] founded in whole or in 
part on adverse possession must not be accepted by the registrar unless permitted 
by this Act and supported by a declaration of title under the Land Title Inquiry 
Act.109 

61. Section 171 directs the adverse possession claim to the court for investigation under the 

LTIA.  This result ensues whether the application is “founded in whole or in part” on adverse 

possession.  For the words “in part” to have meaning they must include an application founded 

partly on adverse possession and partly on other grounds. A claim founded on a conveyance 

from the owner of a possessory estate is a claim “founded … in part on adverse possession”. It 

                                            
106 Land Registry Amendment Act, 1905, S.B.C. 1905, c. 31, s. 25 (effect of indefeasible fee); LTA, supra note 56, ss. 
23(3) and (4), 34, and 171. 
107 LTA, supra note 56, ss. 20(1), 171, 185; see also Land Title Act, R.S.B.C. 1979, c. 219 (“1979 LTA”), ss. 20(1), 
168 and 181 (provisions that were in force at time of the Marquis-Mowatt transfer). 
108 Appellant’s Factum, paras. 37, 40-43, 52-53, 58-61, 63-65. 
109 LTA, supra note 56, s. 171 (emphasis added). 
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consequently cannot be registered until the claim has been investigated by the court under the 

LTIA, and found to be based upon a good safe-holding and marketable title.110 

62. Section 1 of the LTIA grants standing to a person “claiming to be the owner of an estate 

in fee simple” to have his or her claim of title investigated.111 Each of the Mowatts is such a 

person in respect of their claim to ownership of the Disputed Area. 

63. Judicial investigation of title under the LTIA is required for any claim derived from 

adverse possession because the doctrine works negatively.112 The limitations provisions 

extinguish the paper owner’s right to bring an action to recover possession, and his or her title.113  

A mechanism is therefore required to determine where title lies: that mechanism is the LTIA. 

64. The City’s assertion that a judicial investigation of title to the Disputed Area was only 

available to Mrs. Marquis consequently cannot stand.  The Mowatts have followed the statutory 

process for registration of title derived from adverse possession, and have standing to seek a 

declaration of title under the LTIA. The City’s position on the governing provisions, by contrast, 

would not advance the goal of universal registration. It is also contrary to the purpose of quieting 

titles underlying the LTIA and undermines the facilitative object of s. 171 of the LTA in bringing 

land into indefeasible fee.114 

65. More generally, an earlier owner’s failure to register does not prevent a subsequent owner 

from registering his or her title. Part 11 of the LTA governs first registration in indefeasible fee. It 

requires prior registration of the preceding owner’s title only if the preceding owner is still alive. 

Even then, it does not provide that the preceding owner’s title must have been registered at the 

                                            
110 LTA, supra note 56, ss. 34(1) and 171. 
111 LTIA, supra note 1, s. 1; see also s. 17(a) (power to decide title on the evidence where contested). 
112 See supra note 62. 
113 1924 Statute of Limitations, supra note 4, s. 41. 
114 Re Quieting Titles Act, 35 D.L.R. (2d) 684, 1962 CarswellBC 131 (S.C.) at para. 4 (“The purpose of the Act is to 
enable titles presently existing to be investigated and a declaration of the validity of such titles obtained.”); Re 
Quieting of Titles Act re a certain lot in Kootenay District, [1967] 61 D.L.R. (2d) 642, [1967] B.C.J. No. 127 (S.C.) 
at para. 9 (the quieting titles legislation “was designed simply and solely to enable the Court to investigate and 
declare a title which is ‘unquiet’”). 
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date of sale. The two estates can be registered at the same time, in their respective order in time, 

when the purchaser applies for registration.115 

66. Another central difficulty with the City’s argument is that it construes subsection 20(1) 

and section 185 of the LTA to have an effect outside of the scheme of indefeasibility, when they 

do not.116 

67. Section 20 of the LTA provides in part as follows: 

20  (1) Except as against the person making it, an instrument purporting to 
transfer, charge, deal with or affect land or an estate or interest in land does not 
operate to pass an estate or interest, either at law or in equity, in the land unless 
the instrument is registered in compliance with this Act. 

(2) An instrument referred to in subsection (1) confers on every person benefited 
by it and on every person claiming through or under the person benefited, whether 
by descent, purchase or otherwise, the right 

(a) to apply to have the instrument registered…117 

68. Subsection 20(1) was added to the Land Registry Act in 1905.118 It was not introduced to 

drive title into indefeasible fee. As at 1905 and until 1921, landowners could choose whether to 

register in indefeasible or absolute fee. Subsection 20(1) was instead introduced to implement the 

‘curtain principle’ for lands registered in indefeasible fee.119 

69. The curtain principle holds that the register is the sole source of information about the 

state of title.120 It is a key principle of indefeasibility. Subsection 20(1) draws a ‘curtain’ across 

existing non-registered transactions by providing that they do not affect a title registered in 

indefeasible fee unless the transaction is registered under the LTA (an instrument does not pass 

                                            
115 LTA, supra note 56, s. 184 (registration of grantor’s title); see also s. 169 (requirements for first registration in 
indefeasible fee), s. 170 (obligation to provide title deeds), s. 171 (provision for an application founded on adverse 
possession), s. 174 (provision for owner in absolute fee to apply to convert to indefeasible fee). 
116 LTA, supra note 56, ss. 20 and 185; 1979 LTA, supra note 107, ss. 20 and 181. 
117 LTA, supra note 56, ss. 20(1) and (2)(a). 
118 Land Registry Act Amendment Act, 1905, S.B.C. 1905, c. 31, s.45.  
119 See for example, Land Registry Act, S.B.C. 1911, c. 127, s. 14, and see s. 14(4) (applicant may request 
registration in absolute fee only).Cf. Appellant’s Factum at para. 53 (s. 20 prevents people from effectively 
transferring land unless they bring their land within the Torrens system).  In the case cited by the City at para. 53, 
Macdonald C.J.B.C. stated “It might be said, though I do not say so, that there is constructive compulsion upon a 
holder of a conveyance, who has not already got title, to register it in order to obtain the fruits of it.” The case was a 
taxation case: Canada (AG) v. BC (Registrar of Land Titles Vancouver), [1934] 3 W.W.R. 165 (B.C.C.A.), para. 2 
(emphasis added). 
120 Lawrence, supra note 102, at para. 30. 
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an estate under the Act unless the instrument is registered).121 Subsection 20(1) works with 

section 22 of the LTA (a priority provision), which provides that an instrument passes an estate at 

the time the instrument is registered. It also works with section 29(2) of the LTA (a notice 

provision), which creates a limited exception to the curtain principle for fraud or certain 

specified interests.122 

70. The curtain principle is specific to the world of indefeasible fee, and subsection 20(1) 

does not apply outside that context. Nor does it determine whether a conveyance is effective. 

That matter is governed by the Law and Equity Act (formerly the Statute of Frauds), which sets 

out the minimum requirements for an enforceable contract for the disposition of land. The 

relevant provision at the date of the Marquis-Mowatt transfer was section 54(3) of the Law and 

Equity Act, and it provided: 

54 (3) A contract respecting land or a disposition of land is not enforceable unless 

(a) there is, in a writing signed by the party to be charged or by his agent, 
both an indication that it has been made and a reasonable indication of the 
subject matter, 

(b) the party to be charged has done an act, or acquiesced in an act of the 
party alleging the contract or disposition, that indicates that a contract or 
disposition not inconsistent with that alleged has been made, or 

(c) the person alleging the contract or disposition has, in reasonable 
reliance on it, so changed his position that an inequitable result, having 
regard to both parties' interests, can be avoided only by enforcing the 
contract or disposition.123 

71. In addition, and even if section 20(1) applied to title still in absolute fee, the opening 

words of the provision confirm that title passes. This Court has found:  

These words, "except as against the person making the same", expressly make 
operative an unregistered instrument against the party making the same. Therefore, 
the transfer executed by the respondent was operative to transfer to the Minto 
Trading and Development Company Limited whatever estate, either at law or in 
equity, he was in possession of. As a consequence the respondent, as execution 

                                            
121 The City implicitly accepts that subsection 20(1) relates to notice in citing section 24 of the Land Registry 
Ordinance, 1870 as an historical precursor (Appellant’s Factum, para. 44). 
122 LTA, supra note 56, ss. 20(1), 22 & 29(2). Paragraph 29(2)(e) deals with a third-party purchaser who has notice 
of a prior unregistered adverse possession claim that was mature at the date of first registration of indefeasible title. 
123 Law and Equity Act, R.S.B.C. 1979, c. 224, s. 54; Law and Equity Act, R.S.B.C. 1996, c. 253, s. 59. 
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debtor, had prior to the registration of this judgment divested himself of his interest 
in the land here in question.124 

72. That subsection 20(1) does not affect the validity of the underlying conveyance is evident 

from paragraph 20(2)(a) of the LTA, which preserves the right to apply to have the instrument 

registered by “every person benefited by it and on every person claiming through or under the 

person benefited, whether by descent, purchase or otherwise”. Far from “preventing people from 

effectively transferring their land”, subsection 20(2) specifically contemplates the purchase of an 

interest in land from a vendor who has not registered the instrument by which he or she acquired 

the interest. In such a circumstance the vendor and the purchaser have the right to apply for 

registration of the instrument. 

73. In the result, and even if the Marquis-Mowatt transfer of possessory title was effected by 

a written document, which it was not, section 20(1) of the LTA would not operate to prevent the 

title from passing. 

74. In addition, the LTA is a title registration scheme, not an instrument registration scheme.  

For that reason, it is not meaningful to talk of registration of an instrument until the relevant title 

has been brought within the LTA regime by registration in indefeasible fee. 

75. At the date of the Marquis-Mowatt transfer, section 181(1) of the Land Title Act 

provided: “Every transfer of an estate in fee simple shall be in the prescribed form and on a 

single page”.125 The City relies on section 181 to assert that Mrs. Marquis could only have 

transferred her possessory title to the Mowatts using the prescribed form (Form A).126 This 

interpretation is untenable. 

76. Section 181(now section 185) is an administrative provision. It is found within Part 12 of 

the Land Title Act, which deals with the transfer of an existing indefeasible fee. Section 181 

prescribes the documents that must be presented to the Land Title Office on an application to 

register a transfer of indefeasible title. It is because section 181 is an administrative provision, 

                                            
124 Davidson v. Davidson, [1946] S.C.R. 115 at 119; see also Gregg v. Palmer, 45 B.C.R. 267, [1932] B.C.J. No. 19 
(C.A.) at para. 43; and Stonehouse v. B.C. (A.G.), [1962] S.C.R. 103 at 107. 
125 1979 LTA, supra note 107, s. 181; now LTA, supra note 56, s.185 (provision amended in 1996 consolidation). 
126 Appellant’s Factum at para. 43. 
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for example, that the registrar has the discretion to accept another form of transfer.127 The 

Mowatts also note that section 170 of the LTA specifies the documents that must be provided on 

first registration in indefeasible title. It requires presentation of the “title deeds”, not a 

“transfer”.128 

77. Subsection 181(1) does not deal with the substantive aspects of a conveyance. That 

matter is again governed by subsection 54(3) of the Law and Equity Act and its minimum 

requirements for an enforceable contract for the disposition of land,129 and the Land Transfer 

Form Act, which supplies the expanded meaning of the short form of words used in a deed for 

the sale of land.130  The City’s interpretation of section 181 would render the minimum 

requirements under section 54(3) of the Law and Equity Act redundant.  It would also oblige the 

Crown to use a Form A to issue a Crown grant, despite the minister’s discretion to choose the 

form of Crown grant under the Land Act.131 The City’s interpretation fails to give account to the 

wider statutory scheme, and would undermine it.132 

78. The goals of certainty, efficiency and universal registration further underline why the 

City’s interpretation cannot stand. Subsection 20(1) first became effective on July 1, 1905. On 

the City’s interpretation, every conveyance since that date of an estate or interest in land not 

already registered in indefeasible fee could be impugned unless title has since been registered in 

indefeasible fee. This interpretation would be highly disruptive, and is not one this Court should 

adopt. In addition, it is at odds with the objective of advancing universal registration in 

indefeasible fee. 

79. The City relies on White, Roop and Gatz in support of its interpretation of section 20(1). 

However, White and Roop concern land already registered in indefeasible fee, and Gatz holds 

that land title registration provisions apply according to their terms.  There is nothing under the 

LTA which demonstrates an intention to withhold “the full benefits of title” from owners not in 

                                            
127 1979 LTA, supra note 107, s. 181(2)(b); LTA, supra note 56, s. 185(2)(b). 
128 1979 LTA, supra note 107, s. 167; LTA, supra note 56, s. 170. 
129 Law and Equity Act, R.S.B.C. 1996, c. 253, s. 59; see also Law and Equity Act, R.S.B.C. 1979, c. 224, s. 54. 
130 Land Transfer Form Act, R.S.B.C. 1996, c. 252, ss. 1-4 & Schedules 1 and 2; see also Land Transfer Form Act, 
R.S.B.C. 1979, c. 221, ss. 1-4 & Schedules 1 and 2. 
131 LTA, supra note 56, s. 1 (“transfer” includes a grant), s. 185; 1979 LTA, supra note 107,  s. 1 (“transfer”); Land 
Act, R.S.B.C. 1996, c. 245, s. 49; Land Act, R.S.B.C. 1979, c. 214, s. 46. 
132 Bell ExpressVu Limited Partnership v. Rex, [2002] 2 S.C.R. 559, 2002 SCC 42 at para. 27. 
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indefeasible fee. The comparison to the similar wording in other jurisdictions confirms the 

Mowatts’ interpretation of section 20(1).133 

80. For the above reasons, the Court of Appeal was correct in finding that subsection 20(1) of 

the LTA does not apply to the Disputed Area, and that no formalities governed Mrs. Marquis’ 

transfer of her possessory title to the Mowatts.134   

(e) Issue #2: The inconsistent use test is not an impediment to the Mowatts’ claim 

(i) The scope of the inconsistent use test  

81. Ontario jurisprudence has given rise to the doctrine of inconsistent use. The doctrine is 

set out in three key decisions of the Ontario Court of Appeal: Keefer v. Arillotta, Fletcher v. 

Storoschuk and Masidon Investments Ltd. v. Ham (the “ONCA Trilogy”).135   

82. The doctrine of inconsistent use can be simply put: for a claim of adverse possession to 

succeed, the adverse possessor must show that his or her use of the land is inconsistent with the 

paper owner’s intended use.136   

83. The doctrine has been articulated in two ways, as to intention and as to possession.  When 

articulated in terms of intention, the requirement is: the claimant must show that he or she 

occupied the land with an intention to exclude the paper owner from the use that the paper owner 

wanted to make of the land.137 When articulated in terms of possession, the requirement is: the 

factual possession must bar the paper owner from using the land in the manner he or she 

intended.138 Wilson J.A. framed the test in terms of intention in Keefer and Fletcher.139  Blair 

                                            
133 Appellant’s Factum, paras, 39, 52, 60 footnote 38, 61, 64.  See also White Resource Management Ltd. v. Durish, 
[1995] 1 S.C.R. 633 at 644-645; Roop v. Hofmeyr, 2016 BCCA 310, paras. 56-59; Gatz, supra note 65 at 14-15. 
134 BCCA RFJ, paras. 47, 50. The transaction met the minimum requirements of section 54(3) of the Law and Equity 
Act. See also Mulcahy, supra note 78, at 471B-C. 
135 Keefer v. Arillota, 13 O.R. (2d) 680, [1976] O.J. No. 2274 (C.A.) (majority); Fletcher, supra note 86; and 
Masidon Investments Ltd. v. Ham, 45 O.R. (2d) 563, 1984 CarswellOnt 578 (C.A.). 
136 See Teis, supra note 82, at para. 2. 
137 Keefer, supra note 135, at paras. 39,  43-44; Fletcher, supra note 86, at paras. 8 & 10; Masidon, supra note 135, 
at paras. 14, 36. 
138 See Keefer, supra note 135, at paras. 40, 45; Fletcher, supra note 86, at paras. 8, 10, 11; and Masidon, supra note 
135, at paras. 17, 28-29, 32. 
139 Keefer, supra note 135, at para. 39; Fletcher, supra note 86, at para. 8; Teis, supra note 82, at para. 21; Bradford 
Investments (1963) Ltd. v. Fama, 77 O.R. (3d) 127, [2005] O.J. No. 3258 (S.C.J.) at paras. 84, 91-92. 
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J.A. framed the test in terms of possession in Masidon.140 It is still unresolved whether the 

doctrine relates primarily to the constituent element of possession or intention.141 

84. The focus is on the use that the paper owner intended to put the land during the period of 

asserted adverse possession, not in the future.142 That use in Keefer was occasional access to the 

rear of the property, and in Fletcher it was use of the land as a buffer strip between adjacent 

properties. In Masidon, the court accepted that the owner’s present use was to hold the land for 

sale at an indefinite point in the future.  

85. The doctrine has proven complex and difficult to apply, and it has been characterized by 

the exceptions that have emerged since its introduction to Ontario in Keefer. 

86. The doctrine firstly does not apply to cases of mutual mistake (the paper owner and 

adverse possessor believe that the land is owned by the adverse possessor). In two significant 

decisions, Moldaver J. (as he then was) in Wood v. Gateway of Uxbridge Properties and the 

Ontario Court of Appeal in Teis v. Ancaster (Town)143 confirmed that the test could not apply to 

mutual mistake because the paper owner could not form the necessary intention if he did not 

know he owned the land. 

87. The doctrine secondly may not apply to cases of unilateral mistake (the adverse possessor 

mistakenly believes that she owns the land but the paper owner is aware of her own title).144 

Lower courts have also carved out an exception where the paper owner has no present use for the 

                                            
140 Masidon, supra note 135, at para. 17; Teis, supra note 82, at para. 22; Bradford, supra note 139, at para. 84. 
141 Wood v. Gateway of Uxbridge Properties Inc., 75 O.R. (2d) 769, [1990] O.J. No. 2254 (Gen. Div.) at paras. 46-
52, 54; Teis, supra note 82, at paras. 21-22; and Bradford, supra note 139, at paras. 84-85. See Lubetsky, M. 
“Adding Epicycles: The Inconsistent Use Test in Adverse Possession Law” (2009) 47 Osgoode Hall L.J. 497 at 514, 
commenting on the difficulties engendered by the failure to clarify this point. 
142 Masidon, supra note 135, at paras. 28-29; and Elliott v. Woodstock Agricultural Society, 2008 ONCA 648 at 
para. 25 (holding lands for future development is a current use), although see Bradford, supra note 139, at para. 82. 
143 Wood, supra note 141, and Teis, supra note 82; see also Beaudoin, supra note 70, which Moldaver J. cited with 
approval and applied in Wood. 
144 Jeffbrett Enterprises Ltd. v. Marsh Bros. Tractors Inc., 1996 CarswellOnt 1995 (Gen. Div.) and Bradford, supra 
note 139, are two significant decisions in this line of authority, and they demonstrate the difficulties courts have had 
in applying the test.   
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land.145 Galati v. Tassone is representative in finding that it would be “preposterous” to hold that 

the adverse possession claim failed because there was no evidence that the paper owner wanted 

to use the land at all.146  

88. As a further exception, the Ontario Court of Appeal found in MacKinnon v. MacKinnon 

that the test does not apply to a tenancy at will.147 That reasoning depended on the effect of the 

Ontario Real Property Limitations Act, which sets the start date of the limitation period for 

claims to recover land subject to a former tenancy at will.148 The Ontario Court of Appeal 

confirmed that, since the start date of the limitation period is mandated by statute, it cannot be 

altered on the basis of the owner’s intended use. The Ontario Limitations Statute sets the start 

date for other forms of action involving possession of land, including claims for possession 

against an estate, in respect of a tenancy from year to year or on the reversion of a lease.149 There 

are similar provisions in other provinces.150 The reasoning in MacKinnon suggests that statute 

will oust the relevance of the owner’s intended use in any case where a mandatory limitation 

start date applies.  

89. The tenancy at will exception to the inconsistent use doctrine highlights the legislative 

abolition of the adverse/non-adverse distinction via the 1833 statutory amendments. While the 

distinction was abolished in respect of all adverse possession claims however arising, adverse 

possession arising from a tenancy at will (when the land is being put to precisely the use the 

paper owner intends) clearly leaves no room for application of the inconsistent use test. 

                                            
145 Galati v. Tassone, [1986] O.J. No. 698 (H.C.); Georgeco Diversified Inc. v. Lakeburn Land Capital Corp., 31 
R.P.R. (2d) 185, [1993] O.J. No. 987 (Gen. Div.); and Murray Township Farms Ltd. v. Quinté West (City), 50 
R.P.R. (4th) 148, 2006 CarswellOnt 7349 (S.C.J.). See also Bradford, supra note 139. Some cases run the other way 
see, for example, Sipsas v. 1299781 Ontario Inc., 2016 ONSC 212 (claim failed including for absence of evidence 
on the paper owner’s intended use). 
146Galati, supra note 145, at para. 11. See also Georgeco, supra note 145 (“ludicrous”); and Bradford, supra note 
139, at para. 99 (new meaning to a fundamental concept of property law; noting the “artificiality” in the notion of 
using land by holding it in the eventual hope for a sale). See also Murray Township, supra note 145 (doctrine 
inapplicable for reasons including the paper owner’s intended use was to refrain from paying property taxes on the 
land to prompt a tax sale). 
147 MacKinnon v. MacKinnon, 2010 ONCA 170. 
148 Ontario Limitation Statute, supra note 96, s. 5(7). 
149 See also Ontario Limitation Statute, supra note 96, s. 5(2), (3), (5), (6), (9)-(12).  
150 See The Limitation of Actions Act, CCSM, c. L150, ss. 27-31, 34-37(1); Real Property Limitations Act, R.S.N.S. 
1989, c. 258, s. 11(b)-(g); and Statute of Limitations, R.S.P.E.I. 1988 c. S-7, ss. 18-22, 25, 28-30(1); and 1924 
Statute of Limitations, supra note 4, ss. 17-19, 21-23 (version in effect at expiration of limitation period in the case 
at bar). The BC Act has been repealed but the provisions fixing limitation commencement dates will apply where an 
adverse possession claim can still be mounted in BC. 
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MacKinnon also points towards the development of a distinct law of adverse possession divided 

between leasehold and other land, where time mandatorily begins to run for leasehold land upon 

the stipulated statutory event and begins to run for other land according to the owner’s purpose 

for the land.151 

(ii) Effect of the doctrine of inconsistent use 

90. The inconsistent use test is directed at “knowing trespass”,152 and distinguishes the 

“knowing trespasser” from other kinds of claimants in adverse possession jurisprudence.153 This 

is a new development in the common law, which did not shape the legal test for adverse 

possession by mode of entry.154 Fashioning a more restrictive test by reference to a class of 

possessor goes beyond holding that class of persons to the existing test.  It cannot be clearly 

supported on the common law method as an extension or clarification of existing principle,155 or 

on the basis of changing societal needs.156 

91. It may also be difficult to assess the consequences of the doctrine. In Jeffbrett, the 

claimant acquired its interest from a person in possession who might, or might not, have been a 

“knowing trespasser”. The evidence before the court was not clear. The difficulty in determining 

whether there has been a knowing trespass is amplified in cases in which the adverse possession 

commenced decades ago and the parties whose intentions are at issue are no longer available to 

provide evidence.  

                                            
151 See, for example, Ontario Limitation Statute, supra note 96, s.5(12) (resumption of right of possession for the 
lessor on termination of a lease), s.5(7) (tenancy at will), s.5(6) (tenancy from year to year), s.5(5) (payment of rent 
to the wrong person); also s.5(2) (claim to land through a deceased’s estate). 
152 Masidon, supra note 135, at paras. 33, 37; Teis, supra note 82, at paras. 23, 25, 27-28; Elliott, supra note 142, at 
paras. 17, 24, 26; MacKinnon, supra note 147, at paras. 25, 34. 
153 See, for example, Giouroukos v. Cadillac Fairview Corp Ltd et al. (1983), 44 O.R. (2d) 166 (C.A.), aff’d [1986] 
2 S.C.R.707 (decided on the basis that the adverse possession was against the lessee and the lessor had brought the 
action for recovery within 10 years from resuming possession under the right of reversion); Campeau, supra note 
67, (decided on the basis that the possession was intermittent); Harris, supra note 68 (decided on the basis that 
constructive possession did not apply to a trespasser). Masidon cites all three cases in support. 
154 See again Wood v. LeBlanc, supra note 68, and Harris, supra note 68 (constructive possession not available to a 
trespasser).  
155 That the law was clear before the introduction of the doctrine is witnessed by the fact that governing authorities 
still include cases from the late nineteenth century: Sherren, supra note 4; Wood v. LeBlanc, supra note 68; 
Hamilton, supra note 79. 
156 See, for example, R v. Salituro, [1991] 3 S.C.R. 654 at 666E-669A; Watkins v. Olafson, [1989] 2 S.C.R. 750 at 
760-761; Friedmann Equity Developments Inc v. Final Note Ltd., [2000] 1 S.C.R. 842, 2000 SCC 34 at para. 42; see 
also Lottman et al. v. Stanford et al., [1980] 1 S.C.R. 1065 at 1070-75. 
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92. That the doctrine is geared towards benefiting a particular class of landowner is evident 

from Masidon, where the Ontario Court of Appeal noted: “the more limited the use made of land 

by its owner, the greater is the apparent protection from claims for possessory title”. The Court 

also approved the observation that the test may mean that “possessory title virtually cannot be 

obtained against ‘development land’ which is in the holding stage”.157  A test that tends to 

undermine the statutory policy of limitations legislation – that all claims for the recovery of 

possession must come to an end against all classes of land and possessor twenty years (in British 

Columbia) after the cause of action arose – should not be adopted.  The inconsistent use test 

cannot be reconciled with the reality that the paper owner’s loss of title arises from a failure to 

take steps to recover possession within the statutorily prescribed time.   

93. It is not evident why an action for recovery of land should be shielded from the 

limitations regime, or why development lands should receive protection over lands such as 

conservation or farming land.158 

94. The doctrine is open to anomalous use by a paper owner, as the Ontario Court of Appeal 

has noted.159 Commentators have also addressed this topic: 

… all a registered owner need do to forever insulate his land from the risk of adverse 
possession would be to manifestly "not care what is happening on the land". Such a 
subjective intent on the part of the registered owner, if sufficiently provable, would 
then mean that almost no other use of the property would ever be necessarily 
inconsistent with what an owner who had no specific use for the property in mind 
might have wanted. ....160 

                                            
157 Masidon, supra note 135, at paras. 30-31; Elliott, supra note 142, at para. 28. 
158 The Court in Masidon observes that acts of trespass may vary by impact depending on the nature of the land.  
This observation does not appear to support the further observation that “the interests of justice are not served by 
encouraging litigation to restrain harmless activities merely to preserve legal rights” given the low likelihood that 
“harmless activities” will meet the standard for factual possession. See Masidon, supra note 135, at para. 30, citing 
Wallis's Cayton Bay Holiday Camp Ltd. v. Shell-Mex and BP Ltd., [1975] Q.B. 94, [1974] 3 All E.R. 575 (C.A.), per 
Ormrod L.J. at 590 All E.R. (116-17 Q.B.). 
159 Teis, supra note 82, at para. 24: “A paper title holder could always claim an intention to develop or sell the land, 
or could maintain that a person in possession cannot hold adversely to someone who does not care what is 
happening on the land”. 
160 Lem, J. Annotation to Murray Township Farms Ltd. v. Quinte West (City), 50 R.P.R. (4th) 266, 2006 
CarswellOnt 7349 (S.C.J.). 
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95. Disinterest should not stop the limitation period from running.161 In addition, the owner’s 

intended use for land can change. Cullity J. addressed the potential implications in Bradford 

Investments, stating: 

[100] … [The doctrine] means not only that the time that a true owner's right of 
re-entry will accrue will depend on the result of an enquiry into the purpose for 
which the property was held at different times within the statutory period, but also on 
the state of a claimant's knowledge. If the policy behind the statute is to provide 
certainty of land titles by protecting the settled expectations of those who have 
enjoyed undisturbed possession of land for what is considered to be a reasonable 
period, and to avoid litigation over titles that will require an inquiry into events — let 
alone subjective states of mind — in the distant past, the development could be 
considered regressive.162 

96. It makes little sense from a policy perspective that a paper owner is most protected from 

potential claims of adverse possession at the moment he or she stops caring about the use to 

which the land is put. The objective underlying the doctrine of adverse possession, the quieting 

of titles, suggests that it is in precisely such circumstances that adverse possession has utility:163  

…[T]he rule protects the settled expectations of an adverse possessor who has acted 
on the assumption that her occupation will not be disturbed. The crux of this 
argument is that "[l]ong dormant claims have often more of cruelty than of justice in 
them".164 

97. Finally, the doctrine puts the burden on an adverse possessor to prove a matter that is 

typically not within his knowledge – the subjective intention of a party to whom he is opposed in 

interest. Fairness principles also suggest that the inconsistent use test does not meet the mark.165 

(iii) Absence of a basis for the doctrine  

98. A doctrine based on the relevance of the owner’s intended use does not have a clear 

antecedent in Canadian appellate authority.166  Its elements cannot be squared with this Court’s 

                                            
161 Cf. Appellant’s Factum, at para. 89. 
162 Bradford, supra note 139, at para. 100. 
163 See, for example, Murray Township, supra note 145 (intention to leave the land to be eventually sold in a tax 
sale). 
164 Ziff, supra note 77, at 143. 
165 See, for example, Sipsas, supra note 145 (claim failed on grounds including no proof of paper owner’s intended 
use). 
166 Fletcher, supra note 86, cites Kirby at para. 8 as authority that possession must be considered “relative to the 
nature of the land and in particular the use and enjoyment of it intended to be made by the owner”. Kirby, supra note 
65, holds however, that possession must be considered with reference to the circumstances including “the course of 
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jurisprudence,167 in which statements of the doctrine are notably absent. In Dominion Atlantic,168 

this Court referred to Bramwell L.J.’s dictum in Leigh v. Jack,169 but in relation to the quality of 

possession and whether the paper owner was excluded in fact (it was not). The central issue in 

Ocean Harvesters Ltd. v. Quinlan Brothers Ltd.170 was whether there was a tenancy. 

99. The doctrine additionally cannot be squared with the applicable limitations legislation. It 

is based on the concept of “adversity”, which was repealed in 1833.171 It entails a return to the 

pre-1833 concept to require the claimant to show, as a matter of law, an intention to dispossess 

the paper owner.172 The Ontario Court of Appeal has since confirmed that “adversity” simply 

means “being in possession without the authorization of the paper titleholder”.173  The 

inconsistent use doctrine undermines the statutory provision of a single standard of factual 

dispossession or discontinuance for all claims to recover land.174 In addition and simply, there is 

nothing within the provincial limitations legislation that differentiates or justifies differentiation 

between a ‘knowing trespasser’ and other classes of trespasser.175 

100. The inconsistent use test derives principally from the dictum of Bramwell L.J. in 

Leigh.176 That dictum has since been rejected by the House of Lords in Pye v. Graham as 

“heretical and wrong”.177 In this decision, which the Court of Appeal found persuasive because it 

                                                                                                                                             
conduct which the proprietor might reasonably be expected to follow with a due regard to his own interests”.  
167 See again Hamilton, supra note 79 (“intention to hold for one’s own benefit”) and Tsilhqot’in Nation, supra note 
84 (“intention to occupy or hold land for the purposes of the occupant”) and Sherren, supra note 4, at 585 and Wood 
v. LeBlanc, supra note 68 (“exclusive, continuous, open or visible and notorious” possession). 
168 Dominion Atlantic, supra note 83, at 110. 
169 Leigh v. Jack (1879), 5 Ex. D. 264 (C.A.). 
170 Ocean Harvesters, supra note 70.  
171 Ocean Harvesters,supra note 70, at 686. See also Beaudoin, supra note 70, at paras. 24-29; Pye, supra note 65, at 
para. 145; Dockray, supra note 69, at 260; and see again the authorities noted at footnote 70 above on the effect of 
the 1833 Statute. 
172 Lutz, supra note 65, at para. 19. 
173 Teis, supra note 82, at para. 29; see also Beaudoin, supra note 70, endorsed by Teis at paras. 16, 29. The City 
advances a meaning for “adverse” which was accepted by the Ontario Court of Appeal between Masidon and Teis 
only. See Appellant’s Factum at para. 80.  
174 See for example, s.5(1) of the Ontario Limitation Statute, supra note 96. Section 5 of that statute goes on to 
specify the mandatory start date for specific factual scenarios (tenancy at will, etc) as different subsections. See also 
s. 17 of the Statute of Limitations, R.S.B.C. 1960, c. 370, s. 17 which sets factual dispossession or discontinuance as 
the start date, and lists the start date for specific factual scenarios as part of the same provision. 
175 As Bucknall observes, at 379 (supra note 64), provision for knowledge in one respect under the ‘state of nature’ 
provisions at s.5(4) of the Ontario Limitation Statute, supra note 96, suggests that knowledge should not be a factor 
in respect of other circumstances giving rise to adverse possession. 
176 Leigh, supra note 169, at 273, cited in Keefer, supra note 135, at para. 40; Fletcher, supra note 86, at para. 8 and 
Masidon, supra note 135, at para. 23. 
177 Pye, supra note 65, at para. 45.  
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canvassed and gave effect to the 1833 statutory amendments, the House of Lords found that the 

paper owner’s intention at the most was only relevant as some evidence of the adverse 

possessor’s intention in some cases.178 

101. The Court of Appeal was correct in law to not apply the doctrine of inconsistent use in 

the case at bar.179 

(iv) The possession of the Disputed Area satisfies the inconsistent use test in any 

case 

102. Even if the inconsistent use test were to apply in British Columbia, it was no impediment 

to the Mowatts’ adverse possession claim in any event. The use of the land as a residence 

excluded any use that could be attributed to the Land Company, and provides the basis to infer 

an intention to use the land to the exclusion of the Land Company and its use.180 

103. In Keefer, adverse possession was established for the area occupied by the garage.181 This 

result is not affected by Fletcher or Masidon, neither of which involved “possession by 

house”.182 The facts more closely resemble those in Bradford Investments and McClatchie, 

where the court found adverse possession from the use of the disputed land as part of the adverse 

possessor’s yard and garden.183 

                                            
178 Pye, supra note 65, at para. 45 (“The highest it can be put is that, if the squatter is aware of a special purpose for 
which the paper owner uses or intends to use the land and the use made by the squatter does not conflict with that 
use, that may provide some support for a finding as a question of fact that the squatter had no intention to possess 
the land in the ordinary sense but only an intention to occupy it until needed by the paper owner. For myself I think 
there will be few occasions in which such inference could be properly drawn in cases where the true owner has been 
physically excluded from the land. But it remains a possible, if improbable, inference in some cases”). 
179 BCCA RFJ at paras. 53-69. 
180 See Fletcher, supra note 86, at para. 8 and Masidon, supra note 135, at para. 36: intention can be inferred from 
manner of possession; and Trowbridge, supra note 92, at para. 20. 
181 Keefer, supra note 135, at para. 45. See in addition, Katz, supra note 70, at 69 (effect of an adverse possessor 
erecting a structure); Skidmore v. Parkin, 5 R.P.R. (4th) 53, 2002 CarswellOnt 2865 (S.C.J.) at para. 33 (effect if 
adverse possessor had built a house); and Wallis’s Cayton Bay, supra note 158, at 116-117 per Ormrod L.J. (effect if 
the adverse possessor had built a house). 
182 Fletcher, supra note 86, involved use of the disputed land for garden purposes. The paper owner commenced 
proceedings as soon as the adverse possessors installed a structure on the land (a cement pad for a swimming pool 
filter). Masidon, supra note 135, involved the asserted possession of 49 acres. The structures were two runways 
which were used seasonally; and a “small building” which was erected as a hangar.  
183 Bradford, supra note 139, see in particular at para. 99 (would give “new meaning” to one of the most 
fundamental concepts of property law to hold that the paper owner had been in possession, despite 30 years of 
uninterrupted factual possession of the land by the claimants, based solely on the paper owner’s intention); and 
McClatchie v. Rideau Lakes (Township), 2014 ONSC 811 (“McClatchie ONSC”), rev’d on other grounds 2015 
ONCA 233 (“McClatchie ONCA”). 
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104. The City asserts that it was the Land Company’s intention to dedicate the Disputed Area 

as a road allowance.184 This asserted intention did not emerge until September 1920 or so, by 

which time the land had been under adverse possession for at least 11 years.  Accepting the 

City’s characterization of the Land Company’s intention, it was not sufficient to interrupt the 

adverse possession that was already underway.185 The intention concerned a future use.186 The 

relevant use is the use to which the owner intended to put the land during the running of the 

limitation period. Putting the City’s case at its highest, the Land Company intended to divest 

itself of title, and vest the Disputed Area in the Crown for use of the land as a road.187 The Land 

Company therefore intended to sever its connection to the Disputed Area, with the result that it 

had no further present intended use and no future intended use of the land as paper owner. The 

attempted dedication did not end the adverse possession as a matter of fact: in July 1921 Mr. 

Goucher was enumerated as the owner of the Disputed Area in the census of that year.188  It 

defies logic to assert that the attempted dedication ended the adverse possession as a matter of 

law.  

105. The Land Company’s attempted dedication was in any event ineffective .189  The Land 

Company had no intention for the land, as owner. 

106. Even assuming that the attempted dedication speaks to the Land Company’s use during 

the limitation period, the presence of a house on the land was plainly inconsistent with use of the 

land as a road.190 

107. The City’s suggestion that the Land Company intended at the time to confer a benefit on 

the City additionally is incorrect: the Disputed Area was not part of the City of Nelson until 

                                            
184 Appellant’s Factum, paras. 66, 68, 102. 
185 Masidon, supra note 135, at paras. 28-31; and Elliott, supra note 142, at paras. 26-27.  
186 Appellant’s Factum, para. 68 (land was dedicated for “a future public use”). 
187 Land Registry Act Amendment Act, 1919, S.B.C. 1919, c. 40, s. 3, amending s. 99(a) of the Land Registry Act, 
1911, S.B.C.1911, c.127 . 
188 AR vol. V , p. 42 (1921 census entry for Goucher family). 
189  BCSC RFJ #1, para. 30 and  Land Registry Act Amendment Act, 1919, S.B.C. 1919, c. 40, s.3 adding s.99B to 
Land Registry Act, 1911, S.B.C. 1911 c.127 (provision for red ink). See also Mowatt #1, ex. 134 (not signed by 
registrar, possible red ink erasures); and Land Registry Act, S.B.C. 1911, c. 127, s. 3 (LTO in Nelson). 
190 See, for example, McClatchie ONSC, supra note 183. 
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1921, a year after the failed road dedication;191 and an effective dedication would not have 

vested title in the municipal corporation in any event.192   

108. Finally, the City wrongly refers to Mr. Thorpe as an “intentional trespasser”,193 a finding 

not made in the courts below. While little is known of the circumstances under which the 

Coopers went into possession, Mr. Goucher was reported as the owner of the Disputed Area in 

the July 1921 census.194 He insured the house and its contents.195 Mr. Thorpe rented the Disputed 

Area from Mr. Goucher in October 1922.196 Mr. Thorpe’s son-in-law applied for a municipal 

plumbing permit when Mr. Thorpe built a new house on the Disputed Area in 1932. In that 

application, Mr. Marquis referred to the Disputed Area using a parcel-based description: “Parcel 

Y, Parcel 1, Sub. Div. D.L. 58a K.L. Ref Plan 8928.197 After Fairview was incorporated into 

Nelson, the City levied municipal property taxes on the Thorpes for the Disputed Area, which 

Mr. Thorpe paid. The tax demands did not identify the Disputed Area as a “road allowance”.198 

All of the above acts are consistent with a belief that the Gouchers and then the Thorpes and 

Marquises were entitled to live on the Disputed Area as owners. Mrs. Marquis continued to pay 

the taxes on the Disputed Area after her father’s death.199 No record of a dispute exists for the 

period of the Cooper, Goucher and Thorpe possession. This long and deeply-settled peaceful 

possession colours the whole proceeding, and points to the existence of a just claim.200    

                                            
191 BCSC RFJ #1 at para. 79. 
192 Land Registry Act Amendment Act, 1919, S.B.C. 1919, c. 4, amending s. 99(a) of Land Registry Act, S.B.C. 1911, 
c. 127. 
193 Appellant’s Factum at para. 105. 
194 The 1921 census had a column 6 to record whether the home was owned or rented by the householder Frank 
Goucher is recorded as the owner of the property in which his family is enumerated: Mowatt #2, ex. 13C [AR vol. V 
pp. 40-42; ex. 12 [RR vol. III, p. 11] (column 6 description).  
195 BCSC RFJ #1 at para. 85.   
196 BCSC RFJ #1 at paras. 47-49. 
197 Mowatt #4, ex. 38 [RR vol. IV pp. 71-74].   
198 No finding was rendered on this point at trial, however the City’s assessment roll refers to “2 houses” for the 
entry for the Thorpes, for dates between 1933 and 1961. It corresponds to the fact that, after 1932, the Registered 
Lot and the Disputed Area each contained a house. These entries are noted at footnote 221 below. Other entries in 
the tax records show other individuals being taxed as occupiers of a right of way. See, for example, Mowatt #1, ex. 
86, pp. 533 (1952) and 537 (1958) There is no such annotation beside the Thorpes’ entry.  
199 Mowatt #1, ex. 94 [AR vol. IV, pp. 574-75 (1962 tax assessment roll referring to 1114 Beatty Ave).  
200 See Teis, supra note 82, at para. 27: “The law should protect good faith reliance on boundary errors or at least the 
settled expectations of innocent adverse possessors who have acted on the assumption that their occupation will not 
be disturbed”; Hamilton, supra note 79, at 339-40 (attainment of substantive and legal justice by recognizing the 
undisturbed lengthy possession); and Ontario (Minister of Natural Resources) v. Holdcroft, 27 R.P.R. (4th) 257, 
[2004] O.J. No. 4754 (C.A.) at para 7.  
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109. There is also no basis for the City’s assertion that Mr. Thorpe acquired the Registered Lot 

with clear notice that the Disputed Area was intended to be a road allowance.201 There is no 

finding to that effect in the courts below. In addition, Mr. Annable sold the Registered Lot to Mr. 

Thorpe. Mr. Annable signed the deed, and Mr. Annable registered the sale with the Land Title 

Office as Mr. Thorpe’s agent.202 Mr. Marquis used a parcel description for the land in his 1932 

permit. The first known document emanating from the Thorpes or the Marquises to describe the 

Disputed Area as a “road allowance” is the 1959 conveyance from Mr. Thorpe to his children. 

An annotation to that deed suggests it was prepared for Mr. Thorpe.203 These facts suggest a 

mistake, not a knowing trespasser, scenario, and would not undermine a claim for adverse 

possession under the inconsistent use test in any event.204 

110. Finally, there is no basis for the City’s assertion205 that Mr. Thorpe dispossessed the 

public. The Disputed Area has never been used as a road. 

(f) Issue #3: continuity of possession established from 1909-1923  

111. The City is incorrect that the Court of Appeal deviated from the permissible scope of 

appellate intervention, and was not properly in a position to reconsider the evidence absent an 

express finding of palpable and overriding error.  

112. An appellate court may be in a position to independently make findings where the court 

below has failed to make a factual finding, or otherwise ignored or failed to consider material 

evidence.206 An appellate court may make findings of fact where the “trial judge either made the 

necessary finding or would have but for error of law”;207 and can “make a fresh assessment of 

the evidence on the record where they deem such an assessment to be in the interests of justice 

                                            
201 Appellant’s Factum, at para. 67. 
202 Mowatt #1, ex. 28 [AR vol. III p. 78]. 
203 Mowatt #1, ex. 93, Deed (annotated on the backing page: “C.W. Appleyard & Co Ltd, Nelson BC”), AR vol. IV 
pp. 129-32. 
204 See McClatchie ONSC, supra note 183, at paras. 66-68.  
205 Appellant’s Factum at para. 94. 
206 Madsen Estate v. Saylor, [2007] 1 S.C.R. 838, 2007 SCC 18 at para. 24; Johnson v. BFI Canada Inc., 2010 
MBCA 101 at para. 3; Matchim v. BGI Atlantic Inc., 2010 NLCA 9 at paras. 94-109. 
207 Snell v. Farrell, [1990] 2 S.C.R.  311 at 335-36. 
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and feasible on a practical level”, such as when the evidence is documentary and not 

testimonial.208 

113. When a question of mixed fact and law is at issue, an appeal court may reconsider the 

evidence where an “extricable error of law” has been made, or where the trier of fact has 

“forgotten, ignored or misconceived the evidence in a way that affected his conclusion”: 

  ...When a question of mixed fact and law is at issue, the findings of a trial judge 
should be deferred to unless it is possible to extricate a legal error (Housen, at para. 
37).  Within this narrow scope of review, an appellate court may “reconsider the 
evidence” proffered at trial when there is a “reasoned belief that the trial judge must 
have forgotten, ignored or misconceived the evidence in a way that affected his [or 
her] conclusion” and thereby erred in law (Van de Perre, at para. 15).209 

114. In the case at bar, the central question was one of continuity of “possession”. Such an 

inquiry calls for an assessment of whether the facts of the case satisfied the legal standard for 

adverse possession, a question of mixed fact and law.210 In this connection, the Court of Appeal 

held that the chambers judge erred by equating an absence of proven occupation with a lack of 

continuity of possession: an extricable error of law in the “approach to the legal issue before the 

court, and the fact finding function”.211 The chambers judge thus failed to ask the crucial 

question of whether it was likely the house had been abandoned in light of the proof of 

occupation before and after the gap in proven occupation. He failed to consider the conspicuous 

absence of any evidence of desertion or abandonment of that house by its occupants during the 

period following proven occupation by the Coopers and prior to proven occupation by the 

Gouchers.212 

115. Put in the nomenclature of modern standard of proof jurisprudence, the Court of Appeal 

held the chambers judge to have erred in failing to be mindful of and consider the context and 

“inherent probabilities and improbabilities”213 arising from the significant period of proven 

                                            
208 Hollis v. Down Corning Corporation, [1995] 4 S.C.R. 634 at at para. 33; McGarry v. Co-Operators Life 
Assurance, 2011 BCCA 214 at paras. 80-81; Swiss Reinsurance Co. v. Camarin Ltd., 2015 BCCA 466 at paras. 66-
67, 70. 
209 Sharbern Holding Inc. v. Vancouver Airport Centre Ltd., [2011] 2 S.C.R. 175, 2011 SCC 23 at para.. 71 
(emphasis added). 
210 Canada (Director of Investigation and Research) v. Southam Inc., [1997] 1 S.C.R. 748 at para. 35. 
211 BCCA RFJ at paras. 85, 87 88, and 109. 
212 BCCA RFJ at paras. 90, 106-107. 
213 F. H. v. McDougall, [2008] 3 S.C.R. 41, 2008 SCC 53 at para. 40 (“context is all important and a judge should 
not be unmindful, where appropriate, of inherent probabilities or improbabilities”). 
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occupation that had been established, having regard to the nature of the property and the use to 

which the adverse occupants had put it (in constructing a house, renting it, taking in lodgers, 

insuring its contents, and raising their families). This is an error in principle falling within the 

parameters of F.H. v. McDougall.  

116. At the same time, the chambers judge failed to follow the approach signalled in prior 

adverse possession jurisprudence, which asks not simply what occupation has been affirmatively 

proven, but also what can be inferred from the evidence of the quality of that proven 

occupation.214 Put simply, the law of adverse possession does not equate lack of proven 

occupation for a period of time with discontinuity of possession, and the Court of Appeal rightly 

intervened on the ground the chambers judge did just that.  

117. The Court of Appeal also found that the chambers judge failed to consider material 

evidence, which caused him to exaggerate the length of the gap in proven occupation. For 

example, the chambers judge “failed to consider in the round whether” the George R. Cooper 

family continued to live on the Disputed Area after January 1916, having regard to the evidence 

that George R.’s son, George S., was born at the Disputed Area in October 1916.215 In addition, 

the chambers judge had not fully considered the import of Gilbert Goucher’s schooling records, 

and the voting lists related to the Goucher family.216 This evidence, some of which was 

unaddressed and some of which was not fully addressed by the chambers judge, narrowed the 

gap of proven occupation to only one year (from 1917 to 1918), as opposed to the four-year gap 

identified by the chambers judge. 

118. In this case, appellate reconsideration of the evidence was justified. The chambers judge 

applied an incorrect test for adverse possession, conflating it with occupation. In addition, the 

chambers judge materially misapprehended key pieces of evidence, exaggerating the gap in 

proven occupation and thus short-circuiting a proper analysis of whether adverse possession truly 

had been continuous for the relevant period of time (1909 to 1923). 

                                            
214 Tweedie, supra note 65, at 220; Attorney-General of Canada v. Higbie, [1945] S.C.R. 385 at 398 per Rinfret C.J; 
and Nickerson v. Attorney General, 32 R.P.R. (3d) 141, [2000] N.S.J. No. 176 (S.C.) at paras 18, 41. See also 
Attorney General for British Columbia v. Canadian Pacific Railway Company, [1906] A.C. 204 (P.C.). 
215 BCCA RFJ at paras. 93-97. 
216 BCCA RFJ at paras. 101-03. 
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119. The City criticizes several findings of the Court of Appeal in its factum.217 None of these 

criticisms is of any merit. Far from being clearly erroneous,218 the Court of Appeal’s findings of 

fact are entirely supported by the evidence. 

120. Kelleher J. dismissed the Mowatts’ petition on the narrow basis of a four-year gap in 

proven occupancy, and did not make any other specific findings as to when adverse possession 

commenced by the Cooper family. However, in his reasons he did find that G.W. Cooper’s name 

first appeared in the British Columbia Voters’ Lists for 1909 as living in Fairview.219 The only 

known residence in Fairview associated with the Cooper family was on the Disputed Area, in the 

house the chambers judge found was located on the Disputed Area. The Court of Appeal rightly 

made an express finding as to the adverse possession commencement date of 1909.220 

121. The tax records support the Court of Appeal’s finding that the Disputed Area had been 

taxed for many years. Kelleher J. did not make any findings in regard to those tax records. 

However, tax assessment rolls for Herbert Thorpe and then Gwen Marquis expressly reference 

two houses,221 a reference to both the house on the Registered Lot as well as the house 

constructed on the Disputed Area in 1932. In addition, tax demands for Herbert Thorpe between 

1946 to 1953222 expressly include the Disputed Area in the description of the area taxed, 

referring to “1114 Beatty” (the Disputed Area).  

122. Further, it is inaccurate for the City to suggest that the Province considered the Disputed 

Area to be a road allowance. In fact, the Province determined it was not truly a road allowance 

by February 1986. Later that year, the City became aware of the Province’s position,223 yet 

declined to bring an LTIA petition to resolve the legitimacy of its own position.224  The Province 

and the City continued to take the position with the elderly Mrs. Marquis that it was road 

                                            
217 Appellant’s Factum at para. 126. 
218 St.-Jean v. Mercier, [2002] 1 S.C.R. 491, 2002 SCC 15 at para. 37 and 46 (standard of review applicable in this 
Court to the factual findings of a provincial court of appeal). 
219 BCSC RFJ #1 at para. 67, 
220 BCCA RFJ at para. 34. 
221 Mowatt #1, ex. 86 pp. 522-523 (1933), p. 533 (1952 – referring to 1114 Beatty), p. 535 (1957), p. 537 (1958); ex. 
94, p. 571 (1960 – also referring to 1114 Beatty) p. 573 (1961 – also referring to 1114 Beatty); AR vol. IV. 
222 Mowatt #1 ex. 87; RR Vol. I pp. 9-22. It was only in 1962 or 1963 that the City first indicated on tax assessment 
rolls that Mrs. Marquis was the occupier of a road allowance; Mowatt #1 para. 84, ex. 94, AR vol. IV, pp. 575, 577.  
223 Mowatt #1, ex. 112 (Feb 11, 1986 Ministry of Lands memo); ex. 113 (May 9, 1986 letter from City to Ministry 
of Lands);  AR vol. IV p. 160, RR vol. II p. 50. 
224 Mowatt #1, ex. 115 (Aug 21, 1986 letter from City to Ministry of Lands); see also ex. 114, RR vol. II, pp. 52,54.. 
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allowance,225 and did not abandon that erroneous position until after these legal proceedings 

commenced and Mrs. Marquis had passed away. The Court of Appeal hit the mark squarely 

when it observed that “knowing of the squat, and despite years of municipal taxation, the Crown 

only asserted its title until after living memory slipped away”.226 

123. The Court of Appeal found that Kelleher J. failed to take into account the “clearly 

relevant evidence” of Lynn McFetridge,227 which was that George S. Cooper, son of George R. 

Cooper, was born in the precise vicinity of the Disputed Area. His date of birth was October 

15,1916. That her evidence was hearsay was of no impediment to its consideration: the LTIA 

expressly authorizes the court to use such reliable hearsay evidence in a proper case to assist in 

achieving the purpose of the statute – to settle claims of adverse possession.228 While the 

chambers judge referred in passing to the McFetridge affidavit,229 he failed to apprehend that it 

was evidence that the George R. Cooper family was still living on the Disputed Area in October 

1916 and gave it no significance. Notably, the younger George Cooper is listed in the 1911 

census as living in the same house with George W. Cooper and family,230 and there is no reason 

to think he would not have stayed on in this residence when the rest of his family moved to 

Australia.  

124. The Court of Appeal was right to find on the basis of the McFetridge (and other) 

evidence that the George R. Cooper family stayed at the Disputed Area after his father moved to 

Australia in January 1916, until he moved to Trail for work in February 1917, and that the 

chambers judge materially misapprehended the evidence on this point, as well as that relating to 

Carrie Cooper, and overstated the gap in proven occupation.231  

                                            
225 Mowatt #1, ex. 116 (Sept 23, 1986 letter from Ministry to Mrs. Marquis); AR vol. IV, pp.162-63. 
226 BCCA RFJ at para. 89. 
227 BCCA RFJ at paras. 94-96; RR vol. III, pp. 111-114. 
228 Section 8(c) of the LTIA, supra note 1, provides: “The court in investigating the title may receive and act on one 
or more of the following: ... (c) other evidence, whether it is or is not receivable or sufficient in point of strict law ... 
as long as it satisfies the court of the truth of the facts intended to be made out by it.” Section 8(c) of the LTIA’s 
companion provision in Newfoundland and Labrador’s Quieting of Titles Act was referred to by Marshall J.A. as a 
power of allowing the court to “utilize reliable hearsay evidence” to serve the purpose of such legislation and to 
promote stability in the regime of possessory titles: Bonavista-Trinity-Placentia Integrated School Board v. United 
Church of Little Catalina, [1994] N.J. No. 284 (C.A.) at paras. 42, 63; see also Gosse v. Murphy, 2007 NLTD 161 
paras. 8-11 (following Marshall J.A.’s dicta), aff’d 2008 NLCA 26. 
229 BCSC RFJ #2 at para. 38. 
230 Mowatt #1, ex. 47L, pp. 267-68; AR vol. IV, pp. 267-28. 
231 BCCA RFJ at paras. 92-95, 97, 98, 103. 
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125. The Court of Appeal was also correct to find that Gilbert Goucher’s attendance at 

Fairview school in 1919 was relevant circumstantial evidence from which it should be inferred 

that the Gouchers lived in Fairview at the time. The only residence in Fairview associated with 

the Gouchers was the Disputed Area, in the house that burned down in 1923. The chambers 

judge did not refer to this relevant evidence in his analysis of continuity of possession. 

126. The chambers judge did not, as suggested by the City,232 make an affirmative finding that 

the George W. Cooper family had abandoned the Disputed Area given the existence of other 

vacant properties in Nelson, or at all. The chambers judge did not engage in a discussion of other 

properties in the Nelson area, other than to note that adverse possession was “widespread and 

tolerated”.233  

127. Fundamentally – this is the Court of Appeal’s central point – the chambers judge failed to 

ask the critical question, having regard to the absence of any evidence of abandonment of the 

subject land, of what had likely happened to the house on the Disputed Area during the period of 

the gap in proven occupation. The chambers judge’s failure to ask that question constituted an 

error of law under the rubric of F. H. v. McDougall, and is at odds with adverse possession 

jurisprudence. The Court of Appeal’s judgment is that, had he done so, the inescapable 

conclusion is that, having regard to the inherent probabilities and the nature of habitation on the 

Disputed Area, it is more likely than not that adverse possession continued throughout in this 

waterfront residence.  That conclusion is correct and should not be disturbed. 

 

 

 

                                            
232 Appellant’s Factum at para. 126(h). 
233 BCSC RFJ #1 at paras. 31-32. 
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PART IV: SUBMISSIONS ON COSTS 

128. The Mowatts commenced this LTIA proceeding to settle the long-standing uncertainty in 

the title to the Disputed Area. It is a statutory procedure the City was invited, but declined, to 

take in 1986 when it espoused the erroneous position that the land belonged to the City as road 

allowance.234 In the circumstances of this case, the chambers judge made no order as to costs 

when dismissing the Mowatts’ petition, and similarly no order as to costs should be made against 

them in this Court in the event this appeal is allowed. If the appeal is dismissed, the Mowatts 

seek their costs throughout. 

 

 

PART V: ORDER SOUGHT 

129. The Mowatts request that the appeal be dismissed with costs in all courts to the Mowatts. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 23rd day of September 2016. 
 
 

 
 

K. Michael Stephens 
Stephanie McHugh 
Ryan J.M. Androsoff 
 

 

 
Counsel for the Respondents 
 

 

  

 

                                            
234 Mowatt #1, exs. 114 and 115 [RR vol. II, pp. 52, 54]. 
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