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PART I — OVERVIEW OF INTERVENER'S ARGUMENTS 

1. On this appeal, the Court is asked to clarify the enforceability of transfers of estates or 

interests in land that have not been registered in accordance with the Land Title Act, R.S.B.C. 

1996, c. 250. Also in issue is the related question of who has standing to bring a petition 

seeking a judicial investigation of title under the Land Title Inquiry Act, R.S.B.C. 1996, c. 

251. 

2. The intervener, the Attorney General of British Columbia ("AGBC"), submits that while 

registration of a transfer is required to receive the full protection afforded by British 

Columbia's Torrens system of land title registration, registration is almost always voluntary. 

Further, a failure to register does not prevent the transfer of the estate or interest in land as 

between the parties, nor does it prevent a subsequent transfer of that estate or interest. 

3. The ability to acquire an interest or estate in land even where the transfer has not been 

registered under the Land Title Act applies equally to possessory titles. A possessory title can 

transfer without the transferor first raising the title to indefeasible fee. 

4. The Land Title Inquiry Act provides standing to anyone claiming to have an estate in fee 

simple; the decision of a former owner not to register title does not bar a petitioner from 

seeking a declaration of title. 

5. The AGBC participated as a party in the matter at both the British Columbia Supreme Court 

and Court of Appeal, but did not apply for leave to appeal to this Court. The AGBC 

intervenes in this appeal pursuant to the order of Brown, J. of 16 September 2016. The 

AGBC's interest is in the proper interpretation of the statutory provisions at issue on appeal. 

The AGBC makes no submission in respect of the parties' statements of fact. 

PART II — STATEMENT OF INTERVENER'S POSITION REGARDING THE 
QUESTIONS IN ISSUE 

6. This appeal raises the following questions: 

a. does the operation of the Land Title Act preclude the respondents from asserting title 

to the land at issue in this appeal; 
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b. is the doctrine of "inconsistent use" part of the law of adverse possession; and 

c. did the Court of Appeal err in substituting its view of whether there was continuous 

adverse possession for that of the chambers judge. 

7. The AGBC limits her submissions to the first question, and says the operation of the Land 

Title Act does not preclude the respondents from asserting title. If a transfer of land occurred 

between the respondents and the previous occupant of the land, the statutory scheme 

confirms the enforceability of that transfer as between the parties. The scheme also provides 

the respondents with standing to bring a petition under the Land Title Inquiry Act seeking 

judicial investigation of title. 

8. The AGBC takes no position on the second and third questions in issue. 

PART III — STATEMENT OF ARGUMENT 

I. 	British Columbia's Land Registration System 

9. British Columbia has had a system for recording the ownership of, and interests in, private 

land since before confederation with Canada. The Colony of Vancouver Island was an early 

adopter of the Torrens principle, derived from the Report of the Imperial Real Property 

Commissioners of 1857.1  

10. By the latter decades of the 19th  century, the registration system for all British Columbia was 

based on the general principle of title by registration, which started with an absolute fee and 

could, at the owner's request, ripen into an indefeasible fee simple. The first step involved 

presentation of title deeds to a registrar. If satisfied the applicant had established a prima 

facie title, the registrar recorded the ownership interest in a book and issued a "certificate of 

absolute title".2  

11. Holding land in absolute fee was only prima facie, and not conclusive, evidence of title.3  

After seven years of registration, an owner of a certificate of absolute title could make an 

Re Shotbolt, [1888] B.C.J. No. 4 (S.C.), Appellant's Book of Authorities ("ABA"), Tab 36, paras. 27 and 44. 
2  Land Registry Ordinance, Consolidated S.B.C. 1877, c. 102, sections 19 and 36, Intervener's Book of Authorities 
("IBA"), Tab 8; Re Shotbolt, ABA Tab 36, paras. 14-17. 
3 

Land Registry Ordinance, Consolidated S.B.C. 1877, c. 102, section 36, Respondents' Book of Authorities 
("RBA"), Tab 113; Re Shotbolt, ABA Tab 36, para 21. 
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application for a certificate of indefeasible title. The indefeasible title was conclusive 

evidence that the registered owner had an indefeasible fee simple interest against the world, 

except for the Crown and subject to any express limitations in the certificate.4  

12. In 1899, British Columbia adopted the Torrens Registry Acts, which further enshrined the 

principle of indefeasibility. However, for many years after the introduction of this statute, an 

applicant for registration could choose between a certificate of indefeasible title (holding land 

in indefeasible fee simple) or an absolute certificate of title (holding land in absolute fee).6  

13. Although the current Land Title Act does not provide for initial registration of land in 

absolute fee, and the vast majority of land is held in indefeasible fee simple, there is a small 

but not insignificant minority of land that continues to be held in absolute fee within British 

Columbia's system of land registration. 

II. 	The Interpretation of the Land Title Act 

14. In its factum, the City of Nelson proposes an interpretation of the Land Title Act that bars the 

transfer of an estate in land unless made "in accordance with the certification and registration 

system" set out in the Land Title Act.7  This interpretation, which is based largely on the 

wording of section 20(1), ignores the opening phrase of that section and thus overstates the 

extent to which the common law has been supplanted as it relates to private contractual 

dealings with land, at least as between the parties to those transactions. 

15. This proposed interpretation of the statutory scheme also requires reading in unsupportable 

limitations to section 171 of the Land Title Act and the provisions of the Land Title Inquiry 

Act. Further, it is wholly inconsistent with previous decisions of this Court. 

16. The reasons for judgment by the British Columbia Court of Appeal do not address the 

interpretation now proposed before this Court by the City of Nelson. However, the reasons 

did comment on the application of section 20(1) to land held in absolute fee. At paragraph 

50, the Court of Appeal held, "s. 20 has no application to property still held in absolute fee". 

4  Land Registry Ordinance, 1877, Consolidated S.B.C., c. 102, section 47, IBA Tab 8; Re Shotbolt, ABA Tab 36, 

paras. 19 - 20. 
5  1899 (B.C.), c. 62, IBA Tab 9. 
6  Victor di Castri, Registration of Title to Land, (looseleaf) Vol 1, page 1-20, IBA Tab 11. 
7  Appellant's factum, paras. 37 and 46. 
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17. The key relevant provisions of the Land Title Act Bare: 

20 (1) Except as against the person making it, an instrument purporting to transfer, 
charge, deal with or affect land or an estate or interest in land does not operate to 
pass an estate or interest, either at law or in equity, in the land unless the instrument 
is registered in compliance with this Act. 

(2) An instrument referred to in subsection (1) confers on every person benefited by it 
and on every person claiming through or under the person benefited, whether by 
descent, purchase or otherwise, the right 

(a) to apply to have the instrument registered, and 

(b) in proceedings incidental or auxiliary to registration, to use the names of 
all parties to the instrument, whether or not a party has since died or become 
legally incapacitated. 

(3) Subsection (1) does not apply to a lease or agreement for lease for a term not 
exceeding 3 years if there is actual occupation under the lease or agreement. 

171 An application founded in whole or in part on adverse possession must not be 
accepted by the registrar unless permitted by this Act and supported by a declaration 
of title under the Land Title Inquiry Act . 

18. The key relevant provisions of the Land Title Inquiry Act9  are: 

1 On petition to the Supreme Court, a person claiming to be the owner of an estate in fee 
simple in land or a trustee for the sale of the fee simple is entitled, whether the person 
has the legal estate or not, and whether the person's title is subject or not to any 
charges or encumbrances to have the title judicially investigated and its validity 
declared by the court. 

30 This Act must be construed and carried out to facilitate, as much as possible, the 
obtaining of perfect titles by the owners of estates in land, through the simplest 
machinery, at the smallest expense and in the shortest time, consistent with reasonable 
prudence in reference to the rights or claims of other persons. 

19. The AGBC submits that the proper interpretation of these provisions is different from that 

held by the Court of Appeal or proposed by either of the parties. When the modern principle 

of statutory interpretation is appliedl°, the construction of these provisions has six principal 

components: 

a. With limited exceptions, registration of transfer of land in the British Columbia land 
title system is voluntary, and not compulsory; 

8  Land Title Act, R.S.B.C. 1996, c. 250, ABA Tab 51 and IBA Tab 5 
9  Land Title Inquiry Act, R.S.B.C. 1996, c. 250, IBA Tab 6 
10  Bell Express Vu Limited Partnership v. Rex, 2002 SCC 42, [2002] 2 S.C.R. 559, RBA Tab 3, at para. 26. 
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b. An interest in land transfers at the time of execution of the instrument of transfer, not 
at the time of registration; it is possible for an estate to pass even where the transfer 
is not registered; 

c. Use of a prescribed form is not required to transfer a fee simple interest in land; the 
required form is only necessary to register that transfer; 

d. Section 20(1) of the Land Title Act applies to all land registered under that Act, 
including land held in both absolute fee and indefeasible fee; 

e. It is possible to transfer a "possessory title" of land, by purchase for example, 
without the grantor first raising title to indefeasible fee through Part 11 of the Land 
Title Act; and, 

f. Anyone claiming to have an estate in fee simple in land, including one based on 
possessory title obtained from a third party, has standing to bring a petition for 
judicial investigation into that title and seek a declaration by the court of its validity 
under section 1 of the Land Title Inquiry Act. 

A. Registration of a Transfer is Generally Voluntary 

20. Registration of the transfer of an interest or estate in land is not generally compulsory. 

Although it is required in order to receive the benefit of the protections offered by the Land 

Title Act, and the participation rate is extremely high, registration remains optional. Except 

in limited circumstances, the holder of an interest or estate in land has a choice. 

21 The potential perils of non-registration are set out in section 20(1) of the Land Title Act, 

which limits the enforceability of the transfer, except as between the parties directly 

involved. Section 20(1) provides a complete answer to the proposition that the Land Title 

Act makes registration compulsory. If timely registration were compulsory, there would be 

no need for section 20(1). Similarly there would be no need for section 20(2), which 

specifically allows a person who has acquired an instrument of transfer from a person 

benefited by it, including by way of purchase, to apply to have the instrument registered. 

Section 20(2) addresses circumstances where a series of transfers may occur prior to 

registration. 

22. The voluntary nature of registration under the Land Title Act is confirmed by provisions in 

other British Columbia statutes which mandate registration in specified circumstances. One 
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such circumstance is found in section 54(1) of the Land Act, R.S.B.C. 1996, c. 245", which 

mandates the registration of Crown grants issued after April 5, 1968. Another is found in 

section 6(1) of the Property Law Act, R.S.B.C. 1996, c. 37712, which requires registration 

where the vendor remains on title and is financing the purchase. 

23. Other than these limited circumstances, registration is optional: an owner of an interest or 

estate in land who chooses not to register cannot avail him or herself of the benefits or 

protections of registration, but still retains his or her interest in the land. 

B. An Interest in Land Transfers at the time of Execution, not Registration 

24. Jurisprudence of this Court confirms that a transfer of an interest or estate in land occurs at 

the time of execution, not at the time of registration. 

25. In Davidson v. Davidson, [1946] S.C.R. 11513, a landowner executed a transfer of land, but 

that transfer was not registered. Several years later, the landowner's wife attempted to 

register two judgments against the land. This Court considered sections 34 and 36 of the 

Land Registry Act, R.S.B.C. 1936, c. 14014: 

34 Except as against the person making the same, no instrument... purporting to 
transfer, charge, deal with, or affect land or any estate or interest therein, shall 
become operative to pass any estate or interest, either at law or in equity, in the land 
... until the instrument is registered in compliance with the provisions of this Act; but 
every such instrument shall confer on each person benefited thereby, and on every 
person claiming through or under him... the right to apply to have the instrument 
registered... 

36 Every instrument purporting to transfer, charge, deal with, or affect land, or any 
estate or interest therein, shall pass the estate or interest either at law or in equity 
created or covered by the instrument at the time of its registration, irrespective of the 
date of execution thereof. 

26. These provisions are the equivalent to current sections 20 and 22 of the Land Title Act' s  

This Court held the opening words of Section 34 ("except as against the person making the 

same") meant that the transfer of land was effective as between the parties at the time of 

execution, even though the transfer was not registered. As a result, the original landowner 

IBA Tab 3. 
12  IBA Tab 9. 
13  RBA Tab 18. 
14  Land Registry Act, R.S.B.C. 1936, c. 140, IBA Tab 7. 
15  ABA Tab 52. 



7 

had no interest left in the land to which the judgment could attach. At page 119, the Court 

found: 

These words, "except as against the person making the same", expressly make operative 
an unregistered instrument against the party making the same. Therefore, the transfer 
executed by the respondent was operative to transfer to the Minto Trading and 
Development Company Limited whatever estate, either at law or in equity, he was in 
possession of 

27. Davidson was preceded by this Court's decision in M.D. Donald Ltd. v. Brown, [1933] 

S.C.R. 411 at 41516, a case involving a subsequent sale of land prior to registration of the first 

transfer. The Court interpreted section 34 in the same manner: 

....Now, it is to be observed that the section, while it declares that an unregistered deed 
conveys no interest in the land, limits its operation in this way: "except as against the 
person making the same". As between the parties, the instrument has its full operation 
according to its terms. As between the parties, the interest in the property which is the 
subject of the instrument, the interest of the grantor, is deemed to pass to the grantee. 

C. Use of a Prescribed Form is Not Required to Transfer Title to Land 

28. There is no requirement that a specific form be used in order to transfer a fee simple interest. 

While it is true that a prescribed form is generally required to register such a transfer (section 

181 of the Land Title Act, R.S.B.C. 1979, c. 219 — now section 185 under the current act'7), 

the prescribed form deals with the mechanics of registration and does not determine when the 

fee simple interest transfers as between the parties to the transaction. 

29. An interpretation of section 185 (formerly 181) that required the use of a specific form to 

transfer an interest between the parties is inconsistent with both the express words of section 

20(1) and the principle of statutory interpretation that the legislature should not be taken as 

changing the common law other than by measured and considered provisions.18  The 

legislature has not modified the time at which a transfer of land occurs between the parties by 

requiring the use of a specific form, if and when a grantee decides to register the transfer. 

16  IBA Tab 2. 
17  ABA Tabs 51 and 52. 
18  Heritage Capital Corporation v. Equitable Trust Co., 2016 SCC 19, at paras. 29-31, IBA Tab 1. 
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D. Section 200) Applies to both Indefeasible and Absolute Fees 

30. Although relatively few parcels of land held in absolute fee remain, those remaining parcels 

are governed by the Land Title Act; the statute is not limited to dealing with indefeasible fee 

simple title. These parcels are properly registered in the land title registry and form part of 

British Columbia's Torrens system; they are not equivalent to unregistered land held by deed. 

31. In addition to defining an "absolute certificate of title" in section 1, the Land Title Act 

includes provisions that specifically address land held in absolute fee.19  

32. Without providing any analysis of the provision or consideration that land registered in 

absolute fee is still governed by the Land Title Act, the Court of Appeal stated that section 20 

only applied to land held in indefeasible fee and did not apply to land held in absolute fee. 

This interpretation was decided, with respect, per incurium. 

33. Section 20(1) of the Land Title Act applies with equal force to land held in absolute fee or 

indefeasible fee. There is no indication in the language of the provision that the legislature 

intended to exclude land held in absolute fee; the Land Title Act has application to all 

registered land. If land registered in absolute fee was to be excluded from the provision, the 

legislature would have done so expressly, as it did, for example, in section 23 of the Land 

Title Act, which clearly does not extend the same protections afforded to land registered in 

indefeasible fee to land held in absolute fee. 

E. "Possessory Title" Can be Transferred without First Raising Indefeasible Title 

34. The AGBC submits that while the Land Title Act creates formalities for the registration of 

the transfer of a fee simple interest in land, it does not create formalities for the actual 

transfer of such an interest. The Land Title Act does not set out mandatory requirements to 

effect a transfer of an interest in land, at least as between the parties to that transfer. It is the 

AGBC's position that this is equally true for a "possessory title", an absolute title, an 

indefeasible title or even land unregistered in any way. As a result, it is possible to obtain a 

fee simple interest in land from an "adverse possessor", for example, by purchasing that 

possessory title. 

19  By way of example, see sections 163, 164, 174, 187, 261, 275, 373.92, 374, and 393(b)(c), IBA Tab 5. 
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35. This submission is supported by M.D. Donald20, where this Court found that a deed vests a 

right to require the registrar to register the holder as the owner of the property. The Court 

also held that this right was transferrable: 

Moreover, the section expressly declares that the grantee, in any case, acquires the right 
to apply to be registered. ...Moreover, the express terms of sec. 34 leave no doubt that 
this is a right which passes by alienation inter vivos, by inheritance, by will; and the 
possessor of the right is in a position to make a sale of the property. 

36. This finding is consistent with the wording of section 20(2) which specifically provides for a 
transfer of the right to apply for registration, including a transfer that occurred through a 
purchase. 

F. Standing to Bring a Petition under the Land Title Inquiry Act 

37. At paragraph 63 of its factum, the City of Nelson argues that the right to apply for 

registration when adverse possession has occurred is not transferrable - only the adverse 

possessor him or herself can apply under section 171 of the Land Title Act to register his or 

her title in absolute fee. There is no authority which supports such a limitation, nor is it 

consistent with the jurisprudence of this Court referred to above. The City of Nelson's 

interpretation requires reading limitations into section 171 and the provisions of the Land 

Title Inquiry Act; these limitations simply do not exist. 

38. Nothing in the wording of section 17121  suggests an exception to the ordinary ability to 

transfer a right to apply for registration. To the contrary, the section allows for the 

application to be founded "in whole or in part" on adverse possession; it provides for a claim 

by an adverse possessor directly, or from someone who has acquired that right, potentially 

through a purchase. 

39. Section 171 refers to a petition under the Land Title Inquiry Act, and that statute does not 

contain a requirement, either express or implied, for a claimant to have acquired their 

asserted interest in a specific fashion; indeed, such a requirement would be inconsistent with 

the open-ended and wide-ranging inquiry contemplated by the statute. There is nothing in 

the Land Title Inquiry Act to prohibit someone who purchased their interest in a title acquired 

through adverse possession, from bringing a petition seeking a declaration of that title. 

20 
M.D. Donald Ltd. v. Brown, supra, at page 416, IBA Tab 2 

21  IBA Tab 5. 
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40. Allowing a purchaser of a possessory title to bring a claim is consistent with the purpose of 

the Land Title Inquiry Act, as set out in section 30. It would be inconsistent with a fast and 

efficient process to restrict those who could bring a claim forward, especially a restriction 

that is inconsistent with section 20(2) of the Land Title Act, a provision which expressly 

allows a subsequent transferee to apply for registration. There is no bar to bringing a petition 

because the former owner of the interest declined, as he or she was entitled to do, to have his 

or her interest registered in indefeasible fee. 

PART IV — SUBMISSIONS CONCERNING COSTS 

41. The Attorney General for British Columbia does not seek costs and asks that no costs be 

awarded against her. 

PART V — ORDER REQUESTED 

42. The Attorney General of British Columbia requests the Court's permission to make oral 

submissions of no more than 10 minutes in length at the hearing of this appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 26 day of September, 2016. 

Barbara Carmichael 
Cory Bargen 

Solicitors for the Intervener 
Attorney General of British Columbia 
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LAND TITLE ACT 

[RSBC 1996] CHAPTER 250 

Part 3 — Registration and Its Effect 

Unregistered instrument does not pass estate 

20 (1) Except as against the person making it, an instrument 

purporting to transfer, charge, deal with or affect land or an estate or 

interest in land does not operate to pass an estate or interest, either 

at law or in equity, in the land unless the instrument is registered in 

compliance with this Act. 

(2) An instrument referred to in subsection (1) confers on every 

person benefited by it and on every person claiming through or 

under the person benefited, whether by descent, purchase or 

otherwise, the right 

(a) to apply to have the instrument registered, and 

(b) in proceedings incidental or auxiliary to registration, 

to use the names of all parties to the instrument, 

whether or not a party has since died or become legally 

incapacitated. 

(3) Subsection (1) does not apply to a lease or agreement for lease 

for a term not exceeding 3 years if there is actual occupation under 

the lease or agreement. 

Operation of instrument as from time of registration 

22 An instrument purporting to transfer, charge, deal with or affect land 

or an estate or interest in land passes the estate or interest, either at 

law or in equity, created or covered by the instrument at the time of its 

registration, irrespective of the date of its execution. 
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Adverse possession 

171 An application founded in whole or in part on adverse possession must 

not be accepted by the registrar unless permitted by this Act and 

supported by a declaration of title under the Land Title Inquiry Act . 

Part 12 — Transfers 

Form of transfer 

185 (1) A transfer of a freehold estate must be in the form approved by the 

director and on a single page. 

(2) This section does not apply 

(a) if a form of transfer is prescribed by another enactment, 

or 

(b) if, in the opinion of the registrar, it would be proper to 

accept another form of transfer. 

(3) Nothing in subsection (1) precludes the addition, in the approved 

form, of an additional or necessary party. 
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Land Title Inquiry Act, R.S.B.C. 1996, c. 251, ss 1, 30. 
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LAND TITLE INQUIRY ACT 

[RSBC 1996] CHAPTER 251 

Right to judicial investigation of fee simple title 

On petition to the Supreme Court, a person claiming to be the 

owner of an estate in fee simple in land or a trustee for the sale of 

the fee simple is entitled, whether the person has the legal estate 

or not, and whether the person's title is subject or not to any 

charges or encumbrances to have the title judicially investigated 

and its validity declared by the court. 

Construction of Act 

30 This Act must be construed and carried out to facilitate, as much as 

possible, the obtaining of perfect titles by the owners of estates in land, 

through the simplest machinery, at the smallest expense and in the 

shortest time, consistent with reasonable prudence in reference to the 

rights or claims of other persons. 
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