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PART I: OVERVIEW AND STATEMENT OF FACTS 

A. Overview of Issues of Public Importance 

1. In 1920, a land development company with holdings in what is now the City of Nelson, 

British Columbia, attempted to dedicate a portion of its land for public use as a road allowance.  

The dedication was not effective; the land remained the property of the company.  And there the 

matter stood for many decades.  The land was never the subject of a transfer by the company, 

which was dissolved in 1930.  The fact of the company’s dissolution is what grounds the 

Crown’s present-day claim to title, by way of escheatment.   

2. Over 90 years after the failed road dedication, the respondents, Mary and Earl Mowatt, 

went to the Supreme Court of British Columbia claiming to be successors in title to some 

squatters, who the Mowatts said acquired the land by way of adverse possession, at some point in 

the early- or mid-20th century.  The chambers judge who heard the claim found that the 

fragments of documentary and anecdotal evidence the Mowatts could muster were insufficient to 

persuade him that, on a balance of probabilities, continuous adverse possession occurred for a 

sufficient length of time to extinguish the Crown’s otherwise superior claim to title. 

3. The Court of Appeal for British Columbia disagreed.  The appellate court rejected the 

chambers judge’s assessment of the evidence, declaring instead that adverse possession of the 

land in question continued throughout the period about which the judge at first instance was 

unpersuaded.  The Court of Appeal’s conclusion in this regard, and the path of legal reasoning by 

which the court reached it, give rise to three questions of national and public importance. 

4. The first question is whether, as the Court of Appeal directed, a distinct approach to the 

“exercise of the fact-finding function” is necessary when it comes to assessing proof of “events 

that occurred beyond living memory” (paras. 88, 75).  This newly-announced approach, which 

the Court of Appeal described as a “broad elliptical assessment of the available evidence”, and a 

“curious-minded view”, calibrates the balance of probabilities standard “depend[ing] on the 

proof that is capable of presentation” (paras. 89, 74).   

5. The leading decision of this Court, F.H. v. McDougall, 2008 SCC 53, [2008] 3 S.C.R. 41, 

clarified that the balance of probabilities standard functions in precisely the opposite fashion: the 
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requisite proof is not variable, and never depends on what is “capable of presentation”.  The 

Court of Appeal’s contrary approach has profound implications for cases of a historical nature, 

especially aboriginal claims – to which the Court of Appeal expressly made reference (at para. 

87).  It also undermines appellate deference on questions of fact: in the circumstances of the 

present case, the Court of Appeal’s requirement that there be an “elliptical assessment” of the 

evidence effectively manufactured an error of law on the part of the chambers judge, where no 

palpable and overriding error of fact could legitimately be found.   

6. Second, there is a question about whether the doctrine of “inconsistent use” is the law of 

Canada.  That doctrine, which has its origins in the speech of Bramwell B. in Leigh v. Jack 

(1879), 5 Ex. D. 264 (C.A.), and which has been accepted and developed in a line of decisions of 

the Court of Appeal for Ontario, holds that only acts inconsistent with the intended use and 

enjoyment of the true owner can give rise to adverse possession. 1  The doctrine thus narrows the 

basis on which adverse possession can be found, to only those cases where there is a direct 

collision between the true owner’s use and enjoyment of the property, and the taking of 

possession by the squatter – thereby better protecting the title of the true owner.   

7. The Court of Appeal acknowledged that the inconsistent use doctrine is the law of 

Ontario (paras. 54, 63), but preferred instead to follow the courts of England and Alberta in 

rejecting the doctrine, ultimately concluding: “Leigh and the inconsistent use doctrine are not 

part of the law of British Columbia” (para. 68).  There is now a direct conflict between the law of 

the two most Western provinces and that of Ontario (and other Provinces), on a point that is both 

fundamental to the law of adverse possession, and of significant practical impact whenever a 

landowner relinquishes control of its land in service of public purposes (as was done in this 

case). 

8. Third, there is a question about whether the Land Title Act, R.S.B.C. 1996, c. 250, 

requires the creation of registered, indefeasible title before a possessory title acquired through 

adverse possession is capable of transfer to third parties, such as the Mowatts in this case.  B.C., 

like several other Canadian jurisdictions, has adopted a “Torrens system” of registered title to 

                                                 
1 The applicant, like Professor Ziff, will use the expression “true owner” throughout this argument to describe the 
holder of the title against whom adverse possession is asserted: see Principles of Property Law (6th ed., 2014), pp. 
145 et seq. 



3 

land, the fundamental purpose of which is to achieve certainty by enabling persons dealing with 

land to rely on the ownership indicated by the register.  One central element of the scheme is the 

rule found in s. 20, that only an instrument registered in compliance with the legislation is 

capable of transferring an interest in land.  That rule ensures that buyers of land (like the 

Mowatts) and third parties dealing with or in conflict with those buyers (like the Crown) are able 

to ascertain, through reliance on the register, all the relevant rights of ownership of a given 

parcel.   

9. The Court of Appeal, however, arrived at the unprecedented conclusion that s. 20 is of 

“no application” to a possessory estate acquired through adverse possession (para. 50) – 

effectively creating a parallel system of land title for property held other than in registered fee 

simple.  This raises an important question about the interaction between adverse possession and 

the statutory schemes governing systems of registered land titles.  And just such a question is 

already before the Court, in a case dealing with the equivalent civil law concept of “acquisitive 

prescription”: Alain Ostiguy, et al. v. Hélène Allie (File No. 36694; on appeal from 2015 QCCA 

1368).  That case is tentatively scheduled to be heard October 7, 2016.  In order to allow this 

Court to consider the subject from both the common and civil law perspectives, and to do so at 

the same time, a motion to expedite this appeal if leave is granted accompanies and is enclosed 

with this application for leave, behind Tab 2. 

B. The Facts 

10. This case has a factual history more than a century long, reaching back to 1909.  The 

record is extensive – in the Court of Appeal it was five volumes, excluding even at that length 

some of the material before the chambers judge.  All the same, the facts essential to an 

understanding of this leave application can be stated fairly briefly. 

(1) The Parties and their Interests 

11. The respondents, the Mowatts, live at properties bearing the civic addresses 1112 and 

1114 Beatty Street in the City of Nelson, B.C. (BCSC#1,2 para. 1).  There is no question among 

                                                 
2 The chambers judge gave two sets of reasons, after two hearings.  In the first set of reasons, given June 4, 2014 
(“BCSC#1”), the chambers judge found that he was “not satisfied with the evidence of title”, but gave the Mowatts 
“a reasonable opportunity of producing further evidence” (para. 117).  After a further hearing, the chambers judge 
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the parties that the Mowatts hold the property at 1112 Beatty Street (referred to in this litigation 

as the “Registered Lot”) in indefeasible fee simple title.  At issue is the property at 1114 Beatty 

Street (referred to as the “Disputed Area”).   

12. The Mowatts purchased the Registered Lot from its then-owner, Gwen Marquis, in 1992 

(BCSC#1, para. 54).  They claim to have also purchased the Disputed Area at the same time, as 

part of the same transaction.  However, no Form “A” transfer pursuant to the Land Title Act was 

prepared for the Disputed Area (unlike the Registered Lot), nor could there have been: there is 

no certificate of title for the Disputed Area in the Land Title Office, and thus nothing capable of 

being subject to such a transfer. 

13. The applicant, the Corporation of the City of Nelson, for a long time was of the view that 

the Disputed Area is a municipal road allowance (BCSC#1, para. 57), due to the 1920 road 

dedication.  It now accepts that the dedication was not effective.  The City’s position is that the 

Disputed Area escheated to the Crown after the dissolution of the land company that had owned 

it (as a result of s. 3A of the Escheats Act, R.S.B.C. 1924, c. 81, as amended by S.B.C. 1929, c. 

23, s. 2; see BCSC#1, para. 46).  The City’s intention is to acquire the Disputed Area from the 

Crown for municipal purposes, following the resolution of this litigation. 

14. The respondents Attorney General of British Columbia and Her Majesty the Queen in 

Right of British Columbia also assert Crown ownership of the Disputed Area via escheatment.   

(2) A Brief History of the Disputed Area 

15. The chambers judge described the Disputed Area as follows: 

The land is on the south shore of the west arm of Kootenay Lake in 
the Fairview neighborhood of the City of Nelson.  Fairview is 
located on the northeastern edge of Nelson.  It is bounded to the 
north and west by the west arm of Kootenay Lake.   

[…] 

The Disputed Area is an approximate parallelogram with 
dimensions of 40 feet wide and 52 feet deep, from its southern 

                                                                                                                                                          
gave a second set of reasons on November 27, 2014 (“BCSC#2”), expressing his view that the Mowatts still had not 
proven their case.  It was then that he made the orders that were appealed to the Court of Appeal. 
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edge of the shoreline to the west arm of Kootenay Lake to the 
north.  [BCSC#1, paras. 25-26] 

16. The true owner of the Disputed Area during the period of time with which the Court of 

Appeal was concerned (i.e., 1909 to 1923), was the Nelson City Land and Improvement 

Company, Limited Liability.  This is the company that the Court of Appeal referred to as the 

“Land Company”.   

17. The Land Company acquired the Disputed Area as part of a larger land purchase on 

March 11, 1891 (BCSC#1, para. 27).  In 1920, the Company transferred approximately 1.58 

acres of that land to John Annable.  The transferred land did not include the Disputed Area.  As 

the chambers judge observed, the Disputed Area was “referred to and clearly marked as a ‘road 

allowance’ on the plan annexed to the deed” by which the transfer was made (BCSC#1, para. 

29).  However, “[t]he dedication did not comply with the requirements of the relevant statute at 

that time” (BCSC#1, para. 30).  The chambers judge found it most likely that the Land Company 

“was under the mistaken impression that it had to create a road allowance and […] tried (but 

failed) to do so” (BCSC#1, para. 35). 

18. The chambers judge was further of the view that both parties to the Annable sale 

“considered the Disputed Area to be a road allowance” (BCSC#1, para. 40).  That is why the 

Land Company, in 1929, stated its belief that it had “disposed of its assets several years ago” to 

Annable, leaving nothing in the Land Company’s hands (BCSC#1, para. 43).  It would be many 

decades until, in the course of the present dispute, the investigation of counsel would reveal that 

to have been mistaken. 

19. In the result, the Land Company, unbeknownst to it, “continued to be the registered 

owner in absolute fee of the Disputed Area” (BCSC#1, para. 41).  On November 13, 1930, the 

Land Company was dissolved (BCSC#1, para. 45). 

20. The Disputed Area was not otherwise dealt with until Ms. Marquis purported to convey it 

to the Mowatts in 1992.  It is clear, however, that in the second half of the 20th century, the 

Thorpe family (of whom Ms. Marquis was a member) maintained possession of the Disputed 

Area.  Prior to that, the Disputed Area may or may not have had anyone squatting upon it; that 

was the very matter contested in both courts below. 
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21. Importantly, Mr. Thorpe first came into proximity with the Disputed Area because he 

purchased the adjacent Registered Lot in 1922.  He thus would have known, from the deed by 

which he acquired the Registered Lot, the limits of the property that he purchased – in particular, 

that the Disputed Area was a distinct parcel that was not the subject of the deed (BCSC#1, para. 

38).  This is significant for reasons discussed below, in Part III. 

C. The Judgments Below 

(1) Supreme Court of British Columbia – Kelleher J., 2014 BCSC 988 and 2014 BCSC 2219 

22. The Mowatts’ case was that three families – the Coopers, the Gouchers, and the Thorpes 

– had maintained successive, continuous adverse possession of the Disputed Area, beginning in 

1909 and extending for decades thereafter.   

23. As the chambers judge explained (and the Court of Appeal affirmed), adverse possession 

is fundamentally limitations-based; it gives recognition to the squatter’s possessory title after the 

limitation period governing the true owner’s ability to assert its title has expired (BCSC#1, para. 

14; see also Court of Appeal, paras. 5-7).  In the present case, different limitation periods applied 

to the Land Company (20 years, due to the Statute of Limitations, R.S.B.C. 1924, c. 145, s. 16), 

than applied to the Crown (60 years, due to s. 49 of the same statute; see also Statute of 

Limitations, R.S.B.C. 1960, c. 370, s. 48).   

24. There was no dispute before the chambers judge (or before the Court of Appeal) that 

adverse possession must be continuous throughout the relevant limitation period for the true 

owner’s title to be extinguished; if there is a break in possession, the limitation period re-starts 

upon any subsequent adverse possession (BCSC#1, para. 23; Court of Appeal, para. 8). 

25. The chambers judge therefore framed the issue before him in these terms: 

The issue in this case is whether the petitioners have established 
the required elements for a claim of adverse possession over the 
Disputed Area for a 20 year period before it became Crown land 
or, alternatively, for a 60 year period prior to May 1, 1970, per the 
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Land Act, or July 1, 1975, per the Limitation Act.3  [BCSC#1, para. 
63] 

26. The chambers judge instructed himself, following this Court’s decision in F.H. v. 

McDougall, supra, that the standard of proof is the balance of probabilities, and that 

correspondingly, the evidence of adverse possession must be sufficiently clear, convincing and 

cogent to make continuous possession more likely than not (BCSC#1, para. 64). 

27. The chambers judge found that “even if I were satisfied that it is more likely than not that 

the Goucher residence was on the Disputed Area, the best the petitioners can assert is that the 

Coopers were there until 1916 and the Gouchers were there in 1920” (BCSC#1, para. 98).  In 

reaching that conclusion, the chambers judge emphasized the fatal breadth of the gap in the 

evidence of possession – a gap that for the judge remained, notwithstanding his preparedness to 

take the Mowatts’ case at its highest, and his cognizance of the inherent limits of the historical 

evidence available: 

[I]n this case, there is a sizeable evidentiary gap in relation to the 
adverse possession of the Disputed Area.  There is an approximate 
four year period between the last evidence of Mr. Cooper arguably 
living on the Disputed Area in August 1916, and the first evidence 
of the Gouchers as residents of Fairview “near [the] Shipyard” in 
November 1920. 

Putting the petitioners’ case at its highest again, even if I find the 
Cooper and Goucher residences were one and the same and on the 
Disputed Area, there is no evidence of continuity of the Coopers’ 
adverse possession with the Gouchers[’].  In arriving at my 
conclusions, I am cognizant of the standard of record-keeping 
nearly a century ago; however, I am not satisfied that the evidence 
is “ as satisfactory as could reasonably be expected, having regard 
to all the circumstances”: Tweedie [v. The King (1915), 52 S.C.R. 
197] at 220.  [BCSC#1, paras. 107-108; emphasis added] 

28. The chambers judge did not dismiss the Mowatts’ application entirely, at that.  Instead, 

he gave them an opportunity to adduce further evidence and to make further submissions, as 

                                                 
3 Those two dates reflected the points at which various parties contended that adverse possession was abolished in 
British Columbia, as against the Crown (1970, according to the Attorney General and the City), or for all claimants 
including the Crown (1975, according to the Mowatts). 
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required by s. 11 of the Land Title Inquiry Act (BCSC#1, para. 117).  A second hearing was then 

held. 

29. The judge’s further review of the evidence, together with the new evidence adduced by 

the Mowatts, only reinforced his conclusion that adverse possession was not proven to have 

occurred from 1916 to 1920.  As the chambers judge put it: 

The evidence taken together does not persuade me that there is 
continuous possession.  The new evidence establishes that George 
W. Cooper left for Australia in January, 1916.  The petitioners 
previously submitted that the Coopers were still living on the 
Disputed Area in August 1916.  The new evidence broadens the 
gap in possession.  [BCSC#2, para. 40; emphasis added] 

30. The chambers judge therefore dismissed the Mowatts’ petition (seeking a declaration of 

title to the Disputed Area), and granted the City’s application to dismiss the Mowatts’ action 

(seeking similar relief in a parallel proceeding) (BCSC#2, para. 53). 

(2) Court of Appeal for British Columbia – per curiam, 2016 BCCA 113 

31. The Court of Appeal (in a division comprising Saunders, Chiasson and Harris JJ.A., but 

speaking collectively as “the Court”) addressed three issues (see para. 3).  As discussed in Part 

III of this memorandum, the court’s resolution of each gives rise to a question of public 

importance. 

32. The first issue the court addressed was what it called the “standing” issue.  The City had 

contended that the Mowatts did not acquire, and could not have acquired, any possessory title 

held by squatters or persons from whom the squatters took title, relying both on the absence of 

any evidence establishing a transfer, and on s. 20 of the Land Title Act, which prevents any such 

transfer from being legally effective.  Hence, the City maintained, whatever possessory rights 

arose in respect of the Disputed Area never made their way into the Mowatts’ hands, and for that 

reason they have no standing to raise the question of ownership. 

33. The evidentiary aspect of the question is not relevant to this leave application; suffice it 

to say that the court was satisfied there was evidence that a transfer was mutually intended 

(paras. 48, 49, 51).  With respect to the law, the Court of Appeal said this about s. 20: 
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We would reject as well the suggestion that the effect of s. 20(1) of 
the Land Title Act precludes the appellants from asserting an 
interest in the Disputed Area against anyone except the person 
from whom they acquired their interest.  The simple point is that 
we are dealing with a possessory estate in fee simple, not 
indefeasible fee simple covered by s. 20; s. 20 has no application to 
property still held in absolute fee, such as the Disputed Area.  
[para. 50; emphasis added] 

34. The Court of Appeal did not discuss, nor even reproduce for the reader, the language of s. 

20(1) of the Land Title Act.  It reads: 

Except as against the person making it, an instrument purporting to 
transfer, charge, deal with or affect land or an estate or interest in 
land does not operate to pass an estate or interest, either at law or 
in equity, in the land unless the instrument is registered in 
compliance with this Act.  [emphasis added] 

35. Second, the Court of Appeal addressed the question of whether, as was held in Leigh v. 

Jack and a number of Ontario decisions, a finding of adverse possession requires that the 

squatter’s possession be inconsistent with the true owner’s intended use of the land.   

36. The court held that “the requirement of proof of use inconsistent with the true owner’s 

intended use is not part of the law of British Columbia” (para. 55).  The court noted that in 

England, Leigh v. Jack has been overtaken by the House of Lords’ decision in J.A. Pye (Oxford) 

Ltd. v. Graham, [2002] UKHL 30, [2002] 3 All E.R. 865 (para. 56).  Central to the court’s 

reasoning on this point was the fact that B.C.’s limitations legislation is “essentially the same” as 

the comparable English provisions, and that the rule expressed in those provisions “is not in any 

way qualified so as to provide that the right to sue is not lost unless the possession of the squatter 

is inconsistent with the intended use of the true owner” (para. 59).   

37. The Court of Appeal went on to distinguish a decision of this Court that applied the 

inconsistent use doctrine (namely, Dominion Atlantic Railway Co. v. Halifax and South Western 

Ry. Co., [1947] S.C.R. 107; para. 61); then inferred from some older decisions that the 

inconsistent use doctrine was not the law of Canada prior to Dominion Atlantic (paras. 64-66); 

and noted that the courts of Alberta have “rejected the inconsistent use doctrine” (para. 67).  The 

court summed up its analysis as follows: 
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In our view, Leigh and the inconsistent use doctrine are not part of 
the law of British Columbia.  Dominion Atlantic is distinguishable 
and its reference to Leigh appears to be obiter dicta; the Privy 
Council’s decision in Kirby [v. Cowderoy, [1912] A.C. 599] is not 
consistent with the doctrine; the doctrine does not accord with the 
legislation in this Province which has continued to accord with the 
1833 English limitations legislation.  [para. 68] 

38. The Court of Appeal did not discuss or even cite any of the six Ontario Court of Appeal 

decisions that have adopted and developed the doctrine of inconsistent use (infra, para. 54). 

39. Third and finally, the court discussed the question of continuous possession.  As with the 

standing issue, necessarily our focus for purposes of this leave application will be on the legal 

rather than the evidentiary aspects of the Court of Appeal’s analysis.  On the legal level, the 

court’s discussion began with the propositions that: how the balance of probabilities standard of 

proof will be met “depends on the proof that is capable of presentation” (para. 74); and that 

[n]ecessarily the means of proving events that occurred beyond 
living memory in a young province before comprehensive 
commercial and public record keeping will be different from the 
means of proving claims that relate to the recent past.  [para. 75] 

40. The court went on to review a long series of adverse possession cases – none of which 

articulate any proposition that was controversial as between the parties.  The court appeared to 

then reach the conclusion that the authorities supported a distinct approach to fact-finding in 

cases of a historical nature, including both adverse possession and aboriginal cases: 

The judge’s approach did not reflect the cases referred to earlier, 
e.g., B.C. v. Canadian Pacific Railway Co.[, 2002 BCSC 1041] 
and Tweedie [i.e., the adverse possession cases] and is not the 
approach we have become familiar with in cases involving 
aboriginal rights and claims.  [para. 87; emphasis added] 

Noting that “the Crown did not assert its title until living memory slipped away”,4 the Court of 

Appeal held that this 

                                                 
4 This is a qualification with little significance: adverse possession invariably requires a lengthy period before the 
assertion of title – 60 years, in the case of the Crown, which often will indeed be beyond “living memory”.  That is 
especially so in B.C., where adverse possession was abolished 1970 and 1975, thus extending any adverse 
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militates in favour of a broad elliptical assessment of the available 
evidence consistent both with established deduction processes used 
in historical and scientific study, and with the curious-minded view 
reflected in jurisprudence of claims involving long ago events.  
[para. 89; emphasis added] 

41. Applying this distinct legal framework to “a review of the full record”, the court 

concluded that “a different answer must be given” than the findings of fact made by the 

chambers judge (para. 90).  The Court of Appeal therefore declared that “possession of the 

Disputed Area began no later than December 1909 and continued until at least February 1923”, 

and remitted the case for final determination by the Supreme Court of British Columbia (para. 

117). 

42. The Court of Appeal did not at any point find palpable and overriding error on the part of 

the chambers judge; nor did it explain how appellate review for sufficient “broad ellipticality” or 

“curious-mindedness” on the part of the fact-finder interacts with the standards of appellate 

review described in Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235, and its progeny. 

PART II – QUESTIONS IN ISSUE 

43. The question on this leave application is whether this case is of sufficient public 

importance to warrant leave to appeal.  That question involves consideration of whether the 

following three issues are publicly important: 

(1) whether, as a matter of law, a distinct approach to the “exercise of the fact-finding 

function” is required for claims involving facts alleged to have occurred at a time 

“beyond living memory”? 

(2) whether the doctrine of “inconsistent use” is part of the law of adverse possession 

in Canada? 

                                                                                                                                                          
possession claim deep into the past.  By definition, adverse possession cases, like aboriginal cases, will involve 
circumstances in which the controversy over title has not erupted until living memory has “slipped away”.  In any 
event, it is not easy to understand how the conduct of one of the litigants can affect the way the judge is supposed to 
approach the evidence (that is, absent deliberate interference with the evidence, like in cases of spoliation). 
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(3) whether s. 20 of the Land Title Act precludes the transfer of title other than in 

accordance with that legislation? 

PART III – ARGUMENT 

A. The Question About Fact-Finding in Historical Cases 

(1) The Merits 

44. In F.H. v. McDougall, supra, this Court rejected the B.C. Court of Appeal’s conclusion 

that the balance of probabilities standard adjusts to require proof that is “commensurate with the 

occasion” (para. 16), instead holding unanimously that “it is time to say, once and for all in 

Canada, that there is only one civil standard of proof at common law and that is proof on a 

balance of probabilities” (para. 40).  Speaking for the Court, Rothstein J. said that “the only 

practical way in which to reach a factual conclusion in a civil case is to decide whether it is more 

likely than not that the event occurred” (para. 44).   

45. He went on, “it is inappropriate to say that there are legally recognized different levels of 

scrutiny of the evidence depending upon the seriousness of the case” (para. 45) – or, one might 

add, depending on the subject-matter of the claim, or the time at which the alleged events are 

said to have occurred.  In a passage of great import for the present case, Rothstein J. said: 

[E]vidence must always be sufficiently clear, convincing and 
cogent to satisfy the balance of probabilities test.  But again, there 
is no objective standard to measure sufficiency.  In serious cases, 
like the present, judges may be faced with evidence of events that 
are alleged to have occurred many years before, where there is 
little other evidence than that of the plaintiff and defendant.  As 
difficult as the task may be, the judge must make a decision.  If a 
responsible judge finds for the plaintiff, it must be accepted that 
the evidence was sufficiently clear, convincing and cogent to that 
judge that the plaintiff satisfied the balance of probabilities test.  
[para. 46; emphasis added] 

Conversely, even when confronted with claims of “long ago events” involving possession of 

land, if a responsible judge finds for the defendants, it must be accepted that the evidence was 
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not sufficiently clear, convincing and cogent to that judge.  And that judge is then entitled to 

appellate deference, on the palpable and overriding error standard (per F.H., para. 55). 

46. On a straightforward application of F.H., it cannot be right to say, as the Court of Appeal 

did, that “[h]ow [the] standard may be met depends on the proof that is capable of presentation”.  

F.H. held that no matter the limitations imposed by the circumstances, the evidence must be 

sufficiently clear and cogent to satisfy the judge that the fact alleged is more likely than not to be 

true.  Nor can it be said that different approaches to the evidence – like the different “levels of 

scrutiny” at issue in F.H., or the “elliptical” and “curious-minded” scrutiny directed by the Court 

of Appeal here – become appropriate due to the particular nature of a given case.  All such 

shadings and differentiations in the application of the civil standard of proof were what this 

Court clearly intended to do away with.  Were it otherwise, the “confusion” and “practical 

problems” associated with a fluctuating civil standard would continue to plague civil litigation: 

F.H., paras. 35, 43. 

47. The chambers judge correctly instructed himself with reference to F.H. (BCSC#1, para. 

64), and it is clear that he followed the approach to fact-finding directed by that case (BCSC#1, 

paras. 105, 108).  The chambers judge’s key findings of fact (such as those relating to the 

movements of the Cooper family in 1916 and 1917) and his findings of mixed fact and law (such 

as his ultimate conclusion that continuous possession of the Disputed Area ended due to the 

departure of the Coopers in 1916) are therefore all entitled to deference on the palpable and 

overriding error standard.  The Court of Appeal made no suggestion of palpable and overriding 

error.  The chambers judgment should stand. 

(2) Public Importance 

48. This question is important for three reasons.  First, it reintroduces into the law of British 

Columbia the very confusion and practical problems that this Court sought to cure by its 

intervention in F.H.  Who is to say when a fact-finder’s assessment of the evidence will be 

sufficiently “broad [and] elliptical”, or sufficiently “curious-minded”?   

49. Making matters worse, the Court of Appeal compared the method of analysis it thought 

appropriate to that undertaken by Georges Cuvier’s study of fossil bones, and to “the prediction 
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of astronomers, before the discovery of Nepture, that there was a planet beyond Uranus” (para. 

86).  Trial judges are not paleontologists, astronomers, or any other sort of scientific explorer.  

They do not work in the realm of hypothesis and iterative debate; their job is to survey the 

information available and make the hard call about what is more likely than not to have occurred.  

The judges of the Supreme Court of B.C. cannot be expected to follow the example of Georges 

Cuvier and the discoverers of Neptune when next they apply themselves to finding facts in a 

historical case; their duties are difficult enough as it is.   

50. Second, the Court of Appeal’s approach badly undercuts appellate deference on questions 

of fact, thereby creating undue uncertainty about the finality of trial findings, and inappropriately 

incentivizing appeals on what are essentially questions of fact.  Housen and F.H., between them, 

were intended to bring clarity to appellate and trial processes, to ensure that facts are found on a 

proper, predictable footing – and once so found, to ensure those findings are respected, not re-

tried, on appeal.  The Court of Appeal’s judgment, if left to stand, would bring about a relapse 

into essentially de novo review of certain questions of fact, masquerading as questions about the 

correct legal approach to the standard of proof.   

51. Third, the Court of Appeal’s reliance on pre-F.H. authority, such as Tweedie, in support 

its approach to the fact-finding exercise places that court at odds with the Ontario Court of 

Appeal, which held in McLean v. McLean, 2013 ONCA 788, that the pre-F.H. holdings of even 

this Court were displaced by the approach laid down in F.H. (paras. 42-43).  Likewise, courts of 

appeal in the East have treated F.H. as a “superceding direction”, mandating that the standard of 

proof cannot be “shaded variably in different types of cases”: see DCW (PEI) v. A.H. and J.D., 

2009 PECA 19, para. 43; Coltsfoot Publishing Ltd. v. Foster-Jacques, 2012 NSCA 83, para. 38.  

This conflict between appellate courts is a well-established basis for leave to appeal to this Court. 

52. The B.C. Court of Appeal itself had previously rejected the proposition that any different 

approach to fact-finding was appropriate in “historical” cases about property rights, relying on 

F.H.: Lax Kw’alaams Indian Band v. Canada (Attorney General), 2009 BCCA 593 (aff’d 2011 

SCC 56), paras. 50-51.  That was an aboriginal case, about an alleged right to a commercial 

fishery.  Nonetheless, in the present case the Court of Appeal indicated that its approach was 

congruent with that taken in aboriginal cases (para. 87).  Thus, the law of B.C. is not just at odds 
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with that of other Provinces; it is now internally inconsistent when it comes to fact-finding in 

historical aboriginal cases. 

B. The Question About the Doctrine of “Inconsistent Use” 

(1) The Merits 

53. The foundational authority for the doctrine of “inconsistent use” is the judgment of Baron 

Bramwell in Leigh v. Jack, supra.  That case was factually similar to the present one in that it 

involved an intended but incomplete road allowance, as a result of which Bramwell B. found that 

adverse possession did not occur.  He said that:  

[I]n order to defeat a title by dispossessing the former owner, acts 
must be done which are inconsistent with the enjoyment of the soil 
for the purposes for which he intended to use it; that is not the case 
here, where the intention of the plaintiff and her predecessors in 
title was not either to build upon or to cultivate the land, but to 
devote it at some future time to public purposes.  [p. 273; emphasis 
added] 

54. That proposition of law was adopted in Ontario by the judgment of Wilson J.A. (as she 

then was) in Keefer v. Arillota (1976), 72 D.L.R. (3d) 182 (Ont. C.A.), which in turn has been 

followed and applied in a lengthening line of cases from that Province and others.5 

55. This Court, for its part, specifically quoted the key language from Bramwell B.’s 

judgment, and applied it in Dominion Atlantic.  While the Court of Appeal described this Court’s 

reliance upon Leigh v. Jack as obiter dicta (para. 68), there was no basis for that characterization.  

Kellock J. clearly applied the inconsistent use test in disposing of the very case before him when 

he said, “[t]he respondent and its predecessors in title were never out of possession but continued 

to use the lands and siding upon it as they intended to use it” (p. 110; emphasis added).   

                                                 
5 See, for example, Fletcher v. Storoschuk et al. (1981), 35 O.R. (2d) 722 (C.A.), per Wilson J.A. (as she then was); 
John Austin & Sons Ltd. v. Smith et al. (1982), 35 O.R. (2d) 272 (C.A.), per Arnup J.A.; Masidon Investments Ltd. v. 
Ham (1984), 45 O.R. (2d) 563 (C.A.), per Blair J.A.; Wood v. Gateway of Uxbridge Properties Inc. (1990), 75 O.R. 
(2d) 769 (Gen. Div.), per Moldaver J. (as he then was); Teis v. Ancaster (Town) (1997), 35 O.R. (3d) 216 (C.A.), per 
Laskin J.A.; and Elliott v. Woodstock Agricultural Society, 2008 ONCA 648, 298 D.L.R. (4th) 577, per Juriansz J.A.  
The Appeal Division of the Prince Edward Island Supreme Court has also adopted the doctrine of inconsistent use, 
as described in Keefer: MacKinnon v. Bate, 2003 PESCAD 17.  At the trial level, the courts of Nova Scotia have 
very recently done the same: Pettipas v. Hunter Noel Holdings Ltd., 2015 NSSC 313. 
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56. The basic function, and salutary effect, of the inconsistent use test is to ensure that the 

adverse possession analysis does not lose sight of the “intention of the owner or paper title 

holder” by focussing exclusively on the “intention of the claimant”: Teis, para. 24.  The 

relevance of the true owner’s intention in adverse possession cases is well-established.  It has 

always been the law, for instance, that “if the person is in possession with the consent of the true 

owner, whether under a licence or an agreement, the possession is in no way adverse”: Anne 

Warner La Forest, Anger & Honsberger Law of Real Property (3rd ed., loose-leaf), Vol. 3, p. 29-

12.  Adversity necessarily requires opposition of intention.  That is why, as the Court of Appeal 

observed correctly, another requirement of adverse possession is that “the occupation must be 

open and notorious, and not clandestine”; the “adverse possessor must send out a clarion call to 

the owner, who, if listening, should realize that something is awry” (para. 7, quoting Ziff, supra, 

p. 142).  The true owner must be in a position to decide whether to consent to the trespass, or 

whether instead to seek ejectment.  And similarly, if the owner has no reason to seek ejectment – 

for instance, because his intention is devote the land to public use – then there is no adversity of 

intention, and hence no adverse possession. 

57. The Court of Appeal thought that the doctrine of inconsistent use was somehow at odds 

“with the legislation in this Province”, because the applicable provisions are “not in any way 

qualified so as to provide that the right to sue is not lost unless the possession of the squatter is 

inconsistent with the intended use of the true owner” (paras. 68, 59).  Respectfully, that is 

incorrect.  Section 17 of the applicable limitations legislation (R.S.B.C. 1924, c. 145), to which 

the court did not refer, deems the limitation period to run from the time at which the true owner 

is “dispossessed”.  Dispossession requires adverse possession; the statute simply refers the 

reader “out”, to common law principles.  The requirement that there be inconsistent use before 

dispossession may be found is in no way contrary to the proper construction of the limitations 

legislation. 

58. Once the objection based on the statute is put aside, the evident advantage of the Leigh v. 

Jack / Keefer approach is that it “seems to give a wide application to the [inconsistent use] test”, 

and thereby “constricts the ambit of the doctrine of adverse possession severely”: Ziff, p. 149.  

This is as it should be.  Adverse possession creates a windfall for the trespasser, to the detriment 

of true owners.  There is no need to give any greater rein to a doctrine that rewards wrongdoers. 
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59. The Court of Appeal emphasized that the doctrine of inconsistent use was rejected in 

England – and indeed, was described by Lord Browne-Wilkinson in J.A. Pye, supra, as 

“heretical” (para. 56; para. 45 of J.A. Pye).  This makes it worth highlighting finally one aspect 

of Leigh v. Jack that is particularly salient to the present case, and that was not described as 

“heretical” by the House of Lords.  As reflected in the second half of the quote from Leigh v. 

Jack above, Bramwell B. emphasized the true owner’s intention in that case to “devote” the 

property to “public purposes”, by way of its future use as a street.  Where – as in the present case 

– that was the true owner’s intention, and where – as is also true of the present case – the squatter 

knew of that intention and knew the land was not his own (recall that Mr. Thorpe took the 

Registered Lot with knowledge that he did not acquire the Disputed Area), in such cases the 

public interest heavily favours an approach that preserves the true owner’s title, and thereby 

affords some possibility that the intended public purpose will eventually be achieved. 

60. Nothing in Lord Browne-Wilkinson’s speech in J.A. Pye suggests that his intention was 

to preclude such an outcome – indeed, he endorsed the result in Leigh v. Jack “on the facts” 

(para. 45).  This Court ought to confirm that there is no rule of law that allows intentional 

trespassers to improve their position at public expense, simply because of a true owner’s 

mistakenly ineffective dedication.  As Laskin J.A. observed in Teis, “the law has always been 

less generous when a knowing trespasser seeks its aid to dispossess the rightful owner” (para. 

27).  The law’s generosity should be at its lowest ebb when the trespasser would dispossess not 

only the rightful owner, but the public itself. 

(2) Public Importance 

61. The public importance of this issue emerges from the clear divide between the appellate 

courts of Ontario and Prince Edward Island (and Nova Scotia at the trial level), on one hand 

(adopting and developing the doctrine of inconsistent use), and those of B.C. and Alberta, on the 

other (explicitly rejecting the same doctrine).  As with the previous issue, resolving a split 

between provincial courts of appeal is a classic basis on which this Court has granted leave. 

62. Though abolished in British Columbia as of 1975 (but only prospectively, as this case 

shows), adverse possession remains alive and well and continues to be litigated in six common 
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law provinces.6  The doctrine of inconsistent use is fundamental to adverse possession: either the 

true owner’s intended use can be fatal to an adverse possession claim (as in Ontario, P.E.I., and 

Nova Scotia), or it is irrelevant (as in B.C. and Alberta).  Moreover, as discussed above, at least 

some cases (including this one) present a significant public interest that is in competition with 

the private interests of squatters, but which cannot prevail without the doctrine of inconsistent 

use.  This Court should grant leave to resolve the conflict between the courts of appeal, and 

affirm that, as Dominion Atlantic suggests, the doctrine of inconsistent use is the law of Canada. 

C. The Question About the Need for Title to be Registered 

(1) The Merits 

63. Section 20(1) of the Land Title Act was quoted in Part I, above.  For convenience, it 

reads: 

Except as against the person making it, an instrument purporting to 
transfer, charge, deal with or affect land or an estate or interest in 
land does not operate to pass an estate or interest, either at law or 
in equity, in the land unless the instrument is registered in 
compliance with this Act.  [emphasis added] 

If this provision means what it says, then respectfully, the Court of Appeal’s judgment is wrong.  

There is no question that the relevant “instrument”7 was not “registered in compliance” with the 

Land Title Act.  There is, indeed, no certificate of title for the Disputed Area in respect of which 

any transfer could be registered.  As a result, the Mowatts’ instrument “does not operate to pass 

an estate or interest, either at law or in equity”.  The Mowatts, in short, do not and cannot have 

title to the Disputed Area. 

64. This Court has specifically rejected the proposition that a Torrens system statutory 

provision referring to “the owner of any land” applies only to a registered owner in fee simple: 

                                                 
6 In particular: Alberta (see recently Reeder v. Woodward, 2016 ABCA 91), Ontario (Heng v. Rodriguez, 2016 
ONCA 106), New Brunswick (Black v. Norris and Registrar General of Land Titles, 2012 NBQB 346), Nova Scotia 
(Gallagher v. Gallagher, 2016 NSCA 2), Prince Edward Island (Bassett v. Mitton, 2012 PECA 13), and 
Newfoundland and Labrador (Pelley Estate v. Ellis, 2015 NLTD(G) 73). 
7 Section 1 of the Land Title Act defines an “instrument” as a “document or plan relating to the transfer [of] land”.  
Insofar as the Mowatts were capable of pointing to a written document evidencing the transfer of the Disputed Area, 
it was the statement of adjustments prepared for the sale of the Registered Lot: Court of Appeal, para. 48. 
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White Resource Management Ltd. v. Durish, [1995] 1 S.C.R. 633, paras. 17-20.  By the same 

token, there is no basis whatsoever for the Court of Appeal’s narrowing construction, that 

(without reasons) held s. 20 to be applicable only to “indefeasible fee simple” (para. 50).  The 

language of the provision admits of no such interpretation; it applies to any instrument 

“purporting to transfer […] land”.  Nor do the purpose of the provision or the wider statutory 

context support the Court of Appeal’s counter-textual interpretation.   

65. Section 20 is central to the system of land registration crafted by the Legislature in the 

Land Title Act and its predecessors.  From the first moment of B.C.’s adoption of a Torrens-type 

regime, an equivalent to s. 20 has formed part of the system.  Section 24 of the Land Registry Act 

1860, R.S.B.C. 1871, No. 20, stated:  

No person, other than the actual parties thereto, shall be deemed to 
have notice of any instrument affecting real estate in the said 
Colony […] unless the same be acknowledged or proved and 
certified, and registered pursuant to this Act[.] 

Section 20 is a key component of the scheme by which the Legislature has sought to ensure the 

most fundamental objective of any Torrens system – that “the register is everything”, so far as 

title is concerned: Heller v. British Columbia (Registrar, Vancouver Land Registration District) 

(1960), 26 D.L.R. (2d) 154 (B.C.C.A.), aff’d [1963] S.C.R. 229, para. 27 (quoting Fels v. 

Knowles (1907), 26 N.Z.L.R. 604).  

66. This gives rise to what Macdonald C.J.B.C. said might be described as a “constructive 

compulsion upon a holder of a conveyance, who has not already got title, to register it in order to 

obtain the fruits of it”, pointing specifically to s. 20’s predecessor provision: Canada (Attorney 

General) v. Vancouver (Registrar of Land Titles), [1934] 3 W.W.R. 165 (B.C.C.A.), pp. 165-

166.  The Land Title Act contains a mechanism by which its strictures can be harmonized with 

title acquired through adverse possession.  The regime permits parcels to be brought into the 

Torrens scheme, through an application for “first registration” of indefeasible title (ss. 169-174).  

Once that is done, such parcels can be transferred consistently with the requirements of the land 

title system, with all the certainty and predictability that entails.  If Ms. Marquis wished to 

effectively transfer the Disputed Area, that was the process she should first have followed. 
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PART VII – STATUTORY PROVISIONS RELIED UPON 

[official copies and electronic printouts begin over page] 



LAND TITLE ACT
CHAPTER 250 [RSBC 1996]

[includes 2016 Bill 18, c. 5 amendments (effective March 10, 2016)]

-- Sections 20 - 29 of Part 3 --

Unregistered instrument
does not pass estate

20. (1) Except as against the person making it, an instrument purporting to transfer, charge, deal
with or affect land or an estate or interest in land does not operate to pass an estate or
interest, either at law or in equity, in the land unless the instrument is registered in
compliance with this Act.

(2) An instrument referred to in subsection (1) confers on every person benefited by it and on
every person claiming through or under the person benefited, whether by descent, purchase
or otherwise, the right
(a) to apply to have the instrument registered, and

(b) in proceedings incidental or auxiliary to registration, to use the names of all parties to
the instrument, whether or not a party has since died or become legally incapacitated.

(3) Subsection (1) does not apply to a lease or agreement for lease for a term not exceeding 3
years if there is actual occupation under the lease or agreement.

RS1979-219-20.

LAND TITLE ACT
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LAND TITLE ACT
CHAPTER 250 [RSBC 1996]

[includes 2016 Bill 18, c. 5 amendments (effective March 10, 2016)]

Part 11:  Division 1 � First Registration

Registration of title
169. (1) If an application is made for the registration of indefeasible title to land, the registrar

must register the title claimed by the applicant, if the registrar is satisfied that
(AM)
Jan
20/05

(a) the boundaries of the land are sufficiently defined by the description or plan on
record in the land title office or provided by the applicant, and

(b) a good safe holding and marketable title in fee simple has been established by the
applicant.

(2) If the registrar considers it advisable, the registrar may, before registration under
subsection (1), direct that a person named by the registrar be served with notice of the
registrar’s intention to register the title of the applicant at the expiration of a period set
in the notice unless within that period the person served lodges a caveat or registers a
certificate of pending litigation contesting the applicant’s right to registration.

(3) If a caveat is lodged or a certificate of pending litigation is registered under subsection
(2), the registrar must defer consideration of the application until the caveat expires or
is withdrawn or the adverse claim is disposed of.

RS1979-219-166; 1982-60-38; 1992-55-1,2; 2004-66-76 (B.C. Reg. 16/2005).

Requirements as to production
of title deeds

170. On an application for the registration of title in favour of an owner in fee simple, a
mortgagee, or other person entitled by right to the possession of documents of title, the
registrar must require the person applying to be registered as owner in fee simple, as
mortgagee or otherwise, to produce all title deeds of the land to which the registration is
intended to refer unless their nonproduction is satisfactorily explained to the registrar by
means of an affidavit.

RS1979-219-167.

Adverse possession

171. An application founded in whole or in part on adverse possession must not be accepted by
the registrar unless permitted by this Act and supported by a declaration of title under the
Land Title Inquiry Act.

RS1979-219-168.

First estate of inheritance necessary
to registration of fee simple

172. If 2 or more persons are owners of different estates or interests in the same land, by way of
remainder or otherwise,
(a) the first owner of an estate of inheritance must be registered as the owner of the fee

simple but, in the register, the owner of the estate of inheritance must not be shown

LAND TITLE ACT

250 [RSBC 1996] Page 2 of 3 Quickscribe Services Ltd.



to be possessed of a larger or different estate from that to which he or she is by law
entitled, and

(b) the estates or interests of the other owners must be registered by way of a charge
according to their priority.

RS1979-219-169; 1982-60-39.

Several persons interested
in registration

173. The registrar may effect registration of the fee simple at the instance of a joint tenant or
tenant in common, or of several persons, who together are entitled to the complement of the
fee simple.

RS1979-219-170.

Application to convert absolute
fee into indefeasible title

(AM)
Jan
20/05

174. (1) The registered owner of the absolute fee of land under the Acts repealed by the former
Act may apply in writing to the registrar for registration of indefeasible title to the land
and the application must be in the form approved by the director.

(2) Section 158 applies to this section.
(3) The registrar, on his or her own initiative, in respect of any land in the absolute fees

register, may convert the absolute fee into an indefeasible title without an application
from the registered owner of the absolute fee.

RS1979-219-171; 1982-60-40; 1992-32-13; 2004-66-96 (B.C. Reg. 16/2005).

LAND TITLE ACT

250 [RSBC 1996] Page 3 of 3 Quickscribe Services Ltd.
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