
sec No. 36999 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA) 

BETWEEN: 
The Corporation of the City of Nelson 

And: 
Mary Geraldine Mowatt and Earl Wayne Mowatt 

And: 

Applicant 
(Respondent) 

Respondent 
(Appellants) 

Attorney General of British Columbia and Her Majesty the Queen in Right of 
the Province of British Columbia 

MEMORANDUM OF ARGUMENT OF 

Respondents 
(Respondents) 

MARY GERALDINE MOWATT AND EARL WAYNE MOWATT, RESPONDENTS, 
ON APPLICATION FOR LEAVE TO APPEAL 

(PURSUANT TO RULE 27 OF THE RULES OF THE SUPREME COURT OF CANADA) 

Mary Geraldine Mowatt and Earl Wayne 
Mowatt, Respondents 

K. MICHAEL STEPHENS 

HUNTER LITIGATION CHAMBERS LAW 
CORPORATION 
2100 - 1040 West Georgia Street 
Vancouver, BC V6E 4H 1 
Tel: 604-891-2400 
Fax: 604-64 7 -4554 
Email: mstephens@litigationchambers.com 

923091-1 



The Corporation of the City of Nelson, 
Applicant 

RYAN D. W. DALZIEL 

Bull, Housser & Tupper LLP 
1800-510 West Georgia Street 
Vancouver, BC V6B OM3 
Tel: 604-641-4881 
Fax: 604-646-2671 
Email: rdd@bht.com 

Attorney General of British Columbia 
and Her Majesty the Queen in Right of 
the Province of British Columbia, 
Respondents 

CORY R. BARGEN 
BARBARA A. CARMICHAEL 

Ministry of Justice 
4th Floor - 1001 Dundas Street 
PO Box 9280 Stn Prov Govt 
Victoria, BC V8W 9J7 
Fax: 250-356-8653 

923091-1 

Agent for the Applicant, The 
Corporation of the City of Nelson 

GUY REGIMBALD 

Gowling WLG 
2600-160 Elgin Street 
Ottawa, ON K1 P 1 C3 
Tel: 613-786-0197 
Fax: 613-563-9869 
Email: guy.regimbald@gowlingwlg.com 

Agent for the Respondents, Attorney 
General of British Columbia and Her 
Majesty the Queen in Right of the 
Province of British Columbia 

NADIA EFFENDI 

Borden Ladner Gervais LLP 
1300-100 Queen Street 
Ottawa, ON K2P 1 J9 
Tel: 613-237-5160 
Fax: 613-230-8842 
Email: neffendi@blg.com 



RESPONDENT'S MEMORANDUM OF ARGUMENT 

Index 

Page 

Part 1: OVERVIEW AND STATEMENT OF FACTS 1 

A: Factual Background 1 

1. Overview of the history of the Disputed Area 2 

2. The LT/A 5 

3. Adverse Possession Claims in British Columbia 7 

4. 2014 BCSC 988 - SC Reasons #1 8 

5. 2014 BCSC 2219 - SC Reasons #2 9 

6. 2016 BCCA 113 - CA Reasons 9 

PART II: QUESTIONS IN ISSUE 11 

PART Ill: ARGUMENT 11 

1. The City's First Proposed Question (the Standard of Proof) 11 

2. The City's Second Proposed Question (the Doctrine of 13 

"Inconsistent Use") 

3. The City's Third Proposed Question (regarding s. 20(1) of the 16 

Land Title Act) 

4. Conclusion 18 

PART IV AND V: COSTS AND ORDERS SOUGHT 18 

PART VI: TABLE OF AUTHORITIES 20 

PART VII: STATUTORY PROVISIONS RELIED ON 22 

923091-1 



MEMORANDUM OF ARGUMENT 
OF THE MOWATT RESPONDENTS 

PART I: OVERVIEW AND STATEMENT OF FACTS 

1. The respondents Mary Geraldine and Earl Wayne Mowatt oppose the application for 

leave to appeal from the Orders of the Court of Appeal. Those Orders declared adverse 

possession against land held in absolute title by the Nelson City Land and Improvement 

Company Limited Liability (the "Land Company") from at least 1909 to 1923 and remitted the 

balance of the Mowatts' claim to the B.C. Supreme Court for determination of their adverse 

possession claim from 1923 onward. 

2. The Court of Appeal's decision turned on the application to this case's unique factual 

circumstances of the law of adverse possession in British Columbia. The key issue concerned 

adverse possession of the subject land over a four year period (from 1916 to 1920) almost one 

hundred years ago, and relates to a house situated upon that land that was occupied successively 

by three different families. Far from raising an issue of public or national importance, questions 

of adverse possession in British Columbia rarely arise. When an adverse possession case arises, 

it is an intensely factual and local inquiry, concerning the historical possession of land over the 

full adverse possession period. In British Columbia, that period is 20 years in the case of private 

land, or 60 years in the case of Crown land. 

3. In British Columbia, the doctrine of adverse possession was statutorily repealed 

(prospectively) in 1975 and is close to extinct. The instant case was the first adverse possession 

case to come before the British Columbia Court of Appeal in over 60 years. 1 No questions of 

public or national importance arise in this case and leave to appeal should be denied. 

A. Factual Background 

4. The Mowatts have lived at 1112 and 1114 Beatty Ave., Nelson, British Columbia, since 

1993. While their ownership of 1112 Beatty Ave. (known as the "Registered Lot") is not in 

dispute, title to land to the east of the Registered Lot, at 1114 Beatty Ave (known as the 

1 Reasons for Judgment of the Court of Appeal, Applicant's Motion Book, Tab 5 ("CA Reasons"), para 4. 
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"Disputed Area") is challenged by the applicant City of Nelson ("the City") and the respondent 

Province of British Columbia (the "Province").2 

5. In action S06753 l, the Mowatts sought a declaration that the Crown does not own the 

Disputed Area and cannot transfer it to the City.3 

6. In petition S 136834, the Mowatts sought judicial investigation of the Disputed Area 

under the Land Title Inquiry Act, RSBC 1.9 .9 .6., c.251 ("LTIA"), seeking a declaration that they 

are the owners of the Disputed Area in fee simple in possession, and an order that they have 

established a good, safe-holding and marketable title in fee simple to this land.4 

7. The respondent Province is a party in both proceedings: being the main respondent under 

petition S 136834, as the alternative claimant landowner of the Disputed Area under the doctrine 

of escheat; and a defendant in action S067531. 

8. The central issue in each proceeding is the same: whether the Mowatts have title to the 

Disputed Area by way of adverse possession which, in British Columbia, requires 20 years' 

possession against privately held land before the date of the doctrine's repeal. The pertinent 20-

year time period at issue is 1909 to 1929, and the contentious period of time in the courts below 

concerns the four-year period of 1916 to 1920. 

9. The City filed a summary trial application in the action, seeking an order dismissing the 

action. The Mowatts' petition and the City's summary trial application were heard at the same 

time and on common evidence.5 

1. Overview of the history of the Disputed Area 

10. The Disputed Area (which is about 40 feet wide) borders on and is east of the Registered 

Lot. The Disputed Area and the Registered Lot are integrated in the sense that there is no visible 

boundary between them and the landscaping creates a harmonious whole.6 

2 Reasons for Judgment of Kelleher J. dated June 4, 2014, Applicant's Motion Book, Tab 3 ("SC Reasons #1"), para 
1. 
3 SC Reasons #1, para 2. 
4 SC Reasons # 1, para 3. 
5 SC Reasons # 1, para 6. 
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11. The Disputed Area had been included in a much larger parcel of land within a Crown 

grant in 1889. The original area was reduced by various transactions, and the Land Company 

registered the remaining area in absolute title in 1891.7 The Disputed Area lies within the present 

boundaries of the City in an area known as Fairview. Fairview was incorporated into the City in 

April 1921. 8 

12. From 1909 to at least 1923 (the time period following 1923 has been remitted to the 

British Columbia Supreme Court for consideration), the Disputed Area was successively 

occupied by three families: the Coopers, the Gouchers, and the Thorpes. Two generations of the 

Cooper family lived on the Disputed Area: George W. Cooper and his family, and his son 

George R. Cooper and his family. 9 Two generations of the Thorpe family lived on the Disputed 

Area also. 10 None was the registered owner of the land. Commencing from at least 1909 the 

Disputed Area was occupied by the George W. Cooper family, who lived in a house on the land. 

The house was sufficiently commodious to accommodate five people including the Cooper 

family and one lodger. 11 George R. Cooper and his family lived in the house after his parents 

and younger brother left for Australia in January 1916.12 

13. By fall 1918 a family by the name of Goucher lived on the Disputed Area in the house 

formerly occupied by the Coopers. 13 On February 14, 1923, that house burned down, an event 

reported in the Nelson Daily News. 14 The news article reported that the house belonged to Mr. 

Goucher, but was then occupied by his tenant, Mr. Thorpe, and was fully insured. Mr. Thorpe 

had been residing in the house while building a new residence on the adjoining Registered Lot. 15 

(The Mo watts are now the present owners of the house built by Mr. Thorpe on the Registered 

Lot16 and live on this property as well as on the Disputed Area.) 

6 CA Reasons, para 26. 
7 SC Reasons #1, paras 27-28; CA Reasons, para 28. 
8 CA Reasons, para 25. 
9 CA Reasons, paras 34 & 108. 
10 CA Reasons, paras 37 & 51. 
11 CA Reasons, para 34. 
12 Reasons for Judgment of Kelleher J. dated November 27, 2014, Applicant's Motion Book, Tab 4 ("SC Reasons 
#2"), para 8; CA Reasons, para 108. 
13 CA Reasons, para 108. 
14 CA Reasons, paras 37-38. 
15 CA Reasons, para 38. 
16 CA Reasons, para 39. 

924556-3 



4 

14. Meanwhile (likely in 1919), the Land Company had surveyed the Disputed Area as part 

of a transaction that resulted in the sale in 1920 of the lands immediately to the east of the 

Disputed Area to Mr. John Annable. 17 The reference plan, as noted by the judge, identified the 

boundaries of the Disputed Area, referring to it as a "road allowance": 

[29] On September 23, 1920, NCLIC [the Land Company] transferred 
approximately 1.58 acres of its land to John Edward (J.E.) Annable. A plan 
prepared at the same time, Reference Plan No. 8928I, was annexed to the 1920 
deed. The parcel conveyed by this deed included the Registered Lot and land to 
its west, but not the Disputed Area. The Disputed Area was referred to and 
clearly marked as a "road allowance" on the plan annexed to the deed. The plan 
was signed by the secretary and a director ofNCLIC. 18 

15. Mr. Justice Kelleher found that the Land Company "was under the mistaken impression 

that it had to create a road allowance, and that it tried (but failed) to do so". 19 It is common 

ground that the dedication of the Disputed Area as a road allowance was not legally effective 

because its boundaries were not outlined in red. As a result, the Land Company continued to be 

the registered owner in absolute fee of the Disputed Area.20 The Disputed Area has never been 

used as a road, and contains a house that remains on this land today.21 

16. In 1929, the Land Company advised the Registrar of Companies that it had sold all of its 

remaining lands to Mr. Annable - even though the Disputed Area was still registered in the Land 

Company's name in absolute title. The Land Company was dissolved on 13 November 1930. As 

a result of the dissolution, title to any lands which the Land Company still owned at that date 

escheated to the Crown.22 A central proposition in the Mowatts' claim is that the Disputed Area 

did not escheat to the Crown, because the Land Company's title to the Disputed Area had by 

1929 been extinguished by virtue of adverse possession (at the end of the twenty-year period of 

such possession, commencing in 1909).23 

17 CA Reasons, para 29; SC Reasons #1, para 29. 
18 SC Reasons #1, para 29; CA Reasons, para 28. 
19 SC Reasons #1, para 35. 
2° CA Reasons, para 29; SC #1 Reasons, para 41. 
21 CA Reasons, para 29. 
22 CA Reasons, para 30. 
23 Statute of Limitations, R.S.B.C. 1924, c. 144, s. 41; see also Statute of Limitations, R.S.B.C. 1960, c.370, s.41. 
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17. The Court of Appeal accepted that the Thorpes came into possession of the Disputed 

Area after the Gouchers.24 In 1932, Mr. Thorpe built a new house on the Disputed Area.25 Mr. 

Thorpe's daughter, Gwen Marquis, and her husband moved into that house as newlyweds and 

lived there with their family until after 1959. 26 

18. Mr. Thorpe transferred the Registered Lot to his children in 1959, one of whom was 

Mrs. Marquis, who also continued to occupy the residence on the Disputed Area.27 Mrs. Marquis 

sold the Registered Property to the Mowatts in 1992. In the latter transaction, reference is made 

to the Registered Lot and the Disputed Area in the Statement of Adjustments and the letter from 

counsel providing the certificate of title to the Registered Lot. On receiving possession the 

Mowatts received keys to buildings on both areas.28 

19. Prior to the within proceedings, the City had directed the Mowatts and the former owner, 

Mrs. Marquis, to remove the buildings from the Disputed Area on the basis of the City's 

erroneous former view that the land constituted a municipal road allowance.29 The City now 

accepts the land is not a road allowance, but seeks to acquire it from the Provincial Crown. 30 The 

Mowatts' position is that the land did not escheat to the Provincial Crown, and the Mowatts 

claim title to the Disputed Area by virtue of adverse possession. 

2. TheLTIA 

20. The LTIA provides the procedural mechanism by which a claim for adverse possession is 

brought forward for resolution in British Columbia.31 Notably, while the City relies on several 

Ontario cases in support of its application for leave to appeal, none of those cases engaged 

statutory provisions similar to the provisions of British Columbia's LTIA applied by the Court of 

Appeal below. 

24 CA Reasons, para 46. 
25 SC Reasons #2, para 20; CA Reasons, para 51. 
26 CA Reasons, paras 48 & 51. 
27 SC Reasons #1, para 53; CA Reasons, para 51, and see also para 48. 
28 CA Reasons, paras 31 & 48. 
29 SC Reasons #1, para 57. 
30 Memorandum of Argument of the Applicant, para 13. 
31 Land Title Act, R.S.B.C. 1996, c.250, s.171 ("An application founded in whole or in part on adverse possession 
must not be accepted by the registrar unless permitted by this Act and supported by a declaration of title under the 
Land Title Inquiry Act"). 
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21. Sections 1 and 2 of the LTIA provide the court with jurisdiction to judicially investigate a 

claimant's fee simple title to land.32 

22. Sections 8 and 9 of the British Columbia LTIA set out the unique kinds of evidence that 

may be received on a judicial investigation, including evidence beyond that which would be 

receivable in a typical judicial proceeding: 

8 The court in investigating the title may receive and act on one or more of the 
following: 

(a) evidence that is receivable by the Supreme Court on a question of title; 

(b) evidence which the practice of English conveyancers authorizes to be 
received on the investigation of a title out of court; 

( c) other evidence, whether it is or is not receivable or sufficient in point 
of strict law, or according to the practice of English conveyancers, as long 
as it satisfies the court of the truth of the facts intended to be made out by 
it. 

9 The proof required may be by or in the form of affidavits or certificates, or may 
be given orally, or may be in any other manner or form that is satisfactory to the 
court. 

23. Section 11 of the LTIA empowers the court to provide an applicant with the opportunity 

to provide further evidence, as follows: 

11 If the court is not satisfied with the evidence of title produced in the first 
instance, it must give a reasonable opportunity of producing further evidence, or 
of removing defects in the evidence produced, 

24. Section 30 sets out the purpose of the LTIA: 

30 This Act must be construed and carried out to facilitate, as much as possible, 
the obtaining of perfect titles by the owners of estates in land, through the 
simplest machinery, at the smallest expense and in the shortest time, consistent 
with reasonable prudence in reference to the rights or claims of other persons. 

32 LTIA, supra, ss. 1 and 2; see also s. 4 which sets out the procedure on such LTIA applications. 
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3. Adverse Possession Claims in British Columbia 

25. In British Columbia, the facts underlying a claim based on adverse possession must have 

occurred before 197533 (or, as against Crown land under the Land Act, R.S.B.C. 1996, c. 245 

before May 1, 1970). The applicable legislation in British Columbia allowed a private party 20 

years34 to sue for recovery of land, while the Crown had 60 years to do so.35 The limitation 

period started to run from the time adverse possession commenced.36 Under the Land Title Act, a 

claim of adverse possession cannot be raised against land registered in indefeasible title under 

the Torrens system in British Columbia (except in respect of the first such registration), but can 

apply to land registered in absolute title,37 such as the Disputed Area.38 

26. The applicable limitation periods thus require the Mowatts to establish 20 years of 

adverse possession before the Disputed Area would otherwise39 have become Crown land by 

escheatment in 1930 or 1931.40 

27. As the British Columbia Court of Appeal noted, cases engaging adverse possession in 

British Columbia are rare.41 It observed that it appeared the last time a land title adverse 

possession case was before that Court was more than 60 years ago.42 

33 Limitation Act, S.B.C. 2012, c. 13, s. 28; see also Limitation Act, R.S.B.C. 1975, c. 37, ss. 12, 14, 17 & 18, and 
Limitation Act, R.S.B.C. 1996, c. 266, ss. 12 & 14(5). 
34 In Ontario, the adverse possession limitation period is ten years: e.g. Barbour v. Bailey, 2016 ONCA 98 at para 35 
(citing the Real Property Limitations Act, RSO 1990, c.L15, s.4) .. 
35 Statute of Limitations, R.S.B.C. 1924, c. 144, ss. 16, 49; Statute of Limitations, R.S.B.C. 1960, c. 370, ss. 16, 48. 
36 CA Reasons, paras 10-12. 
37 Land Title Act, supra, ss. 23(3) & ( 4). "Absolute title" refers to the type oftitle formerly provided for in British 
Columbia under the Land Registry Act under which an owner could be registered as primafacie entitled to the land 
(absolute title), or as indefeasibly entitled to the land upon establishing a good safe holding and marketable title 
(indefeasible title). The B.C. Registrar of Land Titles still maintains the old Absolute Fees Book, but no new fee 
simple interests can be registered in absolute title in British Columbia. 
38 CA Reasons, para 15. 
39 The BC Statute of Limitations extinguished the paper owner's title at the end of the limitation period: Statute of 
Limitations, supra, s.41. If the limitation period was made out before the date of the Land Company's dissolution, 
then the Land Company consequently had no title in the Disputed Area and there was no title to escheat to the 
Crown. 
4° Failing that, the Mowatts had to establish adverse possession of the Disputed Area for 60 years before May 1, 
1970 or July 1, 1975. The parties have taken opposite positions on when the doctrine of adverse possession was 
repealed as against escheated land, given the distinct statutory requirements around escheated land under the B.C. 
EscheatAct,R.S.B.C.1960,c.132 andLandAct, S.B.C.1970,c.17. Asthefactualfocusfellonthe1916-1919 
period in the proceedings below, neither level ofB.C. court has resolved the question of the effective date for the 
repeal of the doctrine of adverse possession for land acquired by the Crown by escheat. See, SC Reasons #1, paras 
20-21, 63, 110 & 114; CA Reasons, para 13. 
41 CA Reasons, para 4 
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4. 2014 BCSC 988-SC Reasons #1 

28. The Mowatts' claim of adverse possession to the Disputed Area was heard at first 

instance by Kelleher J. The evidence in support of the claim included contemporary records such 

as British Columbia and City of Nelson voters lists, the 1910 Henderson's BC Gazetteer and 

Directory, the 1911 and 1921 Census of Canada, Nelson and District Directories for years such 

as 1913-1915 and 1920-1922, school records, employment records, vital statistics records, 

newspaper reports, tax records, telephone directories from the 1920s-1930s, municipal plumbing 

permit applications, and an historical photograph. It also included an affidavit from George R. 

Cooper's granddaughter, and recollections from the late Mrs. Marquis.43 

29. Mr. Justice Kelleher found that squatting was not uncommon in Nelson at the turn of the 

last century, and that newspaper reports from the period established that the practice was 

"widespread and tolerated''.44 He held that there need not be evidence of possession for every 

calendar year of the claim period.45 

30. Mr. Justice Kelleher was nevertheless of the view that the claim could not succeed, on 

two bases: he concluded that the evidence did not establish that the house owned by Mr. Goucher 

was situated on the Disputed Area; and even if it was, he found that the "best the petitioners can 

assert is that the Coopers were there until 1916 and the Gouchers were there in 1920". 46 

However, in accordance with section 11 of the LTIA, he provided the Mowatts with an 

opportunity to tender further evidence.47 

31. Mr. Justice Kelleher did not rule on the factual aspects of the Mowatts' claim after 

February 1923. His reasons did not address the doctrine of inconsistent use, nor the Mo watts' 

standing to bring the claim to adverse possession. The City had acknowledged in the British 

Columbia Supreme Court proceedings that if the Mowatts established the required elements for a 

42 CA Reasons, para 4. 
43 CA Reasons, paras 33 & 94. See SC #1 Reasons, paras 65, 79-80 & 83; and SC #2 Reasons, paras 19-21, 30 & 35. 
See the Applicant City's note at para 10 of its Memorandum of Argument that the record before the Court of Appeal 
comprised five volumes even excluding some of the material before the chambers judge. 
44 SC Reasons # 1, para 31. 
45 SC Reasons #1, para 105. 
46 SC Reasons #1, paras 93, 98. 
47 SC Reasons, #1, paras 115, 117. 
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claim of adverse possession during the relevant 20-year period, they were the rightful owners of 

the Disputed Area.48 

5. 2014 BCSC 2219--SC Reasons #2 

32. Upon consideration of the further evidence the Mowatts adduced, Kelleher J. dismissed 

the Petition as well as the Mowatts' action.49 The additional evidence was sufficient to cause 

Kelleher J. to find that the Cooper home and Goucher home were the same structure which was 

situated on the Disputed Area and burned down in 1923. (The chambers judge changed his 

previous view from SC Reasons #1 in this regard.)50 Despite finding that a house had stood on 

the Disputed Area throughout this period, he nevertheless "remain[ ed] of the view that the 

petitioners have not shown continuous occupation of the Disputed Area".51 In Kelleher J.'s 

view, there remained a "lack of evidence of occupation of the Disputed Area from 1916 to 

1920".52 The court therefore dismissed the LTIA petition and the Mowatts' action. Noting that 

the City and the Province had taken inconsistent and contradictory positions over the last forty 

years in respect of the Disputed Area, Kelleher J. made no order as to costs. 53 

6. 2016 BCCA 113 - CA Reasons 

33. The Court of Appeal for British Columbia allowed appeals by the Mowatts from the 

Orders of Kelleher J. and remitted the proceedings to the British Columbia Supreme Court for 

final determination of the claim of adverse possession. The remainder of the Mowatts' claim for 

adverse possession encompasses the period from 1923 to 1929. 

34. On appeal, the Mowatts contended, among other things, that the judge erred in addressing 

continuous occupation rather than, as required, continuous possession, and in doing so, failed to 

address the possibility, allowed in law, of a squatter remaining in continuous possession of land 

although not in continuous occupation. 54 

48 CA Reasons, para 45. 
49 SC Reasons #2, para 53. 
50 SC Reasons #2, paras 48-51. 
51 SC Reasons #2, para 52. 
52 SC Reasons #2, paras 46. 
53 SC Reasons #2, paras 55-57. 
54 CA Reasons, para 41. 
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3 5. The Court of Appeal dismissed the argument advanced by the City for the first time on 

appeal, in reliance on section 20(1) of the Land Title Act, that the Mowatts lacked standing to 

advance the claim to adverse possession. The Court found that the evidence was sufficient to 

demonstrate that whatever interest Mr. Thorpe's daughter had in the Disputed Area was 

transferred to the Mowatts in 1992.55 The court further rejected the City's contention that the 

Mowatts could not establish adverse possession because possession of the Disputed Area was not 

inconsistent with the true owner's intended use of the land.56 

36. As to the continuity element of the Mowatts' claim, the Court of Appeal noted that, while 

Kelleher J. had "found a four year gap in proven occupancy by the Coopers (1916) to occupancy 

by the Gouchers (1920) which he equated with a gap in possession", 57 the "critical issue in this 

case concerns continuous possession, not continuous user or occupation". 58 

37. Having determined that the chambers judge erred in law on the issue of possession, the 

Court of Appeal held it was in a position to make inferences and determinations that could have 

been made by the trial court.59 It observed that there was a "remarkable amount of information" 

concerning the Disputed Area and the house situated upon it. 60 In light of the provisions of the 

LTIA that allow the question of possession to be determined on the basis of material not 

otherwise admissible in court, and considered "from the perspective of possession of the 

property",61 the Court of Appeal found that it was "more likely than not the Disputed Area was 

continually in the possession of parties other than the legal owner during the gap years" - from 

1916 to 1920 - "that were identified by the judge": 

The issue is simply whether it is more likely than not that this land was continuously in 
the possession of someone other than the legal owner. The Land Title Inquiry Act, in aid 
of the inquiry, allows the question to be answered on the basis of material that is not 
otherwise admissible in court. In this framework, we conclude it is more likely than not 
that the Disputed Area was continually in the possession of parties other than the legal 
owner during the gap years that were identified by the judge. Putting it another way, we 

55 CA Reasons, para 49. 
56 CA Reasons, paras 53-69. 
57 CA Reasons, para 85. 
58 CA Reasons, para 77, emphasis in the original; see also paras 109 and 115. 
59 Referencing s.9 of the Court of Appeal Act, R.S.B.C. 1996, c. 77 in this regard. CA Reasons, para 108. 
6° CA Reasons, para 89. Cf the Applicant's characterization of the record at para 2 of its Memorandum of Argument 
as "the fragments of documentary and anecdotal evidence the Mowatts could muster". 
61 CA Reasons, para 115. 
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conclude that had the Land Company elected to assert its title in the gap years there was 
always somebody against whom it could have claimed. [Emphasis in original.]62 

38. In the result, the Court of Appeal allowed the Mowatts' appeals, declared that possession 

of the Disputed Area began no later than December 1909 and continued until at least February 

1923, and remitted the proceedings to the Supreme Court of British Columbia for final 

determination of the proceeding commenced under the LTIA.63 

PART II: QUESTIONS AT ISSUE 

39. The position of the Mowatt Respondents is that no issues of public or national importance 

arise and leave to appeal should be denied. 

PART III: STATEMENT OF ARGUMENT 

1. The City's First Proposed Question (the Standard of Proof) 

40. Contrary to the City's assertions on this application, the decision below did not forge any 

new principles concerning the findings of fact in historical cases. Indeed, the Court of Appeal 

expressly cited and followed F.H v. McDougall64 
- the very decision upon which the City relies 

in support of this application65 
- and applied the standard of proof, used in all civil actions, of the 

balance of probabilities.66 

41. Citing F.H v. McDougall, the Court of Appeal noted the scheme under the LTIA using a 

phrase that has been emphasized by the City: "the proof that is capable of presentation". 67 The 

context establishes that the Court of Appeal was referring to the evidence admissible in an 

adverse possession inquiry under the LTIA, not the standard of proof.68 The Court of Appeal 

stated: 

... The standard of proof, as in all civil actions, is on a balance of 
probabilities: F.H v. McDougall [citation omitted]. 

62 CA Reasons, para 109. 
63 CA Reasons, para 117. 
64 F.H v. McDougall, 2008 SCC 53. 
65 Memorandum of Argument of the Applicant, paras 44-47, 51. 
66 CA Reasons, para 73. 
67 CA Reasons, para 74. 
68 Cf, Memorandum of Argument of the Applicant, para 46. 
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How that standard may be met depends on the proof that is capable of 
presentation. Here we are given some assistance to the correct approach by the 
framework of this judicial investigation, which is a specialized judicial inquiry 
into title, complete with relaxed provisions for the admission of evidence that is 
"not receivable or sufficient in point of strict law", a provision for re-opening an 
investigation after the first instance to receive further evidence, and even a 
requirement for a certificate of counsel attesting to the very issues before the 
court. 

Necessarily the means of proving events that occurred beyond living memory in a 
young province before comprehensive commercial and public record keeping will 
be different from the means of proving claims that relate to the recent past. This 
feature of claims to title by adverse possession is thus in harmony with the 
provisions of the Land Title Inquiry Act just referred to, and is acknowledged in 
the jurisprudence .... 69 

42. Contrary to the applicant's submission, the Court of Appeal did not cite Tweedie as 

authority for a different standard of proof for an adverse possession claim, 70 but rather as 

authority that "a claim of adverse possession will require consideration of evidence that does not 

describe each moment in the history of a property".71 

43. The Court of Appeal held that the chambers judge erred in law in his assessment of the 

evidence by taking an approach which focussed on continuous occupation, as opposed to 

continuous possession; by failing to consider relevant evidence;72 by failing to consider pertinent 

case authority;73 and by taking an approach at odds with the statutory scheme of judicial 

investigation of title in the LTJA.74 The Court of Appeal held that the decision at first instance 

"demonstrate[ d] error in the approach applied to the legal issue before the court, and in the 

exercise of the fact-finding function". 75 Because of these legal errors, the Court of Appeal was 

properly in a position to apply the correct legal principles to the evidence to make the inferences 

69 CA Reasons, paras 73-75. 
70 Tweedie v. The King (1915), 52 S.C.R. 197. Memorandum of Argument of the Applicant, para 51. 
71 CA Reasons, para 75. See also Attorney General for British Columbia v. Canadian Pacific Railway Company, 
[1906] A.C. 204 (P.C.) and Attorney General of Canada v. Higbie, [1945] S.C.R. 385 cited at CA Reasons, para 75. 
72 For example, the Court of Appeal held that the chambers judge "failed to consider in the round whether the 
younger George R. Cooper family continued to reside in the family residence at the end of 4th Street at the bottom 
of the hill near Kootenay Lake on the Disputed Area": CA Reasons, para 93; see also para 98: "[o]n this evidence, 
some of it not addressed by the judge, we consider it can safely be said that the George R. Cooper family likely 
resided in Fairview until 1917". 
73 CA Reasons, para 87; see also para 89. 
74 CA Reasons, para 89; see also paras 98, 109. 
75 CA Reasons, para 88. 
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and determinations that should have been made by the trial court had it applied the correct legal 

test.76 

44. The Court of Appeal's judgment did not have the effect of applying a different or less 

onerous standard of proof. The decision of the Court does not give rise to any controversy 

regarding the scope of intervention of appellate courts to findings of fact made at trial in 

historical cases, or otherwise; nor does it "badly undercut ... appellate deference on questions of 

fact, ... creating uncertainty about the finality of trial findings". 77 No question of public or 

national importance arises concerning the standard of proof. The decision stands as an example 

of appellate intervention in a trial decision for reviewable error of law, having in mind the 

particular and unique circumstances of this case, considered in light of the statutory scheme for 

judicial investigation of title set out in the LTIA. 

2. The City's Second Proposed Question (the Doctrine of "Inconsistent Use'') 

45. Nor does the Court of Appeal's decision raise a question of public or national importance 

which requires consideration by this court concerning the doctrine of inconsistent use. The courts 

below found that in the time period in question (1909 to 1923), the Disputed Area was 

successively used by three families as a residence. While the Court of Appeal correctly held that 

the doctrine of inconsistent use does not apply as a matter of law to this case, it is in any event 

hard to imagine a use more inconsistent with a legal owner's attempted creation of a road 

allowance than for a person who is not the legal owner to reside in a structure upon that land. 

46. Moreover, neither Kelleher J. nor the Court of Appeal made findings of fact in this case 

that engage the inconsistent use doctrine as it has been argued by the City on this application for 

leave to appeal. There is no finding as to the Land Company's intention with respect to the land 

in 1909 when the adverse possession commenced. 

4 7. The City asserts other facts, in support of the inconsistent use doctrine, that are not 

supported by the findings below. The City argues its case for leave to appeal on the premise that 

the Land Company dedicated the Disputed Area to a public purpose, or public purposes 

76 CA Reasons, para 108. Merck Frosst Canada Ltd v. Canada (Health), 2012 SCC 3 at paras 55-56 and 126; Snell 
v Farrell, [1990] 2 SCR 311 at 366. 
77 Memorandum of Argument of the Applicant, para 50. 

924556-3 



14 

generally.78 However, the Land Company did not "relinquish ... control of its land in service of 

public purposes" in 1920.79 The Land Company had firstly lost control of the Disputed Area by 

1909 once the Cooper family began to reside on the land. 80 The Land Company also acquiesced 

to that circumstance by making no move to eject the Coopers or the subsequent occupants from 

the land, including upon the survey of the Disputed Area in 1919, despite the "blatant presence 

of a structure on its property". 81 

48. The finding below is that the Land Company was under the "mistaken impression" that it 

had to create a road allowance, and tried but failed to do so.82 That purpose did not and could 

not come into effect because the dedication was defective. 83 The City presents itself as the entity 

that can now bring the Land Company's failed intention into effect. 84 The City proffers no 

explanation as to how its present intention for the land can be used to understand the Land 

Company's intention in 1920 and raises no legal basis for doing so. 

49. The City also argues its case for leave to appeal on the premise of the putative knowledge 

and intention of the Disputed Area's occupants almost one hundred years ago, and of Mr. Thorpe 

in particular, but again, significantly, no such findings were made by the courts below. The City 

rests on the assertion that the squatter knew of the Land Company's intention to devote the 

Disputed Area to use as a street and knew the land was not his own. 85 However, there is no 

finding regarding Mr. Goucher's or Mr. Thorpe's knowledge of the failed road dedication,86 as to 

who they believed owned the land and when, or as to Mr. Thorpe's understanding of the 

boundaries of his property. Mr. Thorpe, for example, rented the house on the Disputed Area 

78 See Memorandum of Argument of the Applicant, paras 7 & 59. 
79 Memorandum of Argument of the Applicant, para 7. 
8° CA Reasons, para 1. 
81 CA Reasons, para 87, and para 1 ("The legal owner did not move to eject them [the Coopers]"); see also at para 
109 ("had the Land Company elected to assert its title in the gap years [1916-1920] there was always somebody 
against whom it could have claimed"). 
82 SC Reasons #1, para 35. 
83 See for example SC Reasons #1, paras 35 & 41; CA Reasons, para 29 
84 Memorandum of Argument of the Applicant, para 59 ("the public interest heavily favours an approach that 
preserves the true owner's title, and thereby affords some possibility that the intended public purpose will eventually 
be achieved"). 
85 Memorandum of Argument of the Applicant, para 59; see also at para 21 (Mr. Thorpe "would have known ... the 
limits of the land he purchased" in 1922). 
86 CA Reasons, para 108 (Goucher in residence in 1920) and para 46 (accepting that Thorpe came into possession 
after the Gouchers). 
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from Mr. Goucher.87 The City also impugns Mr. Thorpe as a person who attempted or intended 

to improve his position at public expense and dispossess the public,88 without any finding on Mr. 

Thorpe's intention or a finding that Mr. Thorpe deprived the public of a right or benefit. 

50. The City further incorrectly asserts that the Disputed Area was "not otherwise dealt with" 

after 1920 until 1992, when Mrs. Marquis sold the land to the Mowatts.89 To the extent the City 

suggests that the land was empty or available to use as a road, this is directly contrary to the 

findings below which point to many instances after 1920 of official and private dealings with the 

Disputed Area as a residence. 90 

51. In further support of this ground for leave to appeal the City appears to argue that the 

doctrine of inconsistent use has its purpose to vindicate the interests of the public. The City 

further contends that adverse possession is per se contrary to the public interest, since it "creates 

a windfall to the trespasser" and "rewards wrongdoers". 91 Mr. Justice Kelleher' s finding of fact 

that squatting in Nelson was both "widespread and tolerated"92 belies the City's claim that when 

regarded in its historical context, squatting is inherently morally wrong. To the contrary, the 

public's interest in recognizing the possessory rights arising by virtue of adverse possession has 

been conclusively established by the Legislature of British Columbia, which allows such a claim 

to be successfully made if the requisite years of adverse possession transpire. The efforts of the 

City to characterize an activity leading to a legislatively sanctioned interest in land as inherently 

morally wrong gives rise to no issue of national importance. 

87 SC Reasons #2, para 48. 
88 Memorandum of Argument of the Applicant, para 60. 
89 Memorandum of Argument of the Applicant, para 20. The City also asserts that prior to the second half of the 
201

h century "the Disputed Area may or may not have had anyone squatting upon it". That submission is not tenable 
in light of the Court of Appeal's finding that the Disputed Area was under continuous adverse possession from 
1909-1923. The courts have not yet ruled beyond 1923, but have found that Mr. Thorpe built a house on the 
Disputed Area in 1932 (SC Reasons #2, para 20), and that Mr. Thorpe's daughter and son-in-law moved into and 
lived in that house until after 1950 (CA Reasons, paras 48 & 51). 
90 In addition to the 1922 rental arrangement between Messrs Goucher and Thorpe, the Gouchers were enumerated 
in the 1921 federal census in their home on the Disputed Area (CA Reasons, para 99); by February 1923, the home 
was the subject of an insurance contract (CA Reasons, para 38); in February 1923, municipal firemen attended to 
fight the fire on the Disputed Area (SC Reasons #1, para 85); in 1932, Mr. Thorpe built a new house on the Disputed 
Area (SC Reasons #2, para 20) and his daughter and son-in-law lived in the house and raised their family there (CA 
Reasons, paras 48 & 51 ); that house had phone service by 1933 (SC Reasons #2, para 20); and the City taxed the 
Disputed Area "for years" (CA Reasons, para 89). 
91 Memorandum of Argument of the Applicant, para 58. See also para 60. 
92 SC Reasons # 1, para 31. 
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52. In sum, Kelleher I. made no findings of fact as to the knowledge and intention of the 

Disputed Area's occupants. The City relies on assertions of such knowledge and intention in 

raising this doctrine before this Court. The Court of Appeal was unprepared on appeal to 

"embark on an exercise of fact-finding" in regard to the City's inconsistent use argument, 93 and 

this Court should similarly decline to do so and avoid becoming, in essence, a court of first 

instance in this regard. 

53. This is particularly so since, on the findings which were made below regarding the 

Disputed Area, the use to which the adverse possessors put the land was plainly inconsistent with 

use of that land as a road. As noted by Wells J. in Trowbridge v. Newfoundland Resources and 

Mining Company Ltd., it is impossible to "conceive of any act of possession being more open, 

notorious, continuous and exclusive than the construction, maintenance and use of a dwelling 

house".94 On the basis of the findings made below, the inconsistent use doctrine (which the 

Court of Appeal correctly held is inapplicable as a matter of law to this case) in any event has no 

practical bearing on this case because there was an inconsistent use. The Mowatts respectfully 

submit that it would be unhelpful (and burdensome to the Mowatts) to grant leave to appeal on a 

legal issue that could have no bearing on the outcome of their case. This Court has consistently 

considered it undesirable to decide an issue that does not squarely arise on the facts of the case 

before it. 95 Leave should be denied on this point. 

3. The City's Third Proposed Question (regarding s.20(1) of the Land Title Act) 

54. The Court of Appeal correctly disposed of the City's contention, made for the first time 

on appeal, that the Mowatts lacked standing to bring the adverse possession claim. The Court 

was correct that section 20 of the Land Title Act provides no bar to the transfer of possessory 

title, and indeed the Land Title Act provides no mechanism for transfer of such title. Instead, 

section 171 of the Land Title Act requires that an application for registration of title founded "in 

whole or in part on adverse possession" must be "supported by a declaration of title under the 

Land Title Inquiry Act", the precise procedure the Mowatts have followed in the courts below. 

93 CA Reasons, para 55. 
94 Trowbridge v. Newfoundland Resources and Mining Company Ltd. (1987), 67 Nfld. & P.E.I.R. 333, [1987] N.J. 
No. 364 (Nfld. S.C.(T.D.)) at para 20. 
95 A widely-cited case on the subject of seeking leave to appeal on a question academic to the parties is Coca-Cola 
Company of Canada Ltd. v. Mathews, [1944] S.C.R. 385. See also, e.g. Canada (Citizenship and Immigration) v. 
Harkat, 2014 SCC 37 at para 73. 
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55. The City has not identified any case authority in Canada in which a court has held that 

section 20 (or similar statutory provision in Canada) operates to invalidate the transfer of 

possessory title arising from adverse possession on lands held in absolute fee. Instead, the City 

contends that the point raises a fundamental question about the reach of British Columbia's 

registered title system. 96 However, no issue of significance arises in this respect in British 

Columbia, much less nationally; adverse possession cases are exceptionally rare in British 

Columbia and it cannot be said that the judgment below will have a significant impact beyond 

the reach of such a rare case. 

56. In addition, contrary to the City's assertion, the decision below is not analogous to the 

decision of Alain Ostiguy v. Helene Allie.97 No issues common to Ostiguy and the decision of the 

Court of Appeal below arise, nor do equivalent statutory provisions in the two jurisdictions exist. 

Instead, Ostiguy concerns the application of the law of acquisitive prescription and the distinctive 

applicable statutory provisions in Quebec civil law. In particular, Ostiguy involves the retroactive 

effect of a judicial order of acquisitive prescription in Quebec, whereas no such analogous issue 

arises in the decision below or the British Columbia statutory provisions. Indeed, in British 

Columbia the relevant statutory provisions serve to extinguish the legal owner's title after 

passage of the relevant time period,98 and the City has pointed to no such equivalent provision at 

issue in Ostiguy. In addition, the Mowatts' case for adverse possession is historical, concerning 

events transpiring between 1909 and 1923 relating to land that has not been registered in 

indefeasible title, whereas Ostiguy concerns a dispute over parking spaces on facts arising since 

1994. The assertion by the City, cast at a high level of generality, that both cases concern "the 

interaction between adverse possession and a legislated system of title to land"99 is not 

demonstrative of public importance meriting leave to appeal. 

57. In the City's reply to the Mowatts' response to its motion to expedite consideration of the 

leave to appeal application, the City refers to the decision of Barbour v Bailey100 in support of its 

leave to appeal application. Barbour concerns the finding of a non-vehicular prescriptive 

96 Memorandum of Argument of the Applicant, para. 67. 
97 Alain Ostiguy v. Helene Allie, 2015 QCA 1368, leave to appeal to SCC granted (SCC File No. 36694). 
98 Statute of Limitations, supra, s. 41. 
99 Memorandum of Argument of the Applicant, para 68. 
100 Barbour v Bailey, 2016 ONCA 98 (leave to appeal to S.C.C. filed April 4, 2016). 
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easement and, like Ostiguy, is not analogous to the Mowatts' case. To the extent the law of 

adverse possession arose in Barbour, the doctrine of inconsistent use was not engaged. 

4. Conclusion 

58. Apart from the fact that the City's proposed appeal raises no issue of public or national 

importance, leave to appeal should also be denied because the underlying proceeding is not yet 

complete. The Mowatts' petition has been neither allowed nor dismissed. The order of the Court 

of Appeal below makes a finding of adverse possession for part of the time period in question 

(1909 to 1923), but has remitted the matter to the Supreme Court of British Columbia where the 

judicial investigation under the LTIA will continue. The Mowatts respectfully submit that this 

Court should be disinclined to intervene in this case, which has not yet reached completion, and 

where a final determination of the Mowatts' claim to adverse possession has not yet been made 

by a British Columbia court. 

59. In addition, it is significant that the respondent Province, the alternative claimant land-

owner of the Disputed Area, has not sought leave to appeal from the decision of the British 

Columbia Court of Appeal to this Court. 

60. The decision below concerns a four-year chapter in the story of three families (Cooper, 

Goucher, and Thorpe) who occupied the same lakefront land in British Columbia a century ago, 

and is factually unique. No issue of public or national importance arises, and leave to appeal 

should be denied. 

PART IV: SUBMISSIONS ON COSTS 

61. The Mowatts seek costs of this application. 

PART V: RELIEF SOUGHT 

62. The Mowatts request that the application for leave to appeal be dismissed, with costs to 

the Mowatts. 
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All of which is respectfully submitted this 30th day of May, 2016. 
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HUNTER LITIGA~HAMBERS 
per: K . Michael Stephens 

Counsel for the Respondents Mary Geraldine 
Mowatt and Earl Wayne Mowatt 
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COURT OF APPEAL ACT 

[RSBC 1996] CHAPTER 77 

Powers of Court of Appeal 

9 (1) On an appeal, the court may 

(a) make or give any order that could have been made or 

given by the court or tribunal appealed from, 

(b) impose reasonable terms and conditions in an order, 

and 

( c) make or give any additional order that it considers just. 

(2) The court or a justice may draw inferences of fact. 

(3) The court may exercise any original jurisdiction that may be 

necessary or incidental to the hearing and determination of an appeal. 

( 4) The court may exercise its powers 

(a) even though only part of an order has been appealed 

from, and 

(b) in favour of any person whether or not the person is a 

party to the appeal. 

(5) If a power is given to a justice by this Act or the rules, the court 

may exercise the power. 

(6) The court may discharge or vary any order made by a justice other 

than an order granting leave to appeal under section 7. 

(7) The court and a justice have the same powers as the Supreme 

Court in relation to matters of contempt of court. 

(8) For all purposes of and incidental to the hearing and determination 

of any matter and the amendment, execution and enforcement of any 

order and for the purpose of every other authority expressly or 

impliedly given to the Court of Appeal, 

(a) the Court of Appeal has the power, authority and 

jurisdiction vested in the Supreme Court, and 
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(b) if the appeal is not from the Supreme Court, the Court 

of Appeal has the power, authority and jurisdiction vested in 

the court or tribunal from which the appeal was brought. 



LAND TITLE ACT 

[RSBC 1996] CHAPTER 250 

Effect of indefeasible title 

23 (1) In this section, "court" includes a person or statutory body 

having, by law or consent of parties, authority to hear, receive and 

examine evidence. 

(2) An indefeasible title, as long as it remains in force and 

uncancelled, is conclusive evidence at law and in equity, as against the 

Crown and all other persons, that the person named in the title as 

registered owner is indefeasibly entitled to an estate in fee simple to 

the land described in the indefeasible title, subject to the following: 

(a) the subsisting conditions, provisos, restrictions, 

exceptions and reservations, including royalties, contained 

in the original grant or contained in any other grant or 

disposition from the Crown; 

(b) a federal or Provincial tax, rate or assessment at the 

date of the application for registration imposed or made a 

lien or that may after that date be imposed or made a lien 

on the land; 

( c) a municipal charge, rate or assessment at the date of 

the application for registration imposed or that may after 

that date be imposed on the land, or which had before that 

date been imposed for local improvements or otherwise and 

that was not then due and payable, including a charge, rate 

or assessment imposed by a public body having taxing 

powers over an area in which the land is located; 

(d) a lease or agreement for lease for a term not exceeding 

3 years if there is actual occupation under the lease or 

agreement; 
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(e) a highway or public right of way, watercourse, right of 

water or other public easement; 

(f) a right of expropriation or to an escheat under an Act; 

(g) a caution, caveat, charge, claim of builder's lien, 

condition, entry, exception, judgment, notice, pending court 

proceeding, reservation, right of entry, transfer or other 

matter noted or endorsed on the title or that may be noted 

or endorsed after the date of the registration of the title; 

(h) the right of a person to show that all or a portion of the 

land is, by wrong description of boundaries or parcels, 

improperly included in the title; 

(i) the right of a person deprived of land to show fraud, 

including forgery, in which the registered owner has 

participated in any degree; 

(j) a restrictive condition, right of reverter, or obligation 

imposed on the land by the Forest Act, that is endorsed on 

the title. 

(3) After an indefeasible title is registered, a title adverse to or in 

derogation of the title of the registered owner is not acquired by 

length of possession. 

( 4) Despite subsection (3), in the case only of the first indefeasible 

title registered, it is void against the title .of a person adversely in 

actual possession of and rightly entitled to the land included in the 

indefeasible title at the time registration was applied for and who 

continues in possession. 

Adverse possession 

1 71 An application founded in whole or in part on adverse possession must 

not be accepted by the registrar unless permitted by this Act and 

supported by a declaration of title under the Land Title Inquiry Act . 



LAND TITLE INQUIRY ACT 

[RSBC 1996] CHAPTER 251 

Right to judicial investigation of fee simple title 

1 On petition to the Supreme Court, a person claiming to be the owner 

of an estate in fee simple in land or a trustee for the sale of the fee 

simple is entitled, whether the person has the legal estate or not, and 

whether the person's title is subject or not to any charges or 

encumbrances to have the title judicially investigated and its validity 

declared by the court. 

Investigation of interest in land 

2 (1) A person who has an estate or interest in land in British Columbia 

may apply to the court for the investigation of the person's title and a 

declaration of its validity. 

(2) The court may grant or refuse the application for the investigation 

at any stage of the proceedings, subject to appeal like any other 

decision. 

Application proceedings 

4 The application must be made to the Supreme Court by petition and 

must be supported by the following particulars: 

(a) the title deeds, if any, and certificates of title and 

evidences of title relating to the land that are in the 

possession or power of the applicant; 

(b) a certified copy of all recorded instruments affecting the 

land, or of all since the last judicial declaration, if any, 

under this Act was given, up to the time of the registering 

of the certificate of filing the petition as provided for by 

section 7; 
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(c) a certificate of the registrar of titles as to any charges, 

liens, judgments or certificates of pending litigation which 

have been registered in the land title office against the 

land; 

(d) a concise statement of the facts, which do not appear in 

the produced documents, as are necessary to make out the 

title; 

( e) proof of any facts which are required to be proved in 

order to make out the title, and which are not established 

by the other produced documents, unless the court 

dispenses with the proof until a future stage of the 

investigation; 

(f) an affidavit by the person whose title is to be 

investigated, and a certificate of one of that person's 

counsel to the effect later mentioned in this Act, unless the 

court sees fit to dispense with them; 

(g) a schedule of the particulars produced under this 

section. 

8 The court in investigating the title may receive and act on one or more 

of the following: 

(a) evidence that is receivable by the Supreme Court on a 

question of title; 

(b) evidence which the practice of English conveyancers 

authorizes to be received on the investigation of a title out 

of court; 

( c) other evidence, whether it is or is not receivable or 

sufficient in point of strict law, or according to the practice 

of English conveyancers, as long as it satisfies the court of 

the truth of the facts intended to be made out by it. 
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Form of evidence 

9 The proof required may be by or in the form of affidavits or 

certificates, or may be given orally, or may be in any other manner or 

form that is satisfactory to the court. 

Further evidence 

11 If the court is not satisfied with the evidence of title produced in the 

first instance, it must give a reasonable opportunity of producing 

further evidence, or of removing defects in the evidence produced. 

Construction of Act 

3 0 This Act must be construed and carried out to facilitate, as much as 

possible, the obtaining of perfect titles by the owners of estates in 

land, through the simplest machinery, at the smallest expense and in 

the shortest time, consistent with reasonable prudence in reference to 

the rights or claims of other persons. 
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Defirii tions. 

Applica
tion of 
Act. 

UMITATlONS CHAP. 37 

CHAPTER 37 

Limitations Act 

[Assented to 26th June, 1975.] 

HER MAJESTY, by and with the advice and consent of the Legislative 
Assembly of the Province of British Columbia, enacts as follows: 

I. In this Act, unless the context otherwise requites, 
"action" includes any proceeding in a court and arty exercise of a self-help 

remedy; 
"collateral" means land, goods, documents of title, instruments, securities, or 

other property that is subject to a security interest; 
"judgment" means a judgment, order, or award of 

(i) the Supreme Court of Canada relating to an appeal from a British 
Columbia court, 

(ii) the British Columbia Court of Appeal, 
(iii) the Supreme Court of British Columbia, 
(iv) a County Court of British Colum6ia, 
(v) the Provincial Court of British Columbia, and 

(vi) an arbitration pursuant to a submission to which the Arbitration 
Act applies; 

"secured party" means a person who has a security interest; 
"security agreement" means an agreement that creates or provides for a 

security interest; 
"security interest" means an interest in collateral that secures payment or 

performance of an obligation; 
"trust" includes express, implied and constructi've trusts, whether or not the .. 

trustee has a beneficial interest in the trust property, and whether or 
not. the trust arises only by reason of a transaction impeached, and 
includes the duties incident to the office of personal representative but 
does not include the duties incident to the estate or interest of a 
secured party in collateral. 

2. Nothing in this Act 
(a) interferes with a rule of equity that refuses relief, on the grounds 

of acquiescence, to a person whose right to bring an action is not 
barred by virtue of this Act, or 

(b) interferes with a rule of equity that refuses relief, on the ground 
of !aches, to. a person claiming equitable relief in aid of a legal 
right, whose right to bring the action is not barred by virtue of 
this Act, or 

(c) interferes with any rule or law that establishes a limitation period, 
or otherwise refuses relief, with respect to proceedings by way of 
judicial review of the exercise of statutory powers. 

221 
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LIMIT ATlONS 24 ELrZ. 2 

IO. Where a cause of action for the conversion or detention of goods 
accrues to a person and afterwards, possessiort of the goods not having been 
recovered by him or by a person claiming through him, 

(a) a further cause of action for the conversion or detention of the 
goods, or .... 

(b) a new cause of action for damage to the goods, or 
(c) a new cause of action to recover the proceeds of a sale of the 

goods, 
accrues to him or a person claiming through him, no action shall be brought 
on the further or new cause of action after the expiration of 6 years from the 
date on which the first cause of action accrued to the plaintiff or to a person 
through whom he claims. 

11. (l) Notwithstanding section 3 or 9, where, upon the expiration of the 
limitation period fixed by this Act with respect to actions on judgment, there 
is an enforcement process outstanding, the judgment creditor or his successors 
may 

(a) continue proceedings on art unexpired writ of execution, but no 
renewal of the wtit shall be petmitted, or · 

(b) commence or continue proceedings against land on a judgment 
registered pursuant to the Execution Act, but no renewal of the 

. registration shall be permitted unless those proceedings have been 
commenced, or 

(c) continue proceedings in which a charging order is claimed. 
(2) Where a court makes an order staying execution on a judgment, the 

running of time with respect to the limitation period fixed by this Act for 
actions on that judgment is postponed or suspended for so long as that order 
is in force. 

12. Except as specifically provided by this or any other Act, no right or 
title in or to land may be acquired by adverse possession. 

13. Where it is determined in an action that the law of a jurisdiction other 
than British Columbia is applicable and the limitation law of that jurisdiction 
is, for the purposes of private international law, classified as procedural, the 
court may apply British Columbia limitation law or may apply the limitation 
law of the other jurisdiction if a more just result is produced. 

14. (1) Nothi~g in this Act revives any cause of action that is statute· 
barred at the time this Act comes into force. 

(2) Subject to subsections (1) and (3), this Act ·applies to actions that 
arose before this Act comes into force. 

(3) If, with respect to a cause of action that arose before this Act comes 
into force, the limitation period provided by this Act is shorter than that 

}. 
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which formerly governed the cause of action, and will expire on or before 2 
years from the date this Act comes into force, the limitation period governing 
that cause of action shall be the shorter of 

(a:) 2 years from the date this Act comes into force, or 
(b) the limitation period that formerly governed the cause of action. 

(4) Subject to subsection (1), a c·onfinna:tion effective under section 4 is 
effective, whether given before or after this Act comes into force. 

(5) Nothing in this Act interfetes with any right or title to land acquired 
by adverse possession before this Act came into force. 

Consequential Amendments 

15. (1) The British Columbia Hydro and Power Authority Act, 1964 is 
amended 
(a) by repealing section 44 (2), (3) and (4) and substituting the following: 

(2) Notwithstanding anything in this Act, where a claim is made against 
the Authority fot damage to crops, gardens, shrubs, trees, or other growing 
things, or other damage caused by or incidental to the exercise of powers 
conferred by this section, if the amount of compensation for damage is not 
agreed upon, the claim shalJ be referred to a single valuator, to be appointed 
by the Lieutenant-Governor in Council, who shall value the damage and 
whose valuation is final and binding upon both the owner and the 
Commission and is not subject to appeal. , 
(b) by repealing section 52B, and 
(c) in section 53 (6) by adding", the Limitations Act" immediately after 

"Labour Relations Act". 

(2) Section 18 (15) of the Credit Unions Act is amended by striking out 
" ; but no action shall be brought after two years after the date of the last 
advance under a loan, or after the date of renegotiation of a loan, against a 
treasurer, credit officer, director, or member of a credit committee, except as 
a borrower, unless the loan or the renegotiation of the loan was made with 
intent to defraud the credit union, or the loan or renegotiation of the loan 
was made with intent to benefit, directly or indirectly, any of those officers". 

(3) Section 89 (2) of the Drainage, Dyking, and Development Act is 
amended by striking out " ; and. no action or proceedings shall be brought or 
commenced to recover indemnity under this subsection unless it is brought or 
commenced within one year from the expiration of the period allowed for 
redemption of the land" .. 

(4) The Families' Compensation Act is amended 
(a) by repealing section 6 (3), and 
(b) in section 7, by striking out " ; and no action shall be brought after 

twelve months from the death of the person whose death was caused by 
wrongful act, neglect, or default". 

(5) Section 29 of the Iruiustrial Transportation Act is amended 
(a) by repealing subsection (1 ), 
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(9) Section 14 (2), (3) and (4) of the Power Act is repealed and the 
following is substituted: 

(2) NotWithsta:nding anylhing in Patt VII, where a claim is made against 
the Commission for damage to crops, gardens, shrubs, trees; or other growing 
things, or other damage caused by or incidental to the exercise of powers 
conferred by this section, if the amount of compensation for damage is not 
agreed upon, the claim shall be referred to a single valuator, to be appointed 
by the Lieutenant-Governor in Council, who shall value the damage and 
whose valuation is final and binding upon both the owner artd the 
Commission and is not subject to appeal. 

( 10) Section 271 (I) and (2) of the Railway Act is repealed and the 
following is substituted: 

(I) In any action or suit for indemnity for any damages or injuries 
sustained by reason of the construction or operation of the railway, the 
defendants may prove that the damage or injury alleged to have been done 
was in pursuance of and by authority of this Act. 

16. (1) Without restricting the generality of subsection (2), the enact
ments set out in the Schedule are repealed. 

(2) Where an Act that incorporates or constitutes a private or public body 
contains a provision that would have the effect of limiting the time in which 
an action 

Within section 3 (l), (2) and (3), or (a) 
(b) to enforce any right or obligation not specifically created by that 

Act, 
may be brought against that body; that provision is repealed to the extent 
that it is inconsistent with this Act. 

(3) Subsection (2) does not apply to a limitation provision that 
specifically provides that it operates notwithstanding this Act. 

17. The Statute of Limitations is repealed. 

18. This Act comes into force on July l, 1975. · 

SCHEDULE 

s. 24 (2) and (3) oftheAutomobilelnsuranceAct;S.B.C., 1973, c. 6. 
s. l.6 of the Chi//iwack Dy king District Act, 1949; S.B.C., 1949, c. 9. 
s. 14 (2) of the Chiropractic Act; R.S.B.C., 1960, c. 54. · 
s. 43 (2) ands. 150 (8) of the Companies Act; S.B.C., 1973, c. 18. 
s. 65 of the Dentistry Act; R.S.B.C., 1960, c. 99. 
s. 20 of the Department of Highways Act; R.S.B.C., 1960, c. 103. 
s. 18 of the Department of Public Works Act; R.S.B.C., 1960, c. 109. 
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judgment is postponed or suspended for so long as 

that order is in force. 

Adverse possession 

12 Except as specifically provided by this or any other 

Act, no right or title in or to land may be acquired 

by adverse possession. 

Foreign limitation law 

13 (1) If it is determined in an action that the law of a 

jurisdiction other than British Columbia is applicable 
and the limitation law of that jurisdiction is, for the 
purposes of private international law, classified as 
procedural, the court may apply British Columbia 
limitation law or may apply the limitation law of the 
other jurisdiction if a more just result is produced. 

(2) If section 3 ( 4) (k) or (I) applies to an action 
described in subsection (1) of this section, the court 
must apply section 3 (4) despite subsection (~)of 
this section. 

Transitional provision 

14 (1) Nothing in this Act revives any cause of action 

that is statute barred on July 1, 1975. 

(2) Subject to subsections (1) and (3), this Act 
applies to actions that arose before July 1, 1975. 

(3) If, with respect to a cause of action that arose 

before this Act comes into force, the limitation 
period provided by this Act is shorter than that 

http://www.qplegaleze.ca/nxt/gateway.dll/2013%20Consolidati... 22/10/2013 
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which formerly governed the cause of action, and 

will expire on or before July 1, 1977, the limitation 
period governing that cause of action is the shorter 

of 
> 

(a) 2 years from July 1; 1975, or 

(b) the limitation period th.at formerly 
governed the cause of action., 

(4) Subject to subsection (1), a confirmation 
effective under section 5 is effective, whether given 
before, on or after July 1, 1975. 

(5) Nothing in. this .. Act interferes with a·ny right or 

title to land acquired by adverse possession before 
July 1, 1975. 

(6) This section ddes not apply to an action or cause 
of action to which section 3 ( 4) (k). or (I) applies. 

Repeal of special limitations 

15 (1) ~fan Act that incorporates or constitutes a 

private or public body contains a provision that 
would have the effect of limiting the time in which 
an action 

(a) within section 3 (2), (3) and ( 4), or 

(b) to enforce any right or obligation not 
specifically created by that Act, 

may be brought against that body, that provision is 

repealed to the extent that it is inconsistent with 
this Act. 
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Adverse possession 

LIMITATION ACT 

[SBC 2012] CHAPTER 13 

2 8 (1) Except as specifically provided by this or any other Act, no right or 

title in or to land may be acquired by adverse possession. 

(2) Nothing in this Act interferes with any right or title to land acquired. 

by adverse possession before July 1, 1975. 
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LIMITATION OJ.i' A.CTIONS, CHA.P. 145 

CHAPTER 145. 

An Act for Limitation of Actions, and for Avoiding 
of Suits in Law. 

HIS MAJESTY, by and with the advice and consent of the 
Legislative Assembly -of the Pr-0vince of British Columbia, 

enacts as follows:-
PreZimti,nary. 

1. This Act may be cited as the "Statute of Limitations." R.S. Short title. 

1911, c. 145, s. 1. 

1877 

2. This Act is divided int-o four parts, relating to the following Division of Act 
snbject-matters :- into parts. 

PAET. SECTION. 

I.-Limitation of Person.a.I Actions, Actions for Debts 
and of Account . . . . . . . . . . . . . . . . . . . . . . . . . . . 3-14 

II.-Limitation of Actions as to Real Property ....... 15-49 . . 
III.-Limitation of Actions for Recovery of Specialty 

Debts • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50-55 
IV.-Limitation where Cause of .A:ction arises abroad .. 56-58 

R.S. 1911, c. 145, s. 2. 

PA.RT I. 

LIMITATION OJ.i' PERSONAL ACTIONS) ACTIONS FOR DEBTS AND OF 

ACCOUNT. 

8. All -actions of trespass quare clausum fregit; all .actions of !Limitation of 

tr d tin ti t d 1 . f t ki certain personal espass, e · ue, ac on swr rover, an rep evm or a ng away actions. 

of goods and cattle; all actions of account and upon. the case ('other 
than such accounts as concern the trade of merchandise between 
merchant and merchant, their factors or servants) ; all actions of 
debt grounded upon any len.ding -or··contract without specialty; all 



1882 

Limitation of 
act1on11 to recover 
land or rent. 

Rules as to when 
right of actlon 
deemed to have 
accrued. 

CHAP. 145 L!ilHTATION OF ACTIONS. SEC. 16 

or interest claimed, as heir, issue in tail, tenant by the 
courtesy Qf England, tenant in dower, successor, special 
or general ·occupant, execut-Or, administrator, legatee, 
husband, assignee, appointee, devisee, or otherwise, and 
also any person who was entitled to an estate or interest 
to which the person so claiming, or some -person through 
whom he claims, .became entitled as lord by escheat; and 

"Person " shall extend to a body politic, corporate, 01• collegiate, 
and to a class of credit?rs ·or other persons, as well as an 
individual. [3 & 4 Will. 4, c.-27;- s. 1]; R.S. 1911, c. 145, 
s.15. 

16. No person shall make an entry or distress or bring an action 
to recover any land or rent but within twenty years next after the 
time at which the right to make such entry or distress or to bring 
such action shall have fii:st accrued to some person through whO'lll 
he claims; or if such i•ight-shall not have accrued to any person 
through whom he claims, then within twenty years next after the 
time at which the right to make such entry or distress or to bring 
such action shall have first accrued to the person making or 'bringing 
the same. [3 & 4 Will. 4, c. 27, s. 2] ; R.S. 1911, c. 145, s. 16. 

1 7. In the con'StrucUon Qf this Part of this Act, the right to make 
an entry or distress, or to bring an action to rec-0ver any land or 
rent, shall be deemed to have fi.Tst accrued at such time as herein
after is mentioned, that is to say:-

When the person claiming such land -0r rent, or some person 
through whom he claims, shall, in re&pect \lf the· estate or 
interest claimed, have been in possession or in receipt of 
the profits of such land, or in receipt .of such 'l'ent, and 
shall while entitled thereto have been dispossessed, or have 
discontinued such possessi-0n or receipt, then such right 
shall ibe deemed to have first accrued at the time of such 
dispossession or discontinuance of posisession, or at the 
last time at which any such profits Ql' rent were or was so 
received; and 

When the person claiming such land or rent shall claim the 
estate ·Or interest of some deceas'ed person who shall have 
continued in such possession or receipt in respect of the 
same estate 01• interest until the time of his death, and 
shall have been the last pers-0n entitled to such estate or 
interest who shall have ibeen in such possession ·or receipt, 
then ·such right shall be deemed to have .first accrued at 
the time ·of such death; and 

When the person claiming such land or rent shall claim in 
respect of an estate or' interest in possession granted, 
appojnted, or otherwise assure.d iby. any instrument (other 
than a will) to him, or some person through whom he 

;r 
/ ' i 
i 
! 
.1 

\ 

J 



~?: 
;:}·~-(:: 

SEC. 43 L111nTATION oF ACTIONS. CHAP. 145 . 1889 

one person claiming through the mortgag-0r or mortgagors, such Acknowledgment 
• • g.tven to one mort-acknowledgmen t, if given to any one of such mortgagors or persons, gago~ to operate :In 

or his or their agent, shall ·be as effectual as if the same had been favour of an. 

given t-0 all such mortgagors or -persons. 
But where there shall be more than one mortgagee, or more Acknowledgment 

th l. • • th t t · t t f th t given by one of an one person CJ!a.mung e es a e or m eres o e mor gagee -seve.i:al mortgagees 

h . ed. f h to be eteectual only or mortgagees, sue acknowledgment, sign iby ·one -0r more o sue against the mort· 
• · gagee signing same. 

mortgagees or persons, shall be effectual only as against the party 
or parties signing as aforesaid, and the person or persons claiming 
any part of the mortgage-money, or land or rent, by, from, or under 
him or them, and 13.D.Y person ·or .persons entitled to any estate or 
estates, interest or interests, to take effect after or in defeasance of 
his or their estate or estates, interest or interests, and shall not 
operate to give to the mortgagor or mortgagors a right to redeem 
the mortgage as against the person: or persons entitled to any other 
undivided-Or divided part ·of the money o·r land ·or rent. 

An·d where such of the mortg.agees or persons aforesaid as shall Where the mort
have given such a<!knowledgment shall be entitled to a divided part ~~N~~Jf:J~::tc1k 

. • . entitled to a divided of the land or rent comprised m the mortgage, or some estate or part of mort-
• • • gaged premises mterest therein, and not to any ascertamed part of the mortgage- mortgagor may' 

• redeem sucll dlvided money, the mortgagor or mortgagors shall be entitled to redeem the part. 

same divided part of the land or rent on payment, with interest, 
of the part of the mortgage·money whieh shall bea-i· the same pro-
portion to the whole of the mortgage-money as the value of such 
divided part of the lan-d or rent shall bear to the value of the iwhole 
of the land or rent com-prised in the mortgage. [3 &· 4 Will. 41 

c. 27, s. 28}; R.S. 1911, c. 145, s. 40. 

41. At the determination of the period limited by this Act to .A.t the end of the 

any person for making an entry or distress, or ibringing any writ fii:1~1g~f ~m6;itton 
of quare impedit or other a-ction or suit, the right and title of such extinguished. 

person t-0 the land, rent, or advowson, for the recovery whereof such 
entry, distress, acti'Dn, or suit respectively might ·have 1been made or 
brought within such period shall be extinguished. (3 & 4 Will. 4, 
c. 27, s. 34] i R.S. 1911, c: 145, s. 41. 

42. The receipt of the rent payable by any tenant from year to Receipt of rent 
· h deemed receipt of year, or other lessee, shall, as agamst sue lessee or any person profits. 

claiming under him (but subject to the lease), be deemed to be 
. the receipt of the profits o:f the land for the purposes of this .A.ct. 
[3 & 4 Will. 4, c. 27, s. 35} i R.S. 1911, c. 145, s. 42. 

43. No action or suit or other proceeding shall be brought to Money charged upon 

f d b t · d land and legacies to recover any sum o money secure 1 y any m.or gage, JU gment, or be deemed satisfied 

1• th · h d bl t f 1 d t at the encl of twenty 1en, or o erwise c arge upon or pay•a e ou o any an or ren , years, 1t there shall 

t 1 · 'ty 1 b t 'thi t ' t · t be no interest paid a ·aw or m equ1 1 or any egacy, u Wl n wen y years nex or acIµiowledgment 

after a present right to receive the same shall -have accrued to some :e:i'B.~ in the 

1:19 



SEC. 49 Ll.i\UTATION Qll' AC:t'IONS. CHAP. 145 1891 

47. Where such cause of action or suit with respect to which the Period of limitation 
' d fl' •t ti • fix db ti 43 4A d 45 f th" A t to run as to joint per10 o nn1 a on is e y sec onsi 1 ,.,, an o is ..o:C , or debtors in tbe jurls· 

1
. . . . th diction, though some any ·of them, ies agarnst two or more JOmt debtors, e person or are beyond seas. · 

persons who shall .be entitled to the same shall n·ot be entitled to 
any time within which to commence and sue ·any such action or suit 
against any one or more of wch joint debtors who shall not be· 
beyond the seas at the time such cause of action 'Or suit accrued, by 
reason only that some other one or more of such joint debtors was 
or were, at the time such cause of action accrued, beyond the seas, 
and wch person •or persons so entitled as aforesaid shall not be 
barred from eommencing and suing any action or suit against the 
joint debtor or joint debtors who was or were beyond the seas at 
the time the cause of ·action or suit accrued, after his -or their return 
from ·beyond the seas, by reason only th.at judgment was already 
recovered against any one or m9re of such joint debtors who was 
or were not beyond the seas at the time aforesaid. [19 & 20 Viet., 
c. 97, s. 11]; R.S. 1911, c. 1451 s. 47. 

48. It shall and may be lawful for any person entitled to or Morti:agees of land 

l · · d t f I d b · 'thi th d fi 'ti within the definition c a1mmg un er any mor gage ·o an , emg w1 n e e Ill on of s. 1'? of thls Act 
· d · ti 15 f th" A t t ak t b . may bring actions to contame 1n sec on o is c o m e an en ry or rmg an recover 111.Dil within 

ti t l 't . 'ty t h l d t tim twenty yenrs after ac on a aw or SUl in equ1 o recover sue an a any e la.st Dayment of 
· • • principal or interest. 
within twenty years next after the last payment of any part of the 
principal money or interest secu·red by such mortgage, although more 
than twenty years may have lapsed sin-ce the time at which the right 
to make such entry ·or •bring such action or suit in equity shall have 
first accrued, anything in this Act notwithstanding. [7 Will. 4 & 
1 Viet., c. 28, s. 1]; R.S. 1911, c. 145, 'S. 48. 

49. The King's Majestv, his heirs and successors, shall not at The Crown not to 
• • • • • sue aft.ir sixty years 

any t1me hereafter SUe1 Impeach, qUeStlOn, -Qr l.ID.plead any person Or by reason Of lands 

f . . . l d t t havtng been in persons or or m anywise concerning any manors, an s, enemen s, charge. 

rents, tithes, or hereditfrments whatsoever (other than liberties or 
franchises) which such person ·or persons, or his or their 01• any of 
their ancestors <>r predecessors, or those from, by, or under whom 
they do or shall claim, have or shall have held or enjoyed or taken 
the rents, Tevenues, issues, or profits thereof by the space ·of sixty 
years nert before th-e filing, issuing, or commencing of every such 
action, bill, plaint, information, c<>mmission, or other suit or pro· 
ceeding as shall at any time or times hereafter be filed, issued, or 
commenced for recovering the same or in respect thereof, by reason 
only that the same manors, lands, tenements, rents, tithes, or 
hereditaments, or the rents, revenues, issues, or profits thereof, have 
or shall have been in charge to His Majesty or his predecessors 
or successors, or stood insuper of record within the said space of 
sixty years, but that such having been in charge and such standing 
insupe1• of record shall be as against such person and persons, and 



i ! 
: i I 

1892 ·CHAP. 145 LIMITATION OF ACTIONS. SEC. 50 

all claiming by, from, or under them or any of them, of no force 
and effect. [24 & 25 Viet., ·C. 62, s. 1] ; R.S. 19'11, c. 145, s. 49. 

PART III. 

LIMITATION OF AcrroNS FOR RECOVERY OF SPECIALTY DEBTS • • 
Limitation of 50. All actions of debt for rent upon an indenture of demise, all 
actions of debt on • ;;.. • lt · 
specialties and actions of covenant or debt upon any bond or <Jtuer specia y, and 
awards, and actions ll t' f d "t · • f · · · d I tor penalties. a ac ions or eu or sc1re ac1as upon any recogmzance1 an a so 

Provision as to 
infants, femes 
covert, antt insane 
persons. 

Absence of defen
dB.llts beyond seas 
provided for. 

all actions of debt upon any award where the ·submission is not by 
specialty, -0r for any :fine due in respect of. any copyhold estates, 
or for an esca-pe, or for money levied on any :fi.eri facias, and all 
actfons for penalties, damages, or sums ·of money given to the party 
·aggrieved, by any Statute, that shall be sued or brought at any 
time, shall be commenced and sued within the time and limitation 
hereinafter expressed, and not after: 

That is to say, the said actions of debt for rent upon an 
indenture of c!emise, or covenant or debt upon any bond 
or other specialty, actions of deibt or sci're facias upoJ?. 
recognizance, within twenty years after the cause of such 
actions or suits, but not after; the said actions by the 
party grieved, within two years after the cause of such 
actions or suits, iJmt not after; and the said -other actions, 
within six yea:rs after the cause of such actions or suits, 
but not after: 

Provided that nothing herein contained shall extend to ~ny action 
given by any Statute where the time for ·bringing such action is or 
shall be by any Statute specially limited. [3 & 4 Will 4, ·c. 42, 
s. 3]; R.S. 1911, c. 145, s. 50. 

51. If any person or persons that is or are or shall be entitled to 
any such action or suit, or to such sciTe facias, is or are or shall be, 
·at the time of any sueh cause of action accrued, within the age 
o'f twenty-one years, feme covert, or non compos mentis, then such 
person or persons shall be at lioberty to bring the same -actions, so 
as they commence the same within such times after their coming 
to ·or being of full age, discovert, of sound memory, as other persons 
having no such impediment should, according to the provisions of 
this Act, have done. 

And if any person or persons against wh9m. there shall be any such 
cause of action is or are or ·shall be, at the time such cause of 
:action accrued, ·beyond the seas, then the person or persons entitled 
to any such cause of action shall be at liberty to boring the same 
against such person or persons within such. times as are before 
limited after the return of such person or persons from beyond the 
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STATUTE OF LIMITATIONS CHAP. 370< 

PART II 

LIMITATION OF ACTIONS AS TO REAL PROPERTY 

15. The words and expressions hereinafter mentioned, which in their 
ordinary signification have a more confined or a different meaning, shall 
in this Part of this Act, except where the nature of the provision or the 
context of this Part of this Act shall exclude such construction, be inter
preted as follows, that is to say, 

"land" shall extend to manors, messuages, and all other corporeal 
hereditaments whatsoever, and also to tithes· (other than tithes 
belonging to a spiritual or eleemosynary corporation sole), 
and also to any share, estate, or interest in them, whether the 
same shall be a freehold or chattel interest, and whether free
hold or copyhold, or held according to any other tenure; and 

" rent " shall extend to all heriots, and to all services and suits for 
which a distress may be made, and to all annuities and periodi
cal sums of money charged upon or payable out of any land 
(except moduses of compositions belonging to a spiritual or 
eleemosynary corporation sole) ; and 

the person through whom another person is said to claim shall 
mean any person by, through, or under, or by the act of 
whom, the person so claiming became entitled to the estate or 
interest claimed, as heir, issue in tail, tenant by the courtesy of 
England, tenant in dower, successor, special or general occu
pant, executor, administrator, legatee; husband, assignee, 
appointee, devisee, or otherwise, and also any person who was 
entitled to an estate or interest to which the person so claim
ing, or some person through whom he claims, became entitled 
as lord by escheat; and 

" person " shall extend to a body politic, corporate, or collegiate, 
and to a class of ·creditors or other persons, as well as an 
individual. [3 & 4 Will. 4, c. 27, s. 1]; R.S. 1948, c. 191, 
s. 15. 

16. No person shall make an entry or distress or bring an action to 
recover any land or rent but within twenty years next after the time at 
which the right to make such entry or distress or to bring such action 
shall have first accrued to some person through whom he claims; or if 
such right shall not have accrued to any person through whom he claims, 
then within twenty years next after the time at which the right to make 
such entry or distress or to bring such action shall have first accrued to 
the person making or bringing the same. [3 & 4 Will. 4, c. 27, s. 2]; 
R.S. 1948, c. 191, s. 16. 

17. In the construction of this Part of this Act, the right to make an 
entry or distress, or to bring an action to recover any land or rent, shall 
be deemed ·to have first accrued at such time as hereinafter is mentioned, 
that is to say, 4613 
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some person claiming his estate, or to the agent of such mortgagor or 
person, in writing, signed by the mortgagee or the person claiming 
through him; and in such case no such suit shall be brought but within 
twenty years next after the time at which such acknowledgment or the 
last of such acknowledgments, if more than one, was given. And when 

Acknowleds- there shall be more than one mortgagor, or more than one person claim
ment given to 
one mortg11;gor ing through the mortgagor or mortgagors, such acknowledgment, if given 
to operate m 
favour of au. to any one of such mortgagors or persons, or his or their agent, shall be 

Aknowledg
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At the end of 
the period of 
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as effectual as if the same had been given to all such mortgagors or 
persons. 

But where there shall be more than one mortgagee, or more than one 
person claiming the estate or interest of the mortgagee or mortgagees, 
such acknowledgment, signed by one or more of such mortgagees or 
persons, shall be effectual only as against the party or parties signing as 
aforesaid, and the person or persons claiming any part of the mortgage-
money, or land or rent, by, from, or under him or them, and any person 
or persons entitled to any estate or estates, interest or interests, to take 
effect after or in defeasance of his or their estate or estates, interest or 
interests, and shall not operate to give to the mortgagor or mortgagors a 
right to redeem the mortgage as against the per.son or persons entitled to 
any other undivided or divided part of the money or land or rent. 

And where such of the mortgagees or persons aforesaid as shall have 
given such acknowledgment shall be entitled to a divided part of the land 
or rent comprised in the mortgage, or some estate or interest therein, and 
not to any ascertained part of the mortgage-money, the mortgagor or 
mortgagors shall be entitled to redeem the same divided part of the land 
or rent on payment, with interest, of the part of the mortgage-money 
which shall bear the same proportion to the whole of the mortgage-money 
as the value of such divided part of the land or rent shall bear to the value 
of the whole of the land or rent comprised in the mortgage. [3 & 4 Will. 
4, c. 27, s. 28]; R.S. 1948, c. 191, s. 40. 

41. At the determination of the period limited by this Act to any 
person for making an entry or distress, or bringing any writ of quare 
impedit or other action or suit, the right and title of such person to the 
land, rent, or advowson, for the recovery whereof such entry, distress, 
action, or suit respectively might have been made or brought within such 
period shall be extinguished. [3 & 4 Will. 4, c. 27, s. 34]; R.S. 1948, 
c. 191, s. 41. 

42. The receipt of the rent payable by any tenant from year to year, 
or other lessee, shall, as against such lessee or any person claiming under 
him (but subject to the lease), be deemed to be the receipt of the profits 
of the land for the purposes of this Act. [3 & 4 Will. 4, c. 27, s. 35]; 
R.S. 1948, c. 191, s. 42. 

43. No action or suit or other proceeding shall be brought to recover 
any sum of money secured by any mortgage, judgment, or lien, or other-
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such joint debtors who shall not be beyond the seas at the time such 
cause of action or suit accrued, b'y reason only that some other one or 
more of such joint debtors was or were, at the time such cause of action 
accrued, beyond the seas, and such person or persons so entitled as afore
said shall not be barred from commencing and suing any action or suit 
against the joint debtor or joint debtors who was or y,rere beyond the seas 
at the time the cause of action or suit accrued, after his or their return 
from beyond the seas, by reason only that judgment was already recov
ered against any one or more of such joint debtors who .was or were not 
beyond the seas at the time aforesaid. [19 & 20 Viet., c. 97, s. 11]; 
R.S. 1948, c. 191, s. 46. 

t;tgd1~~~ of 47. It shall and may be lawful for any person entitled to or claiming 
~es?i~fS~s under any mortgage of land being within the definition contained in sec
~~~~:~.;it'ing ti.on 15 of this Act to make an entry or bring an action at law or suit in 
~~);~~2:fcy equity to recover such land at any time within twenty years next after 
r.:~:~~nt the last payment of any part of the principal money or interest secured 
of prjncipal by such mortgage, although more than twenty years may have lapsed 
or interest. • 

The Crown not 
to sue after 
sixty years 
by reason of 
lands having 
been In 
charge. 
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since the time at which the right to make such entry or bring such action 
or suit in equity shall have first accrued, anything in this Act notwith
standing. [7 Will. 4 & 1 Viet., c. 28, s. 1]; R.S. 1948, c. 191, s. 47. 

48. The Queen's Majesty, her heirs and successors, shall not at any 
time hereafter sue, impeach, question, or implead any person or persons 
for or in anywise concerning any manors, lands, tenements, rents, tithes, 
or hereditaments whatsoever (other than liberties or franchises) which 
such person or persons, or his or their or any of their ancestors or pre
decessors, or those from, by, or under whom they do or shall claim, have 
or shall have held or enjoyed or taken the rei;its, revenues, issues, or 
profits thereof by the space of sixty years next before the filing, issuing, 
or commencing of every such action, bill, plaint, information, commis
sion, or other suit or proceeding as shall at any time or times hereafter 
be filed, issued, or commenced for recovering the same or in respect 
thereof, by reason only that the same manors, lands, tenements, rents, 
tithes, or hereditaments, or the rents, revenues, issues, or profits thereof, 
have or shall have been in charge to Her Majesty or her predecessors or 
successors, or stood insuper of record within the said space of sixty years, 
but that such having been in charge and such standing insuper of record 
shall be as against such person or persons, and all claiming by, from, or 
under them or any bf them, of no force and effect. [24 & 25 Viet., c. 62, 
s. 1]; R.S. 1948, c. 19-1, s. 48. 


