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PART I - OVERVIEW AND FACTS
1.

This proposed appeal arises from a finding of the Law Society of Upper Canada's

specialized Appeal Panel that the Applicant engaged in professional misconduct when he made
personal attacks on the integrity and bona fides of two prosecutors.
2.

The finding of professional misconduct was necessarily context and fact-specific,

requiring the interpretation and application of the Law Society's home statute to the evidence
before it. Its finding is entitled to deference. The Appeal Panel's findings have been adjudged to
be reasonable and correct by a unanimous panel of the Divisional Court, and a majority of the
Court of Appeal for Ontario. Further judicial consideration of the particular facts of this case is
not a matter of national or public importance.
3.

Neither does the decision of the Court of Appeal raise issues of public or national

importance which warrant this Court's consideration simply because the acts of professional
misconduct occurred inside a courtroom. There is no need to address them further.
4.

The majority of the Court of Appeal correctly applied this Court's reasons in Dunsmuir,

Ryan and Dore when it found that the appropriate standard by which to review the Appeal

Panel's decision was reasonableness. 1 The Dunsmuir framework has proven adequate and
effective in delineating the appropriate margin of appreciation to be afforded to this Law Society
Tribunal disciplinary decision.

1

Dunsmuir v. New Brunswick, 2008 S.C.C. 9 at para. 54 ("Dunsmuir''), Brief of Authorities of the Applicant, Tab
1; Law Society of New Brunswick v. Ryan, 2003 S.C.C. 20 ("Ryan''), Brief of Authorities of the Law
Society, Tab 2; Dore v. Barreau du Quebec, 2012 S.C.C. 12 ("Dore''), Briefof Authorities of the
Applicant, Tab 3;
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5.

The exercise of the Law Society's statutory mandate to regulate the profession in the

public interest does not amount to an impermissible delegation of, or intrusion upon, the power
of the courts to control their own process. Rather, the fulfillment of the complementary function
of the Law Society, in upholding the standards of professionalism for advocates, serves the
public interest and preserves and enhances the regulation of the legal profession in the public
interest.
6.

Mr. Groia has not identified any issue of national or public importance which warrants

further consideration by this Court arising from either the facts of this case or the issues arising
from the finding of professional misconduct. The Appeal Panel's decision that Mr. Groia fell
below the standard of professionalism required of an advocate appearing in court is well within
the range of reasonable outcomes, reveals no legal errors and should be finally affirmed by an
order dismissing the application for leave to appeal.
FACTS

7.

Following a lengthy hearing, Mr. Groia was found by the Law Society Hearing Panel to

have engaged in professional misconduct in the defence of the first phase of the trial of Regina v.
Felderhof, a case brought under the Securities Acr heard in the Ontario Court of Justice.3 The

finding of misconduct was upheld by a five member Appeal Panel of the Law Society who Mr.
Groia agreed should adjudicate the issue of professional misconduct itself rather than send the
matter back to a new hearing if they found a legal error in the Hearing Panel's decision. 4

2
3

Securities Act, R.S.O. 1990, c. S.5

Law Society Hearing Panel Decision dated June 28, 2012 ("Reasons for Decision"), Application Record, Vol. I,
Tab 3, pp. 10-62
4
Law Society Appeal Panel Decision dated November 28, 2013 ("Reasons for Decision of the Appeal Panel''),
Application Record, Vol. I, Tab 6, pp. 84-171
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8.

Among other things, Mr. Groia argued he was a zealous advocate and that since the trial

judge had not criticized his conduct, the Law Society had no role to play in the matter. Both the
Hearing Panel and Appeal Panel disagreed. They each independently found that Mr. Groia made
persistent personal attacks on the prosecution that were unjustified and that his conduct fell
below the standards required by the Rules of Professional Conduct.
9.

The Hearing Panel imposed a two-month suspension of Mr. Groia's license to practice

law and ordered costs in favour of the Law Society. 5 The Appeal Panel reduced the length of the
suspension to one month and reduced the quantum of the costs award. 6
10.

The Divisional Court dismissed Mr. Groia's appeal for Reasons dated February 2, 2015. 7

It also found that there was no reasonable basis for Mr. Groia's deliberate and consistent pattern

of personal attacks on the prosecutors during the first phase of the trial in Regina v. Felderhof
The Divisional Court also concluded that Mr. Groia's misconduct brought the administration of
justice into disrepute, or would tend to do so, in satisfaction of an additional element it would
have added to the test.
11.

Leave to appeal to the Court of Appeal for Ontario was granted and the appeal proceeded

December 14-16, 2015. In reasons released June 16, 2016 Cronk J.A., writing for the majority,
affirmed the decision of the Appeal Panel in its entirety and dismissed the appeal. Justice Cronk
summarized her reasons as follows:

~Reasons for Decision, Application Record, Vol. I, Tab 3, pp. 10-62
6

Reasons for Decision of the Appeal Panel, Application Record, Vol. I, Tab 6 at para. 12, p. 89; Law Society
Appeal Panel Reasons for Decision on Costs dated March 21, 2014, Application Record, Vol. I, Tab 8, pp.
174-177
7
Reasons for Decision of the Divisional Court dated February 2, 2015 ("Divisional Court Reasons"), Application
Record, Vol. I, Tab 10, pp. 180-222
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a courtroom, including zealous advocacy accompanied by courtesy,
civility and good faith dealings, secures the nobility of the profession in
which lawyers in this province are privileged to practise. The Appeal
Panel concluded that this requirement was breached in this case. This
conclusion, in my opinion, was both reasonable and correct. I would
dismiss the appeal. 8

12.

As to the applicable standard of review, the majority reasoned that Dunsmuir and this

Court's previous decisions in Ryan and Dore confinned that the presumption of a deferential
reasonableness review applied to the decisions of the Law Society's discipline process. The
majority rejected Mr. Groia's argument that a correctness review of the Appeal Panel's decision
was necessary, reasoning that there was no principled difference between in-court and out-ofcourt conduct for the purpose of detennining the appropriate standard ofreview.
13.

The majority gave detailed reasons for rejecting Mr. Groia's argument in favour of a

correctness review for in-court conduct. It found that the argument rested on the flawed
assumption that the Law Society discipline of his in-court conduct in the absence of complaint
by a trial judge interfered with judicial independence. It reasoned that Mr. Groia's position was
also premised on an "unduly constrained view of the expertise of the Law Society's disciplinary
tribunals [which] runs contrary to established jurisprudence". 9 The majority agreed that Mr.
Groia's position, if accepted, would effectively "sanction the abrogation of the Law Society of its
responsibilities to the public and the legal profession, as expressly vested in it by the
legislature". 10 The majority therefore concluded that,
The Law Society's exercise of its jurisdiction over an advocates' in-court
conduct is not an after-the-fact review of a trial judge's decisions about
how to manage his or her courtroom. Rather, it is a review squarely
8

Reasons for Decision of the Court of Appeal for Ontario dated June 14, 2016 ("ONCA Reasons"), Application
Record, Vol. II, Tab 14 at para. 241, p. 303
9
Ibid.. at para. 79, p. 256
10
Ibid, at para. I 01, p. 263
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11
the minimum standards of professionalism as set by the Law Society.

14.

Justice Brown dissented. He would have applied a correctness review because the case

concerned in-court conduct. He proposed a new test and would have allowed the appeal.
15.

The decision of the majority affmning the reasonableness of the Appeal Panel's decision

is consistent with a well-established tradition of academic writing and jurisprudence articulating
the importance of civility as a component of the duty of professionalism. 12 The majority of the
Court of Appeal confirmed that the importance of the duty of civility to the public interest is not

in doubt:
Civility is not merely aspirational. It is a codified duty of professional
conduct enshrined in the Conduct Rules and, as repeatedly confirmed by
the courts, an essential pillar of the effective functioning of the
administration of justice. In Ontario, at least, its necessity and
importance in our legal system is now settled law. 13

16.

The Appeal Panel recognized that it would not be possible to precisely formulate a test

for incivility amounting to professional misconduct. The majority's reasons deferred to the
Appeal Panel's "fundamentally contextual and fact-specific" approach, which it considered to
have struck a reasonable balance of the numerous considerations engaged on the facts of the

11

ONCA Reasons, Application Record, Vol. II, Tab 14 at para. 106, pp. 264-265
Michael Code, "Counsel's Duty of Civility: An Essential Component of Fair Trials and an Effective Justice
System", (2007) 11 Canadian Criminal Law Review 97 ("Code"), Brief of Authorities of the Law Society,
Tab 4; "Principles of Civility for Advocates'', The Advocates' Society: Institute for Civility &
Professionalism, (2009), Brief of Authorities of the Law Society, Tab 5; G. Arthur Martin, "The Practice of
Criminal law as a Career'' (2002) reprinted in Law Society of Upper Canada Gazette, Brief of Authorities
of the Law Society, Tab 6; Austin M. Cooper, "The 'Good' Criminal Law Barrister", 23 Advocates' Society
Journal No. 2, 7-12 (Autumn 2004), Briefof Authorities of the Law Society, Tab 7; K. A. Nagorney, "A
Discussion of Civility Among Lawyers" ( 1999), 12 Georgetown Journal of Legal Ethics 815 at 816-17,
Brief of Authorities of the Law Society, Tab 8
13
ONCA Reasons, Application Record, Vol. H, Tab 14 at para. 119, p. 268

12
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and the public's interest in a lawyer's fulfillment of the duties of civility and zealous advocacy.
17.

14

The Appeal Panel's application of this approach in its central findings as to liability were

scrutinized by the majority, and determined again to be reasonable:
Having reviewed the relevant parts of the record, described in part above,
I conclude that [the Appeal Panel's] critical findings were amply
justified. Mr. Groia's remarks on the days in question, quoted above,
were uncivil and discourteous and exceeded even the most broadly
defined reasonable boundaries of zealous advocacy. They struck,
without a reasonable basis, at the heart of the OSC prosecutors' duties to
the court, to opposing counsel and to the administration of justice -in
short, at their most basic duties as 'ministers of justice' and officers of
the court. They also affected the orderly progression of the trial and the
dignity of the proceedings and contributed to the delay in the completion
of the testimony of the first witness at trial. [... )
I have no doubt that what occurred in this case, if viewed by an informed
and objective member of the public, could only have diminished
confidence in the administration of justice.
As I have attempted to emphasize, Mr. Groia began making allegations
of deliberate prosecutorial misconduct on the first day of the trial. He
repeatedly returned to these allegations throughout the proceeding. When
he began his cross-examination of Mr. Francisco, on Day 52, he
forcefully renewed his attacks on the integrity of the OSC prosecutors.
[ ... )'5

18.

The decision of the Appeal Panel and its review by the Court of Appeal for Ontario are

consistent with previous judicial pronouncements on the very conduct at issue. Mr. Groia's
conduct during Phase One was the subject of previous findings and conclusions of the Superior
Court of Justice and the Ontario Court of Appeal in proceedings brought for Judicial Review in

R. v Felderhof. 16

14

Reasons for Decision of the Appeal Panel, Application Record, Vol. I, Tab 6 at para. 232, p. 133
ONCA Reasons, Application Record, Vol. 11, Tab 14 ~t paras. 211-213, pp. 295-296
16
Superior Court of Justice Reasons for Decision of Campbell, J. dated October 31, 2002 ("Reasons for Decision of
Campbell J."), Application Record, Vol. II, Tab 18, pp. 394-477; Superior Court of Justice Reasons on
Costs of Campbell, J. dated February 13, 2003, Responding Record of the Law Society, Tab 2; Ontario
15
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The Divisional Court and both panels of the Law Society's Tribunal below, all agreed

that the Reasons of the reviewing Courts in R. v. Felderhofwere admissible as evidence relevant
to prove Mr. Groia's misconduct but disagreed about their treatment. The majority of the Court
of Appeal agreed that the reasons were admissible, noted that it was a mistake to characterize
those Courts' conclusions as "merely obiter", but declined to resolve the issue of their
permissible use in the discipline proceeding against Mr. Groia. 17 It also held that Mr. Groia's
argument advanced before both the Appeal Panel and before the Court of Appeal in this
proceeding, that the OSC prosecutors' conduct and their positions concerning the admissibility
of documents furnished a legal and ethical basis for his attacks on them, "cannot stand" as a
result of the Court of Appeal's previous findings at paragraphs 73 and 79 of the decision in R. v.

Felderhof
20.

18

The majority further concluded that the penalty and costs ordered by the Appeal Panel

were also reasonable, and that the Divisional Court's order as to costs was neither tainted by
legal error nor was it plainly wrong.

PART II -STATEMENT OF ISSUES
21.

The Applicant proposes two issues support his request for leave. Neither of the two is an

issue of national or public importance and each is bound up in the factual

22.

findin~

made below.

The first issue concerns the limit of the Law Society to regulate the profession for in-

court conduct that is not censured by a trial judge. Mr. Groia's conduct has been resoundingly
criticized by every single decision maker who has been called upon to review it.
Court of Appeal Reasons for Decision ofCarthy, Doherty and Rosenberg JJ .A. dated December JO, 2003
("Decision of the Court of Appeal"), Application Record, Vol. II, Tab 19, pp. 478-570
17
ONCA Reasons, Application Record, Vol. II, Tab 14 at para. 116, pp. 267-268
18
Ibid., at paras. 199-201 , pp. 290-291
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23.

The Applicant has suggested that this issue raises three subordinate issues. First, the

argument concerning alleged interference with the role of the trial judge advanced by Mr. Groia
does not justify this Court's consideration.
24.

It would be neither helpful nor possible for this Court to attempt to delineate all of the

circumstances in which a regulator may discipline a lawyer for their conduct in court, as the
appellant's first question also appears to call for.
25.

The second argument concerns the limits of the right to free expression placed by the

Law Society's requirement for professionalism in the context of a lawyer representing a client in
court. This is not a matter of national importance.
26.

As this Court has held in Ryan, "[p]ractising lawyers are uniquely positioned to identify

professional misconduct and to appreciate its severity". 19 lbis Court has already provided
guidance in Dore concerning how regulatory bodies should approach the fact-dependent and
discretionary professional misconduct inquiry in a manner which proportionately balances the
fulfillment of the decision-maker's statutory objective and the particular Charter or
constitutional considerations engaged on the facts.
27.

Third, the Applicant also proposes that the Court examine the border zone between

zealous advocacy and professional misconduct. That issue is bound up in findings of fact and not
a question that could justify review in this Court.

19

Ryan, supra at para. 31
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28.

The Applicant's second proposed issue is in essence an argument with respect to the

standard of review. This Court has repeatedly addressed this issue and has recently done so in
the context of the regulation oflawyers' conduct, and need not revisit the issue. 20

PART III - STATEMENT OF ARGUMENT
Issue No. 1: The Law Society's Regulation ofln-Court Conduct
29.

The Applicant argues that the regulation by the Law Society of in-court conduct fails to

adequately account for the independence of the judiciary, the expressive freedoms of lawyers on
their client's behalf, and the potential for a zealous advocacy chill arising from a claimed conflict
with the obligation of civility.
30.

There is no issue of national importance arising from these arguments requiring this

Court to grant the application for leave. Nothing in the Law Society's enabling legislation
suggests that its expertise in regulating the profession in the public interest stops at the
courthouse steps, nor is a different standard of review to in-court conduct necessary or justifiable
as a matter of administrative law under Dunsmuir.
31.

The Appeal Panel put the test for professional misconduct as follows:
It is professional misconduct to make allegations of prosecutorial
misconduct or that impugn the integrity of opposing counsel unless they
are both made in good faith and have a reasonable basis. 21

32.

In assessing whether there is a reasonable basis for an allegation of prosecutorial

misconduct, the Appeal Panel recognized the importance of taking all the dynamics, complexity

20

21

Dore, supra; Wilson v. Atomic Energy of Canada Ltd, 2016 S.C.C. 29 ("Wilson"), Brief of Authorities of the
Law Society, Tab 9
Reasons for Decision of the Appeal Panel, Application Record, Vol. I, Tab 6 at paras. 234-235, pp. 133-134
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would ensure that the challenges that confront courtroom advocates are fairly taken into account
and would help avoid any potential for a chilling effect on zealous advocacy. 23
33.

Mr. Groia challenges the appropriate test to be applied to in-court conduct based on the

constitutional and Charter issues of freedom of expression, a lawyer's loyalty to their client's
cause, and the duty of zealous advocacy on a client's behalf. The Appeal Panel considered these
issues, and the majority of the Court of Appeal found that treatment to be reasonable.
Judicial Independence

34.

The Appeal Panel and majority of the Court of Appeal's rejection of Mr. Groia's

argument concerning judicial independence by "second guessing" the trial judge was eminently
reasonable. Justice Cronk.'s conclusion concerning this issue is as follows:
The Appeal Panel's ruling that the views of a presiding trial judge
about the propriety of an advocate's in-court conduct do not
control the exercise of the Law Society's disciplinary powers was
reasonable. It was also correct. 24
35.

This conclusion is firmly grounded in its interpretation of the duties and powers of the

Law Society established in the Law Society Act, in particular ss. 33 and 49.3. The Act confers on
the Law Society both the power to establish and enforce standards of professional conduct
consistent with its duty to regulate its licensees in the public interest, 25 as well as a broad

22

Reasons for Decision of the Appeal Panel, Application Record, Vol. I, Tab 6 at para. 233, p. 133
Ibid., at para 7, p. 88
24
ONCA Reasons, Application Record, Vol. II, Tab 14 at para. 109, p. 266
25
Law Society Act, RS.O. 1990, c. L.8, s. 4, 33-34, s. 49.3
23
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arguments in similar circumstances. 26
36.

That the Law Society's regulation of unprofessional in-court conduct is in the public

interest is not a matter of controversy.
37.

In Marchand, the Court of Appeal for Ontario found that responding to incivility is a

shared responsibility of the bench and the bar, "of profound importance to the administration of
justice and its standing in the eyes of the public it serves."27 In R. v. Felderhof, the Court of
Appeal offered a compelling articulation of the public interest in the regulation of incivility:
... (C]onduct that may be characterized as uncivil, abrasive, hostile, or
obstructive necessarily impedes the goal of resolving conflicts rationally,
peacefully, and efficiently, in turn delaying or even denying justice."
Unfair and demeaning comments by counsel in the course of submissions
to a court do not simply impact on the other counsel. Such conduct
diminishes the public's respect for the court and for the administration of
criminal justice and thereby undermines the legitimacy of the results of
the adjudication. 28

38.

The "strong fence" protecting an advocates' courtroom behaviour from Law Society

scrutiny sought by the appellant is, as Justice Cronk wrote, an "unprecedented argument" that
would in effect sanction an abrogation of the Law Society's legislative duty to regulate the
profession in the public interest. 29 It would needlessly increase the already heavy burden on trial
judges.

26

Alberta (Information and Privacy Commissioner) v. Alberta Teachers' Association, 2011 S.C.C. 61 at para. 34,
Brief of Authorities of the Law Society, Tab IO; Canadian National Railway Co. v. Canada (Attorney
General), 2014 S.C.C. 40 at para. 61, Briefof Authorities ofthe Law Society, Tab 11
27
Marchand (Litigation guardian of) v. Public General Hospital Society of Chatham, (2000) 51 O.R. (3d) 97 (C.A.)
21
29

at para. 148, Briefof Authorities of the Law Society, Tab 12
Decision of the Court of Appeal, Application Record, Vol. II, Tab 19 at para. 83, pp. 510-511
ONCA Reasons, Application Record, Vol. II, Tab 14 at para. 101, p. 263
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39.

The Appeal Panel and the majority below were correct to conclude that the Law Society's

duties are distinct from those of the trial judge. Justice Crook's summary of the differing roles
and expertise of the Law Society and the trial judge as they relate to unprofessional behaviour in
court is apt:
The primary role of trial judges is to decide the contested issues and, in
so doing, to safeguard the fairness of the trial, including the dignity and
decorum of the proceeding, in order to strive to ensure a just result. In
this, as in other aspects of the conduct of a trial, trial judges have a broad
discretion "to ensure fairness and to see that justice is done - and seen to
be done": Lyttle, at para 45. In contrast, in the context with which we
are concerned, the primary role of the Law Society is to ensure the
professionalism of its licensees, measured against the standards of
practice that apply to the entire profession. These are different roles and
different inquiries, requiring different expertise and experience. 30

40.

The reasons of the majority of the Court of Appeal and the Divisional Court before it also

provide the judicial perspective on why there may be no complaint about counsel's conduct. 31
Justice Nordheimer agreed with the Appeal Panel and Justice Campbell that, "there may be good
(and perhaps not so good) reasons why a judge would decline to make a complaint about a
lawyer's conduct."32 As Justice Cronk noted, these include expedience and a desire to maintain
the appearance of judicial impartiality- "a presiding judge's inaction in the face of an advocates'
uncivil in-court conduct [is not] an approval of such conduct.". 33 The Appeal Panel was thus
correct to note that, "the reaction of the trial judge although relevant is not determinative." 34
41.

It is not a matter of public or national importance to revisit this shared responsibility for

regulation of in-court conduct. Although trial judges also have the responsibility and authority to

30

ONCA Reasons, Application Record, Vol. II, Tab 14 at para. 99, p. 262
Divisional Court Reasons, Application Record, Vol. I, Tab 10 at paras. 33-44, pp. 189-193
32
ibid., at para. 36, pp. 190-191
33
ONCA Reasons, Application Record, Vol. II, Tab 14 at para. 108, p. 265
34
Reasons for Decision of the Appeal Panel, Application Record, Vol. I, Tab 6 at para. 225, p. 131
31
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control Courtroom proceedings, Mr. Groia is wrong to assign the exclusive responsibility for the
conduct of trial lawyers to them. There is no legal or policy basis for such a conclusion.
42.

It is significant that the Code-Lesage Report authored subsequent to the Court of

AppeaPs decision in R v. Felderhof noted that there was significant doubt among Judges
regarding whether the Law Society would do anything to address the issue if a complaint was
made. 35 A protocol has been established between the Law Society and many Courts and
administrative tribunals. 36
43.

As a factual matter, both Mr. Groia and Justice Brown in dissent are wrong to suggest

that Mr. Groia "invariably" following the trial judge's directions during Phase One of R. v.
Felderhof Justice Cronk made the point succinctly:
As I have attempted to emphasize, Mr. Groia began making allegations
of deliberate prosecutorial misconduct on the first day of the trial. He
repeatedly returned to these allegations throughout the proceeding.
When he began his cross-examination of Mr. Francisco, on day 52, he
forcefully renewed his attacks on the integrity of the OSC prosecutors.
Nothing the trial judge did or said stopped Mr. Groia from repeatedly
making unfounded allegations ofprosecutorial misconduct or comments
that impugned the integrity of the OSC prosecutors.
Consider that, on day 61, the trial judge told Mr. Groia to refrain from
making allegations unless they were based on a different factual
foundation. On day 65, he intervened when Mr. Groia again began to
allege prosecutorial misconduct. But even this did not deter Mr. Groia
from making inappropriate and offensive remarks on day 66, set out
above. By then, regrettably, the pattern had been set. 37

35

Divisional Court Reasons, Application Record, Vol. I, Tab IO at para. 43, pp. 192-193; Hon. Patrick J. LeSage
and Michael Code, Report of the Review ofLarge and Complex Criminal Case Procedures, November
2008 at p. 141, Briefof Authorities of the Law Society, Tab 13
36
Letters to Chief Justice Heather Forster Smith, Chief Justice Warren K. Winkler from Malcolm Heins dated
March 31, 2010, available at <http://www.lsuc.on.ca/with.aspx?id=642>, Brief of Authorities of the Law
Society, Tab 14; Tribunal Complaints Protocol, December 2012, available at
<http://www.lsuc.on.ca/with.aspx?id=642>, Brief of Authorities of the Law Society, Tab 15
37
ONCA Reasons, Application Record, Vol. II, Tab 14 at paras. 213-214, pp. 296-297
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The Lawyer's Expressive Freedoms
44.

The Court of Appeal also correctly concluded that the Appeal Panel had reasonably and

proportionately accounted for the related issues concerning an advocates' right to freedom of
expression on their client's behalf in its treatment of the zealous advocacy issue:
In my view, the Appeal Panel reasonably addressed s. 2(b)
Charter values under the rubric of its consideration of the duty of zealous
advocacy. 38

45.

In Dore, this Court held that disciplinary bodies must demonstrate that they have given

"due regard" to the importance of the expressive rights at issue. 39 This Court has recognized that
a lawyer's expressive freedoms are limited by the legitimate public expectation that they will
behave with civility. 40
46.

The deference

~hown

to specialized administrative tribunals' decision-making extends to

the balancing of any Charter interests and constitutional considerations, so long as the statutory
objective is proportionately balanced with the Charter considerations engaged. 41 It would not be
in the national or public interest to revisit this approach, particularly in misconduct cases. As
Justice Cronk noted, Dore recognizes that the context and fact-specific scrutiny of the conduct at
issue required to determine whether an advocate has crossed the line supports a deferential
approach to the balancing of these interests:

Dore further instructs, at para. 66, that a disciplinary tribunal's balancing
of the competing interests in play- freedom of expression and the need
to ensure civility in the legal profession - is a "fact-dependent and
discretionary exercise". Partially for this reason, a high degree of

38

ONCA Reasons, Application Record, Vol. II, Tab 14 at para. 153, pp. 277-278
Dore, supra at para. 66
40
Dore, supra at para. 65
41
Dore, supra at paras. 36, 54

39
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balancing of these interests. 42

47.

The Appeal Panel's conclusion on the zealous advocacy issue illustrates the point. It is

not the abstract categorization of issues which assist the regulator in deciding the matter, but the
facts of the case and the application of the Tribunal's expertise:
... [Z]ealous advocacy did not require Mr. Groia to make unfounded
allegations of prosecutorial misconduct. Zealous advocacy did not dictate
that Mr. Groia improperly impugn the integrity of his opponents. Zealous
advocacy did not require Mr. Groia to frequently resort to invective in
describing opponents who were trying to do their jobs.43

Zealous Advocacy and a Lawyer's Commitment to the Client's Cause

48.

As to the duty of zealous advocacy, Justice Cronk echoed and relied on Justice

Rosenberg's findings in R. v. Felderhof at paras. 83, 94 concluding that there is in fact no
inherent collision between the duties of civility and zealous advocacy:
I am unable to accept the premise of an inherent collision or competition
between the duty of zealous advocacy and the duty of courtesy and
civility. This premise misconceives the advocate's duty of
professionalism.

The duty of zealous advocacy must be jealously protected and broadly
construed. But it is not absolute and must not be abused. Nor do the
Conduct Rules assign it paramountcy. The Conduct Rules provide for a
constellation of obligations that together make up the overarching duty of
professionalism that conditions the privilege of practising law in Ontario.

Thus, the duty of zealous advocacy is coextensive with the advocate's

42
43

ONCA Reasons, Application Record, Vol. II, Tab 14 at para. 155, p. 278
Reasons for Decision of the Appeal Panel, Application Record, Vol. r, Tab 6 at para. 328, p. 157
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imperatives of true professionalism by advocates. 44

49.

The obligation of defence counsel to a client to fearlessly raise every legitimate issue and

to advocate zealously is not incompatible with the existence of a duty to the court, to fellow
counsel and to the profession. 45 A lawyer's commitment to the client's cause is not absolute. The
Appeal Panel's test fits comfortably alongside the test in Rhondel v. Worsley quoted by the
Court of Appeal for Ontario in R. v. Felderhof.
[c]ounsel must not mislead the court, [and] he must not lend himself to
casting aspersions on the other party or witnesses for which there is no
sufficient basis in the information in his possession. 46

Issue No. 2: The Standard of Review Applicable to Law Society Decisions
50.

There is no issue of national importance arising from the application of the Dunsmuir

framework by the majority determining that the appropriate standard of review to be applied to
the judicial review of the Appeal Panel's decision was the reasonableness standard.
51.

Justice Cronk accurately defined the issue which is the subject of judicial review, and its

import to the conclusion with respect to the determination of an appropriate standard of review:
The presumption of reasonableness review applies in this case. The
questions at issue here concern the Appeal Panel's determination
whether Mr. Groia's impugned conduct constituted professional
misconduct within the meaning of the Act - the Law Society's 'home'
statute - and the Conduct Rules, and whether the Appeal Panel erred in
fashioning an appropriate penalty and costs award. The scope of the
Law Society's jurisdiction to discipline lawyers for in-court incivility
involves an interpretation of the Act and the Conduct Rules. These are
matters squarely within the Appeal Panel's specialized expertise and the
Law Society's regulatory mandate under the Act.

44

ONCA Reasons, Application Record, Vol. II, Tab 14 at paras. 131-.132, 136, pp. 271-273
Reasons for Decision of the Appeal Panel, Application Record, Vol. I, Tab 6 at paras. 215, 217, p. 129; Decision
of the Court of Appeal, Application Record, Vol. II, Tab 19 at para. 83, pp. 510-511
46
Decision of the Court of Appeal, Application Record, Vol. II, Tab 19 at para 95, pp. 514-515
45
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presumption of reasonableness applies to decisions of specialized,
professional disciplinary bodies like the Appeal Panel. Dunsmuir holds,
at para. 57, that where existing caselaw establishes the applicable
standard of review for particular administrative action, an exhaustive
standard of review analysis is not required. 47

52.

The reasonableness standard of review of Law Society disciplinary decisions is well

established. Justice Cronk correctly relied on this Court's decisions in Ryan and Dore, and the
British Columbia Court of Appeal's decision in Goldberg which are authoritative decisions
which confirm that a reasonableness review applies to the review of these decisions. 48
53.

There is no basis in law or policy to carve out a correctness review for in-court conduct

as Mr. Groia contends, nor would it be in the public or national interest for such a standard to be
recognized. Justice Crook's finding on this issue is carefully reasoned, correct and need not be
revisited:
Nor do I see any principled reason for drawing a distinction between a
lawyer's in-court and out-of-court conduct for the purpose of
determining the appropriate standard of review. As in Ryan, Dore,
Goldberg and Pearlman, the issue on this appeal is whether a lawyer's
conduct met the standard of professional conduct required under the
relevant statute and professional conduct rules. Regardless of where the
lawyer's conduct took place, this interpretation of a disciplinary body's
home statute is entitled to deference. The same standards of
professionalism apply whether a lawyer is in a courtroom or outside of
one. Nothing in Dunsmuir or its progeny deviates from this principle.
Finally, as I explain later in these reasons, the application of the
reasonableness standard of review in cases like this one in no way
intrudes on a presiding judge's authority to control the process in his or
her courtroom. If anything. recognition of the complementary but
differing roles of the courts and the Law Society regarding oversight of
an advocate's in-court conduct frees the trial judge to focus on his or her

47
48

ONCA Reasons, Application Record, Vol. II, Tab 14 at paras. 58-59, pp. 250-251
Ryan, supra at para 42; Dunsmuir, supra at para. 54; Dore, supra at paras. 45,66,71; Igbinosun v. Law Society of
Upper Canada, [2008) O.J. No 2848 (Div. 0) at para. 9, aff'd on other grounds 2009 ONCA 484
("Igbinosun"), Brief of Authorities of the Law Society, Tab 16; Law Society of Upper Canada v. Evans,
[2008) 91 O.R. (3d) 163 (Div. Ct) at para. I 3 ("Evans"), Brief of Authorities of the Law Society, Tab 17;
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management of the trial. 9

54.

As discussed above, the fundamental differences in the duties and obligations owed by

counsel and the judiciary in the courtroom render unsound any test for in-court misconduct
which give primacy to the trial judge's reaction in Court. These differences also form an
important part of the context which supports a reasonableness review.
55.

There will infrequently but unfortunately be cases where a judge fails to address

courtroom misconduct - as in the case of Regina v. Elliot where counsel's conduct was clearly
unprofessional, but no unfavourable comments or rulings from the trial judge are made. 50
Similarly, in a case ofrepeated references in court by a licensee to the youth, experience, gender,
or personal characteristics of one's opponent that fail to attract criticism from the trial judge on
the record, such conduct is nevertheless unprofessional and worthy of some type of regulatory
intervention.
56.

Justice Brown's dissent fails to allow for this possibility, preferring to insulate in-court

conduct from such "impermissible second-guessing" by the Law Society. 51 He would also have
required such conduct to impact the fairness of the proceeding before rising to the level of
professional misconduct.
57.

The proposition that the location of the misconduct in the courtroom automatically

implicates the "contours of the constitutional relationship between the courts and government
regulators" has rro support in the existing jurisprudence concerning the improper delegation of

49

ONCA Reasons, Application Record, Vol. II, Tab 14 at paras. 66-67, pp. 252-253
so law Society of Upper Canada v. Murphy, 2010 ONLSHP 23 at paras. 17, 19, Brief of Authorities of the Law
Society, Tab 18
51
ONCA Reasons, Application Record, Vol. II, Tab 14 at para. 432, p. 356
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the s. 96 courts' functions to administrative bodies 52 nor in the jurisprudence concerning the
areas which are required to be protected in order to secure the independence of thejudiciary. 53
58.

It is a mistake to discount the expertise of the Law Society's discipline process in

according whatever weight is appropriate in the circumstances of the case to the reaction of the
trial judge, in favour of a substitution of the court's view of the correct result, as Mr. Groia and
Justice Brown propose.
59.

A reasonableness review of Law Society conduct decisions is consistent with the

adequate and effective approach to the development of the law of standard of review of
administrative decisions created under Dunsmuir. It is not in the public or national interest to
revisit this framework in the particular circumstances of this case, nor is it in any event necessary
following this Court's recent decision in Wilson v. Atomic Energy ofCanada Ltd 54
PART IV - SUB-MISSIONS REGARDING COSTS

60.

The Law Society requests the costs of this application, in accordance with the usual

practice of the Court.
PART V -ORDER REQUESTED

61.

The Law Society of Upper Canada respectfully requests that this application for leave to

appeal be dismissed, with costs.

52

53
54

Crevier v. A.G. (Quebec), [ 1981] 2 S.C.R. 220
Reference re Remuneration ofJudges ofthe Provincial Court (P.E.l.),[1997] 3 S.C.R. 3
Wt/son, supra at paras. 70 (per McLachlin C.J. and Abella, Karakatsanis, Wagner, Gascon JJ.), 74 (per Cromwell
J.)
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this ..... .... day of September, 2016.
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PART VII - TEXT OF STATUTES, REGULATIONS AND BY-LAWS

Law SocielJ!.Act1 R.S.O. 19903c. L. 83s. 4333- Loi sur le Barreau3 LRO 19903c L.83art. 43
34

33-34

Function of the Society

Fonction du Barreau

4.1 It is a function of the Society to ensure
that,

4.1 L'une des fonctions du Barreau est de
veiller ace que :

(a) all persons who practise law in Ontario or
provide legal services in Ontario meet
standards of learning, professional competence
and professional conduct that are appropriate
for the legal services they provide; and
(b) the standards of learning, professional
competence and professional conduct for the
provision of a particular legal service in a
particular area of law apply equally to persons
who practise law in Ontario and persons who
provide legal services in Ontario. 2006, c. 21,
Sched. C, s. 7.

Principles to be applied by the Society
4.2 In carrying out its functions, duties and
powers under this Act, the Society shall have
regard to the following principles:
1. The Society has a duty to maintain and
advance the cause of justice and the rule of
law.
2. The Society has a duty to act so as to
facilitate access to justice for the people of
Ontario.
3. The Society has a duty to protect the public
interest.
4. The Society has a duty to act in a timely,
open and efficient manner.
5. Standards of learning, professional
competence and professional conduct for

a) d'une part, toutes les personnes qui
pratiquent le droit en Ontario ou foumissent
des services juridiques en Ontario respectent
les normes de formation, de competence
professionnelle et de deontologie qui sont
appropriees dans le cas des services juridiques
qu' elles foumissent;
b) d'autre part, lcs nonnes de formation, de
competence professionnelle et de deontologie
relatives a la prestation d'un service juridique
particulier dans un domaine particulier du droit
s'appliquent egalement aux personnes qui
pratiquent le droit en Ontario et acelles qui
fournissent des services juridiques en Ontario.
2006, chap. 21, annexe C, art. 7.

Principes applicables au Barreau
4.2 Lorsqu'il exerce ses fonctions, obligations
et pouvoirs en application de la presente loi, le
Barreau tient compte des principes suivants :
1. Le Barreau a l' obligation de maintenir et de
faire avancer la cause de la justice et la
primaute du droit.
2. Le Barreau a l'obligation d'agir de fayon a
faciliter l'acces a la justice pour la population
ontarienne.
3. Le Barreau a !'obligation de proteger
l'interet public.
4. Le Barreau a !'obligation d'agir de fayon
opportune, ouvcrte et cfficiente.
5. Les normes de formation, de competence
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licensees and restrictions on who may provide
particular legal services should be
proportionate to the significance of the
regulatory objectives sought to be realized.
2006, c. 21, Sched. C, s. 7.

Prohibited conduct
33. A licensee shall not engage in professional
misconduct or conduct unbecoming a licensee.
2006, c. 21, Sched. C, s. 29.

Conduct application
34. (l) With the authorization of the
Proceedings Authorization Committee, the
Society may apply to the Tribunal for a
determination by the Hearing Division of
whether a licensee has contravened section 33.
2013, c. 17, s. 8.

professionnelle et de deontologie applicables
aux titulaires de permis ainsi que les
restrictions quant aux personnes qui peuvent
fournir des services juridiques donnes
devraient etre fonction de l' importance des
objectifs reglementaires vises. 2006, chap. 21,
annexe C, art. 7.

Conduite interdite
33. Le titulaire de permis ne doit pas se
conduire d'une fa9on qui constitue un
manquement professionnel ou qui est indigne
d'un titulaire. 2006, chap. 21, annexe C, art.
29.

Requete relative a la conduite
34. (1) Le Barreau peut, avec l'autorisation du
Comite d'autorisation des instances, demander
au Tribunal, par voie de requete, que la Section
de premiere instance etablisse si un titulaire de
permis a contrevenu al'article 33. 2013, chap.
17, art. 8.
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ARCHIE CAMPBELL J.:

The Motion

[1]
The defence seeks the costs of the prosecutor's unsuccessful application 1
to stop the proceedings before Mr. Justice Hryn.

Jurisdiction

[2]

Jurisdiction is supplied by the Provincial Offences Acf:
A court to which an application or appeal is made under s. 140 or this section may make
any order with respect to costs that it considers just and reasonable.

1
2

Reported at [2002] O.J. No. 4103
R.S .O. 1990, c. P-33 s. 142 (5)

(')

0
0

N
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Timing

[3]
The prosecutor wants to wait until the appeal is over. Costs are ordinarily
decided after the event without waiting for appeal results. Nothing in the
circumstances of this case or the prosecutor's submissions justifies any
departure from the regular practice.

Defendant's Position

[4]

The defendant seeks costs on the basis that:
Felderhof has been wholly successful on this Application and ought therefore to be
entitled to his costs.

[5]
Implicit in this submission is the premise that costs ordinarily follow the
event in cases such as this. For the reasons given below, this premise is
incorrect.
[6]
The defendant also argues that costs should be awarded on the basis of
prosecutorial oppression and impropriety.
Prosecutor's Position

[7]
The prosecutor says that costs do not ordinarily follow the event in cases
like this and that nothing in the circumstances justifies an award of costs.
Costs Are Exceptional in Quasi Criminal Regulatory Cases

[8]
This is not an administrative proceeding under the Securities Act. This is a
Securities Act prosecution under the Provincial Offences Act. The proceedings
are classified as quasi-criminal. 3 Costs are therefore governed by the same
principles that govern costs in all provincial prosecutions and Criminal Code
summary conviction proceedings.

3

R. v. 974649 Ontario Inc. (2001), 159
355.

c.c.c.

(3n1) 321 per Mclachlin C.J. at pp. 352-3 and

2
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[9]
The defence cites a handful of cases where costs have been awarded in
prerogative writ proceedings in provincial prosecutions. 4 This little wilderness of
single instances does not displace the principle laid down by the Supreme Court
of Canada that costs in provincial prosecutions and other quasi-criminal matters
do not ordinarily follow the event. There is no principled reason to distinguish
prerogative remedy costs from trial and appellate costs.
[10] Mclachlin C.J. in R. v. 974649 Ontario lnc. 5 held that costs against the
prosecution in provincial offence prosecutions were an exceptional tool restricted
to cases involving a marked and unacceptable departure from reasonable
prosecution standards:
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85. Further, the Crown concedes that legal costs in criminal and regulatory matters are
an exceptional or remarkable event. It is consequently difficult to see how empowering
the provincial offences court to order this remedy as an exceptional tool, in the
comparatively few instances when Charter breaches would arise before it, imperils the
expedient operation of these courts.
87. ..... Crown counsel is not held to a standard of perfection, and costs awards will not
flow from every failure to disclose in a timely fashion. Rather, the developing
4

Where the prosecution in Building Code Act proceedings challenged a stay of proceedings by
way of mandamus and not, as required by the POA, by way of appeal; R. v. Regal Park Homes
Inc., (1992] O.J. No. 30 (Langdon J.): where the court in Land Transfer Act proceedings quashed
an ex parte order granting the Crown an extension of time within which to appeal a POA acquittal;
R. v. Brophy, (1987] O.J. No. 105 (O'Driscoll J.): where a High Court Judge in Highway Traffic
Act proceedings declined to quash a P.O.A. Part 1 appeal costs award by a Provincial Judge in
the amount of $100 for a transcript and $100 for a counsel fee, pursuantto the limited costs
jurisdiction ins. 61 (2), subject to the maximum amounts fixed by the regulations; R. v. Moodie,
(1984] O.J. No. 1266 (McKinlay J.): where a private informant falsely represented, as criminal,
charges against a city councilor under the Municipal Elections Act and failed to inform the JP who
issued process that the allegations had been adjudicated in Superior Court; R. v. Santa, (2002]
O.J. No. 3002 (Pierce J.): where the accused moved prematurely to quash a search warrant in
an environmental prosecution on the grounds that some seized documents were privileged,
instead of leaving the issue to be determined on an admissibility hearing; R. v. Trans Canada
Pipelines Ltd., (1992] O.J. No. 1937 (Bolan J.): where the accused in a construction death case
moved by way of prohibition to strike down for Charter vagueness provisions of the Occupational
Health and Safety Act; R. v. Bennett Paving, [1987] O.J. No. 676 (Craig J.): where the accused
in a case of drowning during the testing of an amphibious vehicle argued unsuccessfully that
portions of the Occupational Health and Safety Act were ultra vi res Ontario; R. v. General Motors
of Canada Ltd (1948), 48 O.R. (2d) 204 (O'Driscoll J.).
5

(2001 ), 159 C.C.C. (3rd) 321. The defence notes in reply that the Supreme Court of Canada
awarded costs and costs of the proceedings below. This award of costs against the Crown in a
jurisdictional test case does not displace the general principle laid down in the judgment itself.
Crown payment of test case costs appears to be a recognized exception to the general rule. As
Mcintyre J. said in Trask v. The Queen (1987), 37 C.C.C. (3'd) 92 at p. 95 "The court, from time to
time, when the Crown wishes to appeal a summary conviction matter in order to settle a point of
law, will require the Crown to pay the respondent's costs. This is because it is the public-at-large
who are the beneficiaries of such a step and it is not considered just that one individual should be
put to substantial expense when it is the Crown that seeks to effect a valid social purpose by
taking the appeal."

3

Cf)

0
0

N

P.32

jurisprudence uniformly restricts such awards, at a minimum, to circumstances of a
marked and unacceptable departure from the reasonable standards expected of the
prosecution ....
89. ..... authority to discipline egregious incidents of non-disclosure through awards of
legal costs is consistent with - and would enhance -- the role performed by these courts
in the administration of criminal justice.

[11]

As Lamer C.J.C. said in R. v. C.A.M. : 6
... the prevailing convention of criminal practice is that whether the criminal defendant is
successful or unsuccessful on the merits of the case, he or she is generally not entitled to
costs ....
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... Consistent with this established convention, in Trask, we denied costs under s. 47 to a
criminal defendant following a successful appeal of a summary conviction matter, as
there was nothing "remarkable" about the defendant's case, nor was there any
"oppressive or improper conduct" alleged against the Crown ....

Costs For Oppressive Conduct

[12] The application was prosecuted without undue delay and, for the most
part, reasonably 7 . The allegations of prosecutorial oppression and impropriety
are not at this stage supported by any finding. Nothing in the record attracts the
exceptional costs discretion noted by the Supreme Court of Canada in cases of
prosecutorial abuse. It is for the trial judge to determine those allegations in due
course.
[13] In the absence of any finding of oppression or any unfair burden on the
defendant it is unusual to award costs against the prosecution simply for carrying
out its public duties. 8
[14]
6

This case attracts the finding made by O'Connor J.A in a criminal case 9 :

(1996), 105 c.c.c. (3rd) 327 at para 97.

7

The defence emphasizes Mr. Code's regrettable outburst noted at para. 264. This single
isolated incident, unlike the conduct of Mr. Groia, was not part of a pervasive pattern.

8

R. v. Robinson (1999), 142 C.C.C . (3d) 303 per Mcfadyen J.A. at para 29:
While costs may be awarded against the Crown in the exercise of the Court's general
jurisdiction, the clear rule has been that such costs will only be awarded where there has
been serious misconduct on the part of the Crown. (See R. v. Pawlowski, (1993) 79
C.C.C. (3d) 353 (Ont. C.A.); R. v. M. (C.A.), [1996] 1 S.C.R. 500, 105 C.C.C. (3d) 327;
Berry v. British Transportation Commission, [1961] 3 All E.R. 65 (C.A.).) The reasons for
limiting costs are that the Crown is not an ordinary litigant, does not win or lose criminal
cases, and conducts prosecutions and makes decisions respecting prosecutions in the
public interest. In the absence of proof of misconduct, an award of costs against the
Crown would be a harsh penalty for a Crown officer carrying out such public duties.
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R v. Dodson (2000), 59 O.R. (3"') 575 at para 30.
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Although the Crown mistakenly sought and obtained an order to which it was not entitled,
there has been no reprehensible conduct on the part of the Crown, no affront to the
authority of the court, nor any interference with the administration of justice. I would,
therefore, deny the order for costs.

Analysis

[15] This is a remarkable case. It is unprecedented for the prosecution to seek
to remove a judge in the middle of a trial.
[16) The question is whether Mr. Groia's unfortunate behaviour went so far
beyond the range of responsible conduct that it was reasonable for the
prosecution to take the unusual step it did.
[17] As noted in the judgment, the conduct of neither side is completely free
from difficulty. The problems were not caused solely by the defence and the
prosecution ·must bear a measure of responsibility for rising to Mr. Groia's bait
and for questioning rulings of the court. On the other hand, Mr. Groia's
unacceptable conduct was an essential triggering cause of the application.
[18] That conduct was vigorously attacked and vigorously defended. It was
unnecessary on the application to pass judgment on his litigation style because it
did not affect the jurisdiction of the trial judge. See para 273. On this costs
motion, however, the nature and impact of his conduct must be considered to the
extent that it triggered the application. Mr. Groia's conduct on significant
occasions during the trial, including some of the conduct noted in paragraphs 3134, 89 - 92, 190 - 91, and 268-273 was appallingly unrestrained and on
occasion unprofessional. In light of this conduct the prosecutor's application,
although unsuccessful, was reasonable.
[19) This good faith application by the prosecution raised a genuine issue of
law on a point of general public importance. The application, although
unsuccessful, had a real legal basis. The prosecutor, in Mr. Groia's unfortunate
conduct, had serious cause for complaint. The failure of the application became
clear only after an exhaustive review of the evidence presented by the
prosecutor.
[20] Although fact-driven, the application involved novel applications of
principle. There was little law directly on point. The prosecution arguments,
although novel, were not frivolous.
Entitlement to Costs: Conclusion

[21] Even with the problems in the conduct of the prosecution it seems unlikely
this application would have been brought but for Mr. Groia's inappropriate
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conduct. 10 The application, although novel and unsuccessful, was reasonable in
light of the nature and quality of that conduct. It was necessary to review the
record extensively before it became clear that his extreme conduct did not
deprive the court of jurisdiction. To award costs to the defence in this case would
be unfair to the prosecution and contrary to the public interest in the
administration of justice. The behaviour indulged in by Mr. Groia should be
discouraged, not encouraged by an award of costs. To award costs to the
defence would carry the wrong message by rewarding him for the consequences
of his unacceptable conduct.
Quantum

[22] In light of the result it is unnecessary to address the size of the defence bill
of costs. In the event this ruling is reversed, however, a few words might be said
about quantum.
[23] The prosecutor's factum provided an exhaustive day by day and line by
line foundation of fact based on direct and full quotations, to which the defence
needed only to respond succinctly without further foundational work. The
defence factum contained a quantity of ill-considered technical objections which
had nothing to do with the merits of the application.
[24]

In the defence bill of costs two items really stand out:
the four lawyer bill before O'Driscoll J., simply to speak to the matter and
to raise the premature and ill-considered counter-application, and
the seven lawyer bill for the application itself.

[25] From my understanding of the proceedings and the work reasonably
required to respond to the prosecutor's application, the defence bill for
$509,425.46 for a five day motion appears exorbitant.
Conclusion

[26)

For these reasons there shall be no costs.

Archie Campbell J.
Released:
10

Mr. Code indicated Oudgment para 6) that bias was only 20% of the application. It appears
from a full review of the record that Mr. Groia's conduct was one of the essential triggering
elements of the application.
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