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PART I – OVERVIEW AND FACTS 

A. Overview 

[1] The Appellant appeals as of right from convictions for arson and mischief. This appeal 

involves the application of two well-settled rules of evidence: (1) the requirement for independent 

evidence of fabrication before a disbelieved alibi may be relied upon as circumstantial evidence of 

guilt, and (2) the similar fact exception to the prohibition on bad character evidence. The Appellant 

respectfully submits that this appeal should be allowed, substantially for the reasons of Newbury 

J.A., dissenting in the Court below. 

[2] Disbelieved Alibi: The Appellant told investigators he was in Camrose, Alberta, at the time 

of the arson. A cell phone registered in the Appellant’s name connected to a cell phone tower near 

Cranbrook, British Columbia (close to the site of the arson) around the time of the fire. While the 

cell tower evidence could be used to reject the Appellant’s alibi, there was no evidence of a 

deliberately fabricated alibi that was independent of the evidence used to reject the alibi (i.e. the 

cell tower evidence). The learned trial judge erred by inferring fabrication from the same evidence 

he used to disbelieve the Appellant’s alibi. 

[3] Similar Fact Evidence: About a month before the arson, bent metal spikes (referred to at 

trial as “caltrops”1) were scattered in the driveway of Patrick and Ellen Dearden, who were also the 

complainants in the arson and mischief. The Crown called evidence establishing that the Appellant 

was in the Cranbrook area shortly before the caltrops were scattered, and therefore had the 

opportunity to commit that act of attempted mischief. The only arguable relevance of the caltrop 

evidence was to help prove the identity of the arsonist. The learned trial judge did not weigh the 

evidence’s prejudicial effect against its probative value or otherwise consider whether this evidence 

met the test for admission as similar fact evidence. Given the very tenuous connection between this 

evidence and the Appellant, the caltrop evidence should not have been admitted. 

1 A “caltrop” is “an iron ball with four spikes placed so that one point always faces upwards, thrown 
on the ground to impede cavalry horses”: Canadian Oxford Dictionary, 2nd ed., by Katherine 
Barber, ed. Don Mills, Ont.: Oxford University Press, 2004. 
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B. Facts 

[4] The Appellant, William Scott Clifford, is a veterinarian who lives in Camrose, Alberta. Mr. 

Clifford was romantically involved with Ms. Diana Dearden for a few months in 2009. Shortly 

after their relationship ended, Diana Dearden discovered that she was pregnant. A child, Luke, was 

born in March 2010. The Appellant is Luke’s father. Luke was the subject of lengthy and 

acrimonious proceedings in family court, which pitted the Appellant and Diana Dearden against 

each another. By 2013, Luke lived with Diana Dearden in Cranbrook, British Columbia, and the 

Appellant had visitation rights that he exercised in the Cranbrook area.2

[5] Diana Dearden’s father is Mr. Patrick Dearden, a semi-retired lawyer who lives near 

Cranbrook. Patrick Dearden and his wife, Ms. Ellen Dearden, live on a rural, 35-acre property 

located about 24 km outside of Cranbrook. In the early morning hours of June 2, 2013, Mr. Dearden 

awoke to find his detached garage on fire. The garage and its contents were destroyed. Mr. Dearden 

also discovered that a number of trees in an orchard on his property had been “ringed,” that is, bark 

had been chopped away from the base of the trees. The Appellant was charged with arson (with 

respect to the garage fire) and mischief (with respect to the trees). The issue at trial was identity. 

There was no direct evidence implicating the Appellant.3

[6] Two fire investigators testified. They were unable to pinpoint the source or mechanism of 

the fire, but believed it was set intentionally.4 The Crown also called evidence to prove opportunity, 

including cell tower records which indicated, most notably, that at 12:25 A.M. on June 2, 2013, 

and again at 2:42 A.M. that same day, a cell phone registered to the Appellant was used to send 

text messages to a cell phone registered to the Appellant’s wife. These messages were routed 

through a cell phone tower located outside Cranbrook.5

2 R v Clifford, 2015 BCSC 435 [AR, Vol. I, Tab 4, “Clifford (BCSC)”], at paras. 4-11; AR, Vol. IV, 
Tab 12, 83/10 to 107/40 (Evidence of Diana Dearden). 

3 Clifford (BCSC) at paras. 2, 36-38, 41; AR, Vol. II, Tab 10, at pp. 7-52 (Evidence of Patrick 
Dearden). 

4 AR, Vol. III, Tab 11, at pp. 101-129 (Evidence of Terry Zweng); AR, Vol. VII, Tab 23 (Report of 
Terry Zweng, Exhibit 9); AR, Vol. IV, Tab 12, at pp. 50-80 (Evidence of Cpl. Prefontaine); AR, 
Vol. VII, Tab 24 (Report of Cpl. Prefontaine, Exhibit 17). 

5 AR, Vol. IX, Tab 27 (Report of David Mak, Exhibit 22); AR, Vol. IX, Tab 29 (Cell Phone Business 
Records, Exhibit 36); AR, Vol. IV, Tab 13, pp. 179-214 (Evidence of David Mak). 
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[7] The Appellant and his wife, Ms. Tara Serrette, left her GMC Acadia at an auto dealership 

in Cranbrook for transmission repairs on May 25, 2013, and picked up a courtesy vehicle from the 

dealership. The repairs were completed on May 29, 2013. The Acadia was seen in the parking lot 

on June 1, 2013, and was gone from the parking lot by June 3, 2013. The courtesy vehicle had been 

returned.6 The Appellant also admitted that on May 30, 2013, he purchased a “Night Owl 

Lightweight Monocular” at the Canadian Tire store in Camrose. The Crown called evidence from 

a police officer who had used an identical model of night vision scope, and discussed how it could 

be used to navigate at night in the wilderness near the Dearden property.7

[8] The Crown called a private investigator, Mr. Richard Hesser, who had been hired by the 

Appellant to conduct surveillance on the Deardens, in the hopes of gathering evidence relevant to 

the family law proceedings. He testified that the Appellant had used him as a sounding board about 

his frustrations regarding Mr. Dearden. In May 2013, Mr. Hessler told him that his only practical 

recourse appeared to be a complaint to the Law Society. Mr. Hessler testified that in response the 

Appellant said something to the effect of “I’m going to get Mr. Dearden.”8

[9] The Crown led a great deal of evidence about the Appellant’s animus towards the Deardens 

to establish a motive to commit the offences. The learned trial judge heard extensive testimony 

about the disputes between the Deardens and the Appellant leading up to Luke’s birth, as well as 

the family law proceedings and contentious access arrangements after Luke was born. The evidence 

of animus was wide-ranging and took up a considerable portion of the trial.9

[10] For example, Patrick Dearden testified at length about his interactions with the Appellant, 

frequently describing the Appellant’s behaviour using terms such as “vile,” “nasty,” “mean,” or 

“threatening.”10 Ellen Dearden explained how the Appellant had been very upset and angry during 

an exchange of Luke in August 2010, over two years before the arson, and tendered a surreptitious 

6 AR, Vol. IX, Tabs 30 & 31 (Agreed Statements of Fact, Exhibits 37 & 38). 
7 AR, Vol. VI, Tab 15, at pp. 2-13 (Evidence of Cst. Lucas). 
8 AR, Vol. V, Tab 14, at p. 9-22, esp. pp. 16-18 (Evidence of Richard Hessler) 
9 See, for summary of the key animus evidence: Clifford (BCSC) at paras. 6-26, 30-32. 
10 AR, Vol. III, Tab 11, at pp. 15-73 (Evidence of Patrick Dearden). 
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audio recording from that incident.11 Diana Dearden testified about an occasion where the 

Appellant had videotaped her, and one occasion in particular when he beset her residence with a 

video camera.12 Perhaps the most important pieces of animus evidence were emails exchanged 

between the Appellant and members of the Dearden family.13 Many of the emails contain 

considerable invective, and some can be fairly described as extremely angry. The most vitriolic 

emails were sent in 2010, two-and-a-half years before the arson. Mr. Dearden admitted that the 

specific emails introduced into evidence were chosen from “literally thousands” of emails that had 

been exchanged over the years. When defence counsel asked Mr. Dearden whether he had selected 

emails that “would paint my client in the poorest possible light,” Mr. Dearden agreed, and admitted 

they were selected by Mr. Dearden to “show my concerns.”14 Other emails, sent closer in time to 

the arson, appear less emotionally charged.15

[11] Two other categories of evidence are particularly important to the appeal: (1) the “caltrop 

evidence,” and (2) evidence of the alibi statements made to investigators. 

(a) The “caltrop evidence” 

[12] Mr. Dearden testified about some bent nails or metal spikes, which he described as 

“caltrops,” which were found on his driveway on April 29, 2013. Mr. Dearden believed the spikes 

had been scattered in an attempt to cause damage to vehicle tires.16 Ellen Dearden testified that she 

found over 40 bent nails scattered on the driveway, as she was going for a run.17

11 AR, Vol. V, Tab 14, at p. 87, l. 31, to p. 91, l. 21, and p. 93, l. 31, to p. 96, l. 17 (Evidence of Ellen 
Dearden); AR, Vol. IX, Tab 28 (Transcripts of Recordings, Exhibit 32). 

12 AR, Vol. IV, Tab 12, at p. 124, l. 29 to p. 125, l. 27 (Evidence of Diana Dearden). The Appellant 
had used video evidence in the course of the family law proceedings: AR, Vol. IV, Tab 12, at p. 
115, l. 14. 

13 AR, Vol. VII, Tab 21 (Booklet of Emails Between Patrick Dearden and Scott Clifford, Exhibit 6); 
AR, Vol. VIII, Tab 25 (Black Binder of Email Correspondence, Exhibit 20A); AR, Vol. IX, Tab 
26 (Red Binder of Email Correspondence, Exhibit 20B). 

14 AR, Vol. III, Tab 11, at p. 56, l. 1, p. 155, l. 24 to l. 35 (Evidence of Patrick Dearden). 
15 See esp. the later emails found in AR, Vol. VIII, Tab 25 (Black Binder of Email Correspondence, 

Exhibit 20A). 
16 AR, Vol. II, Tab 10, at p. 99, l. 24, to p. 100, l. 45; AR, Vol. III, Tab 10, at p. 92, l. 4 to p. 94, l. 17, 

p. 95, l. 42, to p. 96, l. 33, p. 165, l. 15, to p. 166, l. 13, p. 170, l. 17, to l. 45 (Evidence of Patrick 
Dearden). A photo of the “caltrops” is found at AR, Vol. VII, Tab 22, p. 101 (Exhibit 7). 

17 AR, Vol. V, Tab 14, p. 86, l. 16, to p. 87, l. 30 (Evidence of Ellen Dearden). 
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[13] Although the Accused lived in Camrose he would travel to Cranbrook for access to Luke. 

The Crown led evidence from Diana Dearden to establish that the Appellant was in Cranbrook the 

weekend of April 27 and 28, 2013, which was an access weekend. Diana Dearden testified that she 

had dinner with her parents at their residence that Sunday night. On her way home, she noticed the 

Appellant’s truck parked in Cranbrook. She testified that she was surprised to see his truck still 

there, because she expected the Appellant would have been on his way home to Camrose by then.18

(b) The Appellant’s alibi statements to investigators 

[14] The Crown introduced two statements by the Appellant.19 The statements were exculpatory, 

and were introduced by the Crown in an attempt to prove the Appellant’s alibi was deliberately 

concocted, and thus circumstantial evidence of guilt. 

[15] Statement to Sgt. Sveinbjornson: In the evening hours of June 3, 2013, Sgt. Sveinbjornson 

of the Camrose Police Service received a fax from Cpl. Potter of the Cranbrook RCMP. The fax 

requested the Camrose Police Service’s assistance in contacting the Appellant “for an alibi [for] 

the previous weekend,” in an attempt to “get information in relation to where he was during that 

time.”20 Sgt. Sveinbjornson called the Appellant at home. He told the Appellant he was calling 

about an investigation in Cranbrook and that he wanted to question the Appellant about that 

investigation. The Appellant immediately agreed to speak with him, and the Appellant said he 

would “be right there.” Five minutes later, the Appellant arrived at the front counter of the police 

station. Sgt. Sveinbjornson led the Appellant into an interview room.21

[16] Sgt. Sveinbjornson told the Appellant that “the Cranbrook RCMP is currently investigating 

an arson in their jurisdiction and they’re requesting your location on June 1st and 2nd, 2013.”22 The 

Appellant responded, “I don’t want to know what it’s even about,” and then told Sgt. Sveinbjornson 

18 AR, Vol. IV, Tab 13, p. 131, l. 8, to p. 133, l. 7 (Evidence of Diana Dearden). 
19 AR, Vol. VI, Tab 15, at pp. 14-44, esp. at p. 18, l. 4 to l. 34 (Evidence of Sgt. Sveinbjornson); AR, 

Vol. VI, Tab 15, at pp. 50-71, esp. at p. 53, l. 26 to l. 46, p. 62, l. 17 to l. 29, and p. 64, l. 4 to l. 12 
(Evidence of Cpl. Potter). 

20 AR, Vol. VI, Tab 15, p. 15, l. 37. 
21 AR, Vol. VI, Tab 15, at pp. 16-17. 
22 At one point during Sgt. Sveinbjornson seems to accept the suggestion that he had told the 

Appellant that he (the Appellant) was being investigated for an arson in Cranbrook, although it is 
unclear: see AR, Vol. VI, Tab 15, p. 28, l. 40, and p. 37, l. 3.  
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that on Saturday he had worked until 12 o’clock at his vet clinic, went home, did yard work, and 

spent the evening with his family. The Appellant said the next day he had gone to Smitty’s with 

his family at one o’clock, went to Wal-Mart in the afternoon for some grocery shopping, and then 

spent the evening with his family. The Appellant concluded by telling Sgt. Sveinbjornson that he 

had been having “nothing but problems” (or “nothing but issues”) with “his ex,” this apparently 

being a reference to the custody battle and family court proceedings.23 As he was telling Sgt. 

Sveinbjornson about his problems the Appellant began to cry, and then told Sgt. Sveinbjornson 

“you don’t even want to hear this stuff.” They shook hands and the Appellant left. The conversation 

lasted no more than five minutes. The interview was not audio- or video-recorded, and Sgt. 

Sveinbjornson testified largely from his memory as refreshed from a report he prepared shortly 

after speaking with the Appellant.24

[17] Statement to Cpl. Potter: Cpl. Potter of the Cranbrook RCMP had attended the Deardens’ 

property around midday on June 2, 2013, after the fire. He spoke with Pat Dearden and Diana 

Dearden.25 The Appellant’s name was mentioned as “a person of interest” by Mr. Dearden.26 Cpl. 

Potter sent a request for the Camrose Police Service to interview the Appellant. He spoke with Sgt. 

Sveinbjornson on the telephone the evening of June 3, 2013, and then followed up with a phone 

call to the Appellant’s residence around 10:00 P.M. that same evening. The telephone conversation 

was not recorded. Cpl. Potter advised the Appellant there was a criminal investigation in relation 

to an incident that occurred at Patrick Dearden’s residence. Cpl. Potter told the Appellant he had 

been identified as a person of interest, and then questioned the Appellant about his whereabouts 

over the weekend in question. The conversation lasted four or five minutes. Other than correcting 

himself about one minor point (the day he had gone to Smitty’s for lunch, which was Saturday, not 

Sunday), the Appellant provided Cpl. Potter with the same information he had provided Sgt. 

Sveinbjornson.27

23 AR, Vol. VI, Tab 15, at p. 36. 
24 AR, Vol. VI, Tab 15, at pp. 18, 26. 
25 AR, Vol. VI, Tab 15, at p. 51, l. 32. 
26 AR, Vol. VI, Tab 15, at p. 58, l. 12. 
27 AR, Vol. VI, Tab 15, at pp. 52-58; Clifford (BCSC) at para. 50. 
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C. Reasons of the Courts Below 

[18] The Appellant was tried by Macintosh J., sitting without a jury. Largely on the basis of the 

cell tower evidence, the learned trial judge concluded that the Appellant had lied when he spoke 

with Sgt. Sveinbjornsen and Cpl. Potter. He concluded it was unbelievable that the Appellant would 

“immediately respond to the Cranbrook RCMP by expressing no interest in the matter,” given his 

connection with the Dearden family and the fact that Luke continued to live with the Deardens.28

The learned trial judge also discussed the caltrop incident, and noted Diana Dearden’s evidence 

about the Appellant’s opportunity to have scattered the caltrops.29 He was satisfied that the only 

reasonable inference arising from the circumstantial evidence was that the Appellant had 

committed the offences. He convicted the Appellant of arson and mischief. 

[19] The Appellant raised five grounds of appeal in the British Columbia Court of Appeal. The 

first three grounds related to the admission of evidence of the Appellant’s discreditable acts arising 

from his history with the Deardens. The Appellant argued that the Crown should not have been 

allowed to introduce this evidence when defence counsel had offered to admit the existence of 

animus, and also suggested the evidence’s prejudicial effects exceeded its probative value. These 

grounds of appeal were unanimously dismissed.30

[20] Newbury J.A., dissenting, would have given effect to the two remaining grounds of appeal. 

She held that there was no independent evidence of fabrication that would bring the Appellant’s 

statements to investigators into the exception to the general rule that a disbelieved alibi cannot be 

used as circumstantial evidence of guilt. She concluded that the disbelieved alibi evidence was 

misused as positive evidence of guilt, and “may well have played a key role in leading to the trial 

judge’s finding of guilt.”31 She also concluded that because there was no evidence (beyond 

opportunity) connecting the Appellant to the caltrop incident, the “spiking” evidence should not 

have been admitted, as it did not meet the test for admission as similar fact evidence.32 Given the 

significance of these pieces of evidence, she would not have applied the curative proviso. 

28 Clifford (BCSC) at paras. 44-48. 
29 Clifford (BCSC) at para. 28. 
30 R v Clifford, 2016 BCCA 336 [AR, Vol. I, Tab 6, “Clifford (BCCA)”] at paras. 12-15, 27. 
31 See Clifford (BCCA) at paras. 16-21. 
32 See Clifford (BCCA) at paras. 22-23. 



R v Clifford 8 Factum of the Appellant 

[21] Willcock J.A., writing for himself and Fenlon J.A., dismissed these two grounds of appeal. 

He concluded that the cell tower evidence, combined with the Appellant’s initial disavowal of any 

interest in the Cranbrook investigation, were sufficient grounds for the trial judge to conclude that 

the Appellant’s alibi was deliberately fabricated, thereby permitting the use of the disbelieved alibi 

as circumstantial evidence of guilt.33 He also concluded that the Crown had led evidence of the 

caltrop incident as narrative, and that it need not be evaluated in accordance with the test for 

admission of similar fact evidence. He further concluded that defence counsel’s failure to object to 

the caltrop evidence was consistent with a tactical decision to rely upon the caltrop incident to 

support the defence theory that an unknown third party had committed the arson. He found that the 

trial judge had discussed the caltrop evidence merely to reject the defence’s theory of an unknown 

suspect.34

33 See Clifford (BCCA) at paras. 28-33. 
34 See Clifford (BCCA) at paras. 34-41. 
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PART II – QUESTIONS IN ISSUE 

[22] Consistent with the dissenting reasons of Newbury J.A. in the Court below, the Appellant 

respectfully advances two grounds of appeal: 

1. Disbelieved Alibi Evidence: The learned trial judge erred by using the Appellant’s alibi, 

provided in out-of-court statements made to police, as post-offence evidence supportive 

of guilt. 

2. Similar Fact Evidence: The learned trial judge erred by effectively treating a prior 

incident of attempted willful damage (the “caltrop evidence”) as similar fact evidence, 

probative of identity, without first evaluating its admissibility in accordance with the 

rules surrounding similar fact evidence. Had the evidence been evaluated in accordance 

with those rules, it would not have been admitted. 
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PART III – STATEMENT OF ARGUMENT 

A. The learned trial judge erred by relying upon the Appellant’s disbelieved alibi as 
circumstantial evidence of guilt. 

(a) A disbelieved alibi cannot be relied upon as circumstantial evidence of guilt unless 
there is independent evidence of fabrication. 

[23] A concocted alibi – that is, an alibi deliberately fabricated with intent to deceive – is post-

offence conduct the Crown may rely upon to prove guilt. Yet there is an important distinction 

between rejecting an alibi as unworthy of belief and concluding that the alibi was deliberately 

fabricated. While a merely disbelieved alibi has no evidentiary value, a concocted alibi may be 

circumstantial evidence of guilt: see e.g. Davison,35 Coutts,36 Hibbert,37 O’Connor,38 and 

Nedelcu.39 As such, there must be specific evidence of fabrication before the trier of fact may rely 

upon a rejected alibi as post-offence circumstantial evidence of guilt. Independent evidence of 

fabrication is necessary to prevent “bootstrapping,” where the trier of fact relies on the mere 

disbelief of the accused’s alibi as evidence of guilt, and thereby relieves the Crown of its burden of 

proving its case beyond a reasonable doubt. (This reasoning is similar to how triers of fact are 

instructed to approach disbelieved trial testimony, in cases such as W(D).40) The rule is grounded 

in policy, not logic, as Doherty J.A. cogently explained at length in Coutts: 

This distinction between statements which are disbelieved and, therefore, rejected and those 
which can be found to be concocted and capable of providing circumstantial evidence of 
guilt cannot be justified as a pure matter of logic. In many, if not most cases, the inference 
of concoction flows logically from the disbelief of an accused's statements or testimony. 
The distinction … is, however, fully justified and, indeed, essential to ensure that the trier 
of fact properly applies the burden of proof in cases where statements of an accused are 
tendered or an accused testifies. If triers of fact were routinely told that they could infer 
concoction from disbelief and use that finding of concoction as evidence of guilt, it would 
be far too easy to equate disbelief of an accused's version of events with guilt and to proceed 
automatically from disbelief of an accused to a guilty verdict. That line of reasoning ignores 
the Crown's obligation to prove an accused's guilt beyond reasonable doubt.41

35 R v Davison et. al. (1974), 6 OR (2d) 103 (CA), [1974] OJ No 2146, at paras. 8-27. 
36 R v Coutts (1998), 40 OR (3d) 198 (CA), [1998] OJ No 2555, at paras. 13-17. 
37 R v Hibbert, 2002 SCC 39, at paras. 54-67. 
38 R v O’Connor (2002), 62 OR (3d) 263 (CA), at paras. 17-33. 
39 R v Nedelcu, 2012 SCC 59, at para. 23. 
40 O’Connor at para. 23. 
41 Coutts at para. 15 (QL). 
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[24] Crucially, any evidence of fabrication or concoction must be independent, i.e. there must 

be evidence of fabrication or concoction separate from the evidence the trier of fact relies upon to 

disbelieve or reject an alibi. As Doherty J.A. went on to explain in Coutts: 

By limiting resort to concoction as a separate piece of circumstantial evidence to situations 
where there is evidence of concoction apart from evidence which contradicts or discredits 
the version of events advanced by the accused, the law seeks to avoid convictions founded 
ultimately on the disbelief of the accused's version of events.42

[25] The same principles apply regardless of whether the defence calls alibi evidence at trial or 

whether (as was the case here) the Crown tenders an out-of-court alibi in an attempt to prove the 

accused provided a false alibi: see e.g Coutts,43 O’Connor,44 Hein.45 As a result, whenever the 

Crown tenders a statement made to investigators that contains a purportedly false alibi, and relies 

on that purportedly false statement as circumstantial evidence of guilt, any finding of fabrication 

“must be founded on evidence that is independent from the evidence which contradicts or discredits 

the accused's version of events” (emphasis added).46 Any doubt on this point was conclusively 

resolved by this Court’s 2016 decision of Laliberté.47 This Court cited O’Connor favourably, and 

unanimously held that “there must be other evidence independent of the finding that the alibi is 

false on the basis of which a reasonable jury could conclude that the alibi was deliberately 

fabricated and that the accused was involved in that attempt to mislead the jury” (emphasis 

added).48

(b) Even extremely strong evidence discrediting an alibi requires other independent 
evidence of fabrication or concoction before the alibi is used as evidence of guilt. 

[26] The trier of fact is not invited to infer deliberate fabrication simply because there is very 

strong evidence discrediting an alibi. Here, there was obviously evidence the learned trial judge 

could rely upon to reject the Appellant’s exculpatory statements to the police. Because the trial 

judge accepted the accuracy of the cell tower evidence, and inferred that the Appellant personally 

42 Coutts at para. 15 (QL). 
43 Coutts at para. 13 (QL). 
44 O’Connor at para. 22. 
45 R v Hein, 2008 BCCA 109, at para. 53. 
46 O’Connor at para. 21. 
47 R v Laliberté, 2016 SCC 17. 
48 Laliberté at para. 4. 
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possessed the cellular telephone the night of the arson, he necessarily rejected the Appellant’s alibi. 

Yet it is not simply the weight of any evidence contradicting an accused’s alibi that permits an 

inference of fabrication, or permits the use of a rejected alibi as circumstantial evidence of guilt. 

There are many examples of where evidence contradicting the accused’s alibi was extremely strong 

– indeed, effectively insurmountable – yet still insufficiently independent to ground a finding of 

deliberate fabrication. 

[27] For example, in O’Connor, the accused was interviewed by police less than 24 hours after 

a murder. He told police he drove his truck across the US-Canada border around the time of the 

killing. Yet border records revealed that his truck had never crossed the border as he claimed. He 

also claimed his truck had remained parked outside of a casino, yet a police officer gave powerful 

evidence suggesting the accused’s vehicle had disappeared at around the relevant time. There were 

multiple eyewitnesses who contradicted his story. The accused’s alibi was left in tatters. Yet the 

Ontario Court of Appeal properly recognized that even this strong evidence contradicting the alibi 

was not itself independent evidence of fabrication.49

[28] Similarly, in Pomeroy, the accused told the police he had spoken with the deceased, and 

had seen her around his apartment building. Yet he claimed he did not know the deceased’s name, 

and claimed he had never spent time with her. He also claimed he had left his building shortly after 

he gave the deceased a glass of water while she was in the hallway, and claimed he did not have 

any further interactions with her that day. Subsequent DNA testing revealed the presence of the 

accused’s semen in the deceased’s stomach, obviously utterly discrediting his story. Yet the Ontario 

Court of Appeal noted that “evidence of fabrication in this case is required to be evidence separate 

from the DNA evidence.”50

[29] Finally, in Maracle, the accused denied sexually assaulting the complainant. He also denied 

ever having met her or seen her prior to the proceedings. The complainant’s t-shirt was found to 

contain a semen stain with a DNA profile matching the accused’s DNA, with an estimated chance 

of coincidence of approximately one in 4.5 billion. Although the accused had raised the spectre of 

contamination of the t-shirt, both the tainting argument and the accused’s alibi were implicitly 

49 O’Connor at paras. 6-16, 31-32. 
50 R v Pomeroy, 2008 ONCA 521, at paras. 8, 18, 70. 
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rejected by the jury when they convicted the accused. Goudge J.A. held that despite the DNA, there 

was no independent evidence to justify a “fabricated evidence” instruction.51

(c) Putting aside the evidence relied upon to discredit the alibi, there was no independent 
evidence of fabrication. 

[30] Apart from the evidence used to reject the alibi (i.e. the cell tower evidence and the evidence 

that the Appellant’s wife’s vehicle had been picked up), there was no independent evidence of 

fabrication. The case law reveals some common categories of independent evidence that may 

ground a finding of fabrication. None were present here. 

[31] Statements by the accused that materially contradict one another may be independent 

evidence that permits a finding of deliberate fabrication: see e.g. Samuels,52 Selvanayagam.53 Yet 

any such contradictions must be compelling: see Andrade,54 Bennett.55 Minor inconsistencies do 

not justify a finding of deliberate fabrication. Here, the Appellant gave essentially identical versions 

of his whereabouts as between the two statements to investigators. Cpl. Potter explicitly noted how 

the Appellant had provided him with identical information, save for correcting himself on a minor 

point (the day he went to a restaurant). There were no material inconsistencies that could ground a 

finding of concoction. 

[32] An accused’s collusion with another person, in an attempt to fabricate an alibi, is also 

obviously independent evidence of concoction: see e.g. Baltovich,56 Pollock,57 Pritchard.58 Again, 

there is no such evidence here. 

[33] The circumstances surrounding the making of an out-of-court alibi statement sometimes 

provide sufficient independent evidence to conclude the accused fabricated a statement with intent 

51 R v Maracle (2006), 207 OAC 348 (CA), at paras. 6-9, 14. 
52 R v Samuels (2005), 198 OAC 109 (CA), at paras. 33-39. 
53 R v Selvanayagam, 2011 ONCA 602, at paras. 25-34. 
54 R v Andrade (1985), 6 OAC 345 (CA), [1985] OJ No 968, at paras. 9-12, 32-47, 79-86, esp. at 

para. 82. 
55 R v Bennett (2003), 67 OR (3d) 257 (CA), at paras. 32-34, 98-116, esp. at para. 115. 
56 R v Baltovich (2004), 73 OR (3d) 481 (CA), at para. 98. 
57 R v Pollock (2004), 188 OAC 37 (CA), at para. 153. 
58 R v Pritchard, 2007 BCCA 82, at para. 59 (per Newbury J.A., concurring in the result). 
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to mislead: see O’Connor.59 In particular, unusually detailed alibis, offered spontaneously, or in 

response to general police questioning when the accused was obviously not a suspect, may be so 

inherently suspicious as to provide circumstantial evidence of concoction: see e.g. O’Connor,60

Tanasichuk,61 Pomoroy,62 and Hall.63 Again, the Appellant’s statements were very different. 

There was nothing inherently suspicious about the surrounding circumstances. Putting aside the 

cell tower evidence and any other evidence relied upon to discredit the alibi, and focusing solely 

on the circumstances surrounding the statements to investigators, the Appellant’s statements were 

run-of-the-mill examples of exculpatory statements offered in response to focused questioning. 

[34] The Appellant was far from a “mere witness.” While not under arrest, he was a suspect. 

Indeed, he was obviously the prime suspect. The history of animus was well-established by June 

2013.64 Mr. Dearden described the Appellant as his only enemy.65 There were multiple occasions 

when the Appellant or Mr. Dearden had involved police or threatened to call the police.66 Both the 

Appellant and the RCMP were aware of the history between the parties. Cpl. Potter was aware that 

Mr. Dearden had immediately identified the Appellant as a “person of interest” in the arson, and 

Cpl. Potter had specifically asked Sgt. Sveinbjornson to obtain an alibi from the Appellant.67 This 

is a far cry from O’Connor, where the accused had not yet fallen under suspicion when he provided 

the police with an alibi, and was instead interviewed as a witness who was present at the poker 

game where the deceased was last seen. 

59 O’Connor at paras. 24-27. 
60 O’Connor at para. 31. 
61 R v Tanasichuk, 2007 NBCA 76, at paras. 59, 65. 
62 Pomoroy at paras. 71-72. 
63 R v Hall, 2010 ONCA 724, at paras. 165, 169-170. 
64 See Clifford (BCSC) at paras. 6-25. 
65 AR, Vol. III, Tab 11, p. 1, l. 18. 
66 See e.g. AR, Vol. II, Tab 10, at pp. 44-45 (Mr. Dearden discusses an occasion when he was 

investigated by the RCMP after a complaint by the Appellant), pp. 48-52 (Mr. Dearden discusses 
an incident where the Appellant called the RCMP during a visit to Luke in the hospital), p. 62 (Mr. 
Dearden threatens to call the RCMP to have the Appellant charged if the Appellant takes Luke to 
Alberta), p. 81 (Mr. Dearden accuses the Appellant of criminal harassment and threatens to 
involve police), p. 154 (Mr. Dearden notes he twice raised the possibility of criminal harassment 
charges); AR, Vol. VI, Tab 15, p. 126, 141 (Cpl. Potter refers to a criminal harassment 
investigation). 

67 AR, Vol. VI, Tab 15, at p. 15, l. 33. 
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[35] Nor was the degree of detail offered by the Appellant inherently suspicious. Again, this was 

not a case where someone approached police or volunteered an unusually detailed alibi. Instead, 

the Appellant was approached by the police who were specifically seeking an alibi. The Appellant 

offered precisely the amount of detail one would expect in response to their request. In contrast, in 

O’Connor, the non-suspect, over the course of a 45-minute statement, provided a detailed account 

of his whereabouts, complete with the names of witnesses who could corroborate his story.68 In 

O’Connor, this behaviour on the part of a non-suspect could ground a reasonable inference that the 

accused was deliberately concocting a fabricated alibi in an attempt to throw the detectives off his 

scent. Here, the Appellant simply did what he was asked. 

[36] The majority’s reliance on Polimac is misplaced, and the facts are distinguishable.69 In 

Polimac, the accused’s wife died in what appeared to be an accidental fall. There was no question 

the accused was present when she fell. When he was not yet a suspect, the accused made a number 

of detailed, exculpatory, and demonstrably false statements to emergency responders. He asked a 

friend to lie to the police, and he took steps to cover up an affair by asking his mistress to lie to the 

police about the nature of their relationship.70 In concluding that the circumstances could amount 

to independent evidence of fabrication, the Court of Appeal noted how the accused’s statements 

were made to emergency responders and friends (as opposed to investigators), and noted how the 

statements were made before the accused had fallen under any suspicion.71

[37] The Appellant’s behaviour when questioned by police reveals nothing about fabrication. 

Beyond the cell tower evidence, the only reason the learned trial judge mentioned for rejecting the 

alibi was the Appellant’s apparent lack of interest in the details of the investigation at the outset of 

the interview with Sgt. Sveinbjornson.72 Yet, as Newbury J.A. concluded, no reasonable trier of 

fact could rely on this alone to conclude that the alibi was concocted. Given the lengthy history 

between the parties, the prior police involvement in their disputes, and the fact the Appellant would 

have understood he was a suspect, it is hardly surprising that the Appellant might disavow interest, 

68 O’Connor at para. 9. 
69 Clifford (BCCA) at paras. 28-29. 
70 R v Polimac, 2010 ONCA 346, at paras. 34-52. 
71 Polimac at para. 92. 
72 See Clifford (BCSC) at para. 48. 
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or attempt to distance himself from any criminal investigation arising from Cranbrook. A comment 

to the effect of “I don’t even want to hear about it” is not a suspicious reaction when the Appellant 

would have immediately realized he was the prime suspect in anything that might happen to befall 

the Deardens. The learned trial judge believed an innocent accused would have inquired about his 

son. But if something had happened to Luke, someone in the Appellant’s circumstances would 

have reasonably expected the police to immediately tell him as much – not request an alibi. It is 

impossible to infer fabrication on the basis of such an ambiguous comment. 

[38] As Newbury J.A. pointed out in the Court below, the Appellant’s initial reaction may have 

been a reason for the trial judge to disbelieve the Appellant’s alibi without being independent 

evidence of fabrication or concoction.73 Not every questionable aspect of an accused’s alibi 

statement that undermines the statement’s credibility is necessarily evidence of concoction. If the 

O’Connor exception for “evidence of the circumstances surrounding the statement” includes any

arguably odd or unusual behaviour when giving a statement, then virtually any weakness in a 

statement that justifies disbelieving that statement is also reason to infer deliberate fabrication. This 

would put the law back where it started: questionable (and thus disbelieved) alibis could be 

routinely relied upon as evidence of fabrication and circumstantial evidence of guilt. 

[39] The Respondent’s argument has the potential to cut both ways. The Respondent suggests 

that disavowing interest in an ongoing investigation related to the Deardens was inherently 

suspicious, and therefore, evidence of concoction. On this logic, could the Respondent not equally 

suggest that showing interest in an investigation would also be evidence of fabrication, reflecting 

the Appellant’s attempt to discover how much the investigators already knew, and thereby tailor a 

deliberately false alibi to the evidence known to the police? What, then, is the “right amount” of 

interest the Appellant should have shown in the investigation, such that his statement would not 

fall under suspicion as being concocted? Whatever the answer, it must be consistent with the 

Appellant’s constitutional right to remain silent. It is problematic to draw an adverse inference 

against a suspect in a criminal case because of his failure to say something, or his failure to ask the 

police the right questions.74 With respect, both the learned trial judge and the majority in the Court 

below place far too much emphasis on what is, at best, a minor and equivocal factor. If the 

73 Clifford (BCCA) at para. 19. See also O’Connor at para. 32. 
74 See R v Turcotte, 2005 SCC 50, at paras. 36-58. 
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Appellant’s one-sentence response to the focused police questioning amounts to sufficient 

independent evidence of fabrication with intent to deceive, the Appellant submits that aspects of 

virtually any exculpatory statement, offered by any suspect, would reach that threshold. 

(d) Even if there is some independent evidence of fabrication, the learned trial judge erred 
by inferring deliberate fabrication at least in part from the same evidence that was used 
to reject the alibi. 

[40] Even if the Appellant’s disinterest in the Cranbrook arson investigation was sufficient 

evidence of fabrication to raise the possibility of a reasonable finding of deliberate fabrication, the 

learned trial judge did not rely solely on that evidence when he concluded the disbelieved alibi was 

fabricated. When concluding that the Appellant had lied to police, the learned trial judge did not 

distinguish between the cell tower evidence (i.e. the very evidence used to reject the alibi) and the 

Appellant’s disavowal of interest in the Cranbrook investigation (i.e. the only other evidence he 

mentioned for disbelieving the Appellant’s alibi). Both points simply went “into the hopper” to 

support the conclusion the Appellant had deliberately fabricated his alibi. The only reasonable 

inference is that the learned trial judge used the cell tower evidence not only to reject the alibi, but 

also to buttress his finding the alibi was fabricated with intent to deceive. Had a trial judge told a 

jury it could use the cell tower evidence to both reject the alibi and infer deliberate fabrication, it 

would have been a clear, reversible error. It was no less an error when the learned trial judge relied 

on the cell tower evidence for both purposes. 

[41] A review of the learned trial judge’s reasons is instructive. As he set out his crucial findings 

of fact, he opens by noting how the Appellant had “lied” to the police when he claimed he was in 

Camrose (at para. 43): 

The weekend of June 1 and 2 was not an access weekend for Mr. Clifford to see Luke.  On 
June 3, the day after the fire, Mr. Clifford told two RCMP officers in separate conversations 
that he was in Camrose throughout that weekend with his wife and their child.  He lied 
when he said that.  He was in Cranbrook the night of June 1 and 2, not to see Luke, but to 
burn the garage and destroy the trees. …  [Emphasis added.] 

[42] In the next paragraph, the learned trial judge goes on to explain the specific evidence he 

considered “fatal to the defence.” He explicitly notes that it was the cell records – and not the 

circumstances surrounding the Appellant’s statement – which grounded his finding the Appellant 

had lied (at paras. 44-46): 
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The evidence which is fatal to the defence is the record of Mr. Clifford's cellphone on June 
1 and June 2, 2013.  An employee of the cellphone company which services Mr. Clifford's 
cellphone gave evidence.  He showed that Mr. Clifford's cellphone was in the Camrose, 
Alberta, area at about 4:28 p.m. on June 1. The phone records also showed that at about 
12:25 in the morning on June 2, the cellphone belonging to Mr. Clifford's wife texted to his 
cellphone and his cellphone received the message at about 2:42 a.m.  Unfortunately for Mr. 
Clifford's defence, his cellphone at that time was in the Cranbrook area, within eight 
kilometres of a cellphone tower in Cranbrook.  About a minute later, his cellphone in 
Cranbrook called his wife's cellphone.  … The only rational inference for me to draw is that 
Mr. Clifford travelled from Camrose on Saturday afternoon to Cranbrook, where he was 
using his cellphone in the early hours of June 2, and from where he returned to Alberta soon 
afterward. [Emphasis added.] 

[43] The learned trial judge went on to discuss aspects of the Appellant’s statement that fortified 

his finding that the Appellant had lied. But his prefatory comments show he had already concluded 

the Appellant had fabricated his alibi, based on the cell tower evidence previously discussed. 

Concerns about the Appellant’s disavowal of interest in the Cranbrook investigation merely 

buttressed his conclusion the Appellant had lied (at para. 48): 

As I said earlier, Mr. Clifford lied to the RCMP officers on June 3 when he said he was 
home in Camrose with his family on the night of June 1 and 2.  There are further reasons to 
conclude he lied to the police, in addition to what the phone records say.  When one of the 
officers spoke with Mr. Clifford on June 3, he identified himself as a Cranbrook RCMP 
member75 investigating an arson and wanting to know where Mr. Clifford was the previous 
night.  Mr. Clifford responded by first saying he did not want to know what the matter was 
even about, and then proceeded to give his alibi.  It is unbelievable that an innocent man 
with an infant living in Cranbrook, and knowing that the Dearden family were likely also 
in Cranbrook, would immediately respond to the Cranbrook RCMP by expressing no 
interest in the matter. [Emphasis added.] 

[44] Finally, the learned trial judge repeated his conclusion that the Appellant had fabricated his 

alibi, and explicitly used this post-offence conduct to convict the Appellant (at para. 52): 

Nothing in the evidence the defence presented can successfully rebut a finding of Mr. 
Clifford's guilt beyond a reasonable doubt on both charges.  The evidence of his means, his 
motive and his opportunity, with his lying to the RCMP afterward as to his whereabouts on 
the night of June 1 and 2, create an overwhelming case of guilt on both charges. 

[Emphasis added.] 

75 This is a slight misapprehension of the evidence. The Appellant disavowed interest in the 
investigation to Sgt. Sveinbjornson (a Camrose Police Service officer), not Cpl. Potter (the 
Cranbrook RCMP officer). Nothing turns on this error. 
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[45] There was no self-instruction about the importance of distinguishing between the evidence 

used to reject the alibi and independent evidence of fabrication. Nor was there a W(D)-style self-

instruction about how a disbelieved alibi should not, in itself, be relied upon as evidence of guilt.76

While a trial judge is presumed to know the law, the distinction between evidence that may be used 

to reject an alibi and independent evidence of fabrication is far from trite law. In Pritchard, 

Newbury J.A. described the process of distinguishing between these categories of evidence as “a 

subtle intellectual exercise indeed.”77 Similarly, in Hall, Feldman and Simmons JJ.A. described 

this as “an extremely difficult concept.”78 This is not a case where this Court may be confident that 

the learned trial judge simply misspoke, or expressed himself somewhat inarticulately. Instead, we 

should accept the trial judge’s reasons at face value: he relied upon the cell tower evidence to 

conclude the Appellant had lied and had provided a concocted alibi. 

[46] There is nothing in the procedural circumstances that should give this Court any confidence 

the learned trial judge properly applied the law as described in O’Connor. Typically, the presence 

of independent evidence of fabrication is considered at the admissibility stage, when deciding 

whether to allow the Crown to introduce the out-of-court alibi statement: see e.g. O’Connor,79

Hall.80 Selvanayagam.81 Although there were voir dires to deal with admissibility of the 

Appellant’s statements, they were limited to the question of voluntariness.82 The failure to address 

the existence of independent evidence of fabrication as a question of admissibility was not 

necessarily reversible error in a judge-alone trial, but the record reflects a lack of awareness of the 

relevant evidentiary principles. 

[47] In fairness to the learned trial judge, he received no assistance from trial counsel on this 

point.83 With great respect to both trial counsel, it appears that neither had turned their mind to the 

76 This is referred to as a “Parrington charge,” after R v Parrington (1985), 20 CCC (3d) 184 (Ont 
CA). See Hall at para. 166. 

77 Pritchard at para. 56. 
78 Hall at para. 167. 
79 O’Connor at para. 26. 
80 Hall at para. 164. 
81 Selvanayagam at para. 28. 
82 AR, Vol. VI, Tab 15, at pp. 16-41, 52-69. 
83 See AR, Vol. VI, Tab 16, p. 167, l. 42 to p. 172, l. 16 (defence submissions) and AR, Vol. VI, Tab 

16, p. 202, l. 9 to p. 206, l. 13 (Crown submissions). 
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requirement of independent evidence of fabrication, and were unaware of the O’Connor line of 

authority. This is not a case where an evidentiary point was raised, argued, and obviously 

considered by the trial judge in the course of his reasoning, even if not explicitly mentioned in his 

reasons. The majority in the Court below notes that defence counsel did not object to the Crown’s 

suggestion that the Appellant’s disbelieved alibi statements could be used as evidence of guilt.84

Yet a trial judge must correctly apply the law apart from any lapses of counsel.85

[48] A common thread running through many appellate cases on disbelieved alibis is the concern 

that triers of fact may easily fall into error when not specifically reminded of the particular pieces 

of evidence that may be used to infer fabrication. The commentary in Baltovich is instructive. The 

Ontario Court of Appeal noted how the trial judge’s failure to provide jurors with a proper 

O’Connor instruction had left the jury “to rummage about the evidence in that fashion was 

particularly perilous.” Such “rummaging” was perilous because there was “ample evidence from 

which [the jury] could conclude that the appellant's alibi evidence … was false.” The risk, of course, 

was that the jury would rely upon the same evidence to disbelieve the alibi as they would rely upon 

to conclude it was fabricated. As the Court (per Moldaver, Sharpe, and Gillese JJ.A.) explained: 

Having relied upon certain evidence to find that an alibi is false, the jury cannot, as a matter 
of course, turn around and use the same evidence to find that the alibi was fabricated. That 
would constitute impermissible bootstrapping and it would effectively nullify the time-
honoured distinction between a false alibi, which has no evidentiary value, and a fabricated 
alibi, which can be used as circumstantial evidence of guilt.86

[49] The same principles apply to a judge’s reasoning when sitting without a jury. Having 

already relied upon the cell tower evidence to conclude that the Appellant’s alibi was false, the 

learned trial judge could not use the same evidence to also find the alibi was fabricated. Yet his 

conclusion that the Appellant had “lied” was clearly rooted largely in the cell tower records, even 

if it was arguably buttressed by some concerns intrinsic to the Appellant’s statement. The same 

body of evidence was used to both reject the alibi and infer fabrication. 

[50] It is no answer to this ground of appeal that the trial judge made a factual finding that the 

alibi was fabricated. It is not merely the learned trial judge’s conclusion about fabrication that 

84 Clifford (BCCA) at para. 29. 
85 See e.g. R v Hodgson, [1998] 2 SCR 449, at para. 41. 
86 Baltovich at para. 99; see also Hall at para. 164. 
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matters but also how he reached that finding. Again, purely as a matter of logic, whenever there is 

compelling evidence disproving an alibi, an inference of deliberate fabrication will almost always 

follow. As Doherty J.A. explained in Coutts, “in many, if not most cases, the inference of 

concoction flows logically from the disbelief of an accused's statements or testimony.”87 Yet it is 

because triers of fact can draw this problematic inference so easily that the law requires a trial judge 

to carefully consider whether there is independent evidence of concoction, and requires triers of 

fact to rely only on that independent evidence to infer concoction. 

[51] The learned trial judge erred even if his finding of fabrication was not based entirely on the 

evidence used to reject the Appellant’s alibi. The majority of the Court below appears to have 

reasoned that, so long as there was some independent evidence of fabrication, the trial judge did 

not err by relying on the disbelieved alibi as evidence of guilt.88 But even if there were independent 

evidence that might have allowed a trier of fact to infer concoction, the learned trial judge erred by 

relying at least in part upon the cell tower evidence to support his finding of concoction. Relying 

even in part on the same evidence that was used to reject the alibi still raises the same bootstrapping 

concerns. 

87 Coutts at para. 15 (QL). 
88 See Clifford (BCCA) at paras. 32-33. 
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B. The learned trial judge erred by admitting the “caltrop evidence” and relying upon this 
evidence to help prove identity. 

[52] In Canadian law, guilt is established by proof of conduct, not by proof of character or 

propensity to act discreditably. Two significant and well-recognized risks arise when the Crown is 

permitted to introduce evidence of the accused’s disreputable conduct. First, there is the risk of 

reasoning prejudice: the proceedings may become confusing or unfocused, distracting the trier of 

fact from the real issues in the case, and expending time and resources on collateral matters out of 

proportion to their importance. Second, there is the risk of moral prejudice: the trier of fact may 

convict the accused (at least in part) because he is a “bad person,” or because he has a propensity 

to act discreditably. Because of these risks, bad character evidence is presumptively inadmissible, 

and the Crown is prohibited from introducing evidence of prior misconduct by an accused that is 

unrelated to the charges before the court, unless the Crown can demonstrate that the probative value 

of this evidence outweighs its prejudicial effect: see e.g. Grant,89 Hart,90 Handy,91 Arp,92 FFB,93

and CRB.94 Any prior acts of a discreditable nature engage the exclusionary presumption: “the rule 

also extends to … otherwise discreditable acts that bear no similarity to the offence with which the 

accused is charged.”95

[53] Evidence of bad character or discreditable conduct is sometimes relevant to an issue beyond 

the accused’s propensity to act discreditably. For example, evidence of prior discreditable acts may 

be used to establish malice or animus towards the complainant, and thus may provide circumstantial 

evidence of a motive to commit an offence.96 Yet as Binnie J. explained in Handy, “propensity 

89 R v Grant, 2015 SCC 9, at para. 31. 
90 R v Hart, 2014 SCC 52, at paras. 73-74. 
91 R v Handy, 2002 SCC 56, at paras. 31, 100. 
92 R v Arp, [1998] 3 SCR 339, at para. 50. 
93 R v FFB, [1993] 1 SCR 697, at pp. 730-731. 
94 R v CRB, [1990] 1 SCR 717, at pp. 730-735. 
95 R v Mahalingan, 2008 SCC 63, at para. 160; see also Handy at para. 34, R v CJ, 2011 NSCA 77,

at para. 24. 
96 See e.g. R v Peterffy, 2000 BCCA 132, at paras. 20-36, R v Moo, 2009 ONCA 645, at paras. 96-

101, and S.N. Lederman, A.W. Bryant, & M.K. Fuerst, The Law of Evidence in Canada, 5th ed., 
Markham, Ont.: LexisNexis, 2014 [“Law of Evidence in Canada”] at para. 10.72, C. Hill, D.M. 
Tanovich, L.P. Strezos, McWilliams’ Canadian Criminal Evidence, 5th ed. loose-leaf, Toronto: 
Canada Law Book, 2015 [“McWilliams’”] at para. 9:30.20.10.10. 
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evidence by any other name is still propensity evidence.”97 Bad character evidence does not cease 

to pose risks (or cease being presumptively inadmissible) simply because it is admitted to establish 

something other than the accused’s disposition or propensity. Identifying an issue beyond “mere 

propensity” explains the permissible purpose for which bad character evidence may be introduced, 

but “does not (and cannot) change the inherent nature of propensity evidence,” or eliminate its 

dangerous potential.98

(a) The caltrop evidence was unnecessary for the purpose of explaining the narrative. 

[54] On April 29, 2013, Ellen and Patrick Dearden discovered what Patrick Dearden described 

as “caltrops” on their driveway. Mr. Dearden believed these metal spikes were manufactured by 

bending large nails or metal spikes to create a crude booby-trap, which could puncture a vehicle’s 

tires. The Crown led evidence to show the weekend before April 29 was an access weekend, when 

the Appellant would have been in the Cranbrook area to visit Luke. Diana Dearden testified that 

she saw the Appellant’s vehicle parked in Cranbrook late on Sunday, and specifically noted that 

she found it “really bizarre” that the Appellant was still in Cranbrook after he had returned Luke.99

[55] Willcock J.A. concluded that the Crown had “led the caltrop evidence as part of the 

narrative” and did not rely upon the caltrop evidence to help prove identity.100 There are 

circumstances where otherwise inadmissible evidence, including evidence of prior discreditable 

conduct, may be admitted to help the trier of fact understand the narrative, even if the evidence is 

not strictly relevant to a live issue at trial.101 For example, in a “Mr. Big” operation, it may be 

necessary to introduce evidence that the accused had participated in a fictitious criminal 

organization in order to understand why the accused would confess to a crime boss.102 Or it may 

be necessary for the trier of fact to learn about an accused’s involvement in a gang to understand 

the context in which he is alleged to have conspired with accomplices.103 Still, a narrative exception 

97 Handy at para. 59. 
98 Handy at para. 61; see also Law of Evidence in Canada at para. 11.63. 
99 AR, Vol. IV, Tab 13, pp. 131-133 (Evidence of Diana Dearden). 
100 Clifford (BCCA) at para. 38. 
101 See e.g. R v Van, 2009 SCC 22, at para. 25, discussing investigative hearsay as an exception to the 

hearsay and opinion evidence rules. 
102 See Hart at para. 76. 
103 See e.g. R v Lamirande, 2002 MBCA 41, at paras. 59-99. 
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to the rule prohibiting bad character evidence “has the potential for misuse and should be applied 

with caution.”104 The learned authors of McWilliams’ provide compelling reasons for why even 

such narrative evidence remains subject to the presumptive exclusionary rule.105

[56] The caltrop evidence was unnecessary for the trial judge to understand the narrative. The 

Deardens’ testimony would have been perfectly comprehensible without any mention of Mr. 

Dearden’s theory he had been targeted by someone who scattered bent nails on his driveway. The 

caltrops involved a distinct incident, easily severable from the Deardens’ evidence about the arson, 

and the earlier incident was unnecessary to understand how the Deardens acted either before or 

after the arson. Even if the discovery of the caltrops was helpful for understanding the Deardens’ 

evidence, there was no reason to introduce evidence from Diana Dearden about the Appellant’s 

presence in Cranbrook or his apparent opportunity to have scattered the caltrops. 

(b) The learned trial judge erred by admitting the caltrop evidence when it did not meet the 
test for admission as similar fact evidence. 

[57] Because the caltrop evidence was unnecessary for purposes of narrative, it must be relevant 

to some live issue to be admissible.106 It was incumbent on the Crown to identify the issue to which 

similar fact evidence was said to relate,107 yet the Crown never articulated the relevance of the 

caltrop evidence. The only arguable relevance was to help prove that the person who scattered 

caltrops on or about April 29 was likely to have committed arson and mischief on June 2 – or in 

other words, to help prove identity. Relevance for this purpose would rely upon a series of 

inferences: (1) someone intentionally targeted the Deardens by scattering bent metal spikes on their 

driveway on or about April 29; (2) the person who scattered the caltrops harboured animus towards 

the Deardens, or had a propensity for committing criminal acts targeting the Deardens; (3) because 

of this animus or propensity, the person who spread the caltrops was more likely to have been the 

person who committed the arson on June 2; (4) the Appellant had the opportunity to scatter these 

104 Law of Evidence in Canada at para. 10.73; see also Christopher Nowlin, “Narrative Evidence: A 
Wolf in Sheep’s Clothing” (2006), 51 Criminal Law Quarterly 238 (Part I) and 51 Criminal Law 
Quarterly 271 (Part II), esp. at pp. 291-295. 

105McWilliams’, at para. 10:40.10.20 (pp. 10-39 to 10-44, titled “Prior Discreditable Conduct 
Evidence Tendered for Other Purposes Should be Caught by the Exclusionary Rule”). 

106 Law of Evidence in Canada at paras. 11.39-11.45, 11.205. 
107 Handy at paras. 69, 74. 
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caltrops on or about April 29; (5) therefore, it is more likely that it was the Appellant was the person 

who committed the arson.  

[58] In other words, unless one assumes the Appellant may have been responsible for scattering 

the caltrops, the caltrop evidence is simply irrelevant.108 The fact the Deardens were targeted with 

caltrops in April proves nothing about the June arson unless the events were connected by a 

common perpetrator. 

[59] In the Court below, Willock J.A. suggests that the Respondent did not rely on the caltrop 

evidence “as similar fact evidence.”109 Yet the exclusionary presumption for bad character evidence 

is not triggered merely when the Crown intends to rely on the similar fact exception, or when the 

Crown explicitly frames relevance in terms of propensity reasoning. Because the caltrop evidence 

was evidence of a prior discreditable act, it was presumptively inadmissible,110 even if the Crown’s 

reason for introducing that evidence related to some fact other than mere propensity.111

[60] Since the only possible relevance of the caltrop evidence involved establishing the identity 

of the arsonist, the Crown should have been held to the specific prerequisites for the admission of 

similar fact evidence when such evidence is used to prove identity: see e.g. Grant and Arp.112

[61] Properly viewed through the lens of similar fact, the April caltrop incident and the June 

arson were insufficiently similar to permit the Crown to introduce evidence about the Appellant’s 

opportunity to have scattered the caltrops. When identity is at issue, prior acts that are significantly 

similar to the alleged offence may allow the trier of fact to reasonably infer that the same person 

committed both offences. Yet this inference “is made possible only if the high degree of similarity 

108 See Law of Evidence in Canada at paras. 11.39 to 11.67. 
109 Clifford (BCCA) at para. 38. For a discussion of the different ways the expression “similar fact 

evidence” is used and how it can be confusing, see: Law of Evidence in Canada at para. 11.11. 
110 See e.g. Hart at para. 73, Handy at paras. 33-34. 
111 See e.g. R v Gareau, 2016 NSCA 75, at paras. 41-45, and McWilliams’ at para. 10:40.10.20.
112 See e.g. Grant at para. 31, Arp at para. 48, Law of Evidence in Canada at paras. 11.93-11.125, esp. 

at paras. 11.115-11.125. 
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between the acts renders the likelihood of coincidence objectively impossible,”113 and the probative 

value of the proffered evidence must “significantly outweigh the prejudice to the accused.”114

[62] Applying these principles, the caltrop evidence was inadmissible. To rely on the similar fact 

exception, the Crown must prove it was likely the same person who committed both acts.115 The 

evidence does not support this inference. Even if the bent spikes were indeed “caltrops” (i.e. booby-

traps that were scattered in an attempted act of mischief), the caltrop incident and the later arson 

and mischief did not have the necessary high degree of similarity to justify admission. On the 

“admissible end of the spectrum,” courts often refer to “calling cards,” “signatures,” “hallmarks,” 

or “fingerprints” when linking distinct crimes.116 There is no such high degree of similarity here. 

The fact the Deardens appear to have been the targets of two distinct criminal acts does not in itself 

make those incidents strikingly similar or distinctive. The two incidents were separated by over a 

month. The caltrops were scattered on (or shortly after) one of the Appellant’s access weekends, 

while the arson did not occur on an access weekend. The details and mechanisms of the two 

incidents were very different: one apparently involved sneaking onto the Dearden property, while 

the other apparently involved simply approaching the residence directly, via the driveway. There 

is no clear evidence as to what time of day the caltrops were deposited, while the arson apparently 

occurred at night. There are no other distinctive features linking the incidents, nor was there a 

pattern that might lend weight to the suggestion one person was committing a series of related acts. 

[63] Even where a trial judge concludes that it is likely that the same person committed two 

different acts, there is a second prerequisite to admissibility: the accused must be linked to the 

similar prior act. Although it is unnecessary to conclude that both acts were probably committed 

by the Appellant, “[e]vidence of mere opportunity showing no more than the possibility that the 

similar act is that of the accused will not suffice”.117 No one observed the Appellant or the 

Appellant’s vehicle anywhere near the Dearden’s property on the weekend the caltrops were 

scattered. Diana Dearden suggested she saw the Appellant’s pickup truck parked in Cranbrook the 

113 Arp at para. 43. See also R v Last, 2009 SCC 45, at para. 34. 
114 Arp at para. 44. 
115 Arp at paras. 43-44, 50, Grant at para. 31. 
116 Handy at para. 91. 
117 Arp at paras. 54, 57. 
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evening before the caltrops were discovered, but that is as far as the Crown’s evidence went. This 

is a clear example of evidence that does not go beyond mere opportunity. Evidence that the 

Appellant was in the Cranbrook area shortly before the caltrops were discovered is nothing more 

than evidence of opportunity. The link to the Appellant is speculative at best. 

[64] It bears emphasis that even if the caltrop evidence is relevant to some issue beyond mere 

propensity, relevance alone does not make the evidence admissible.118 Similar fact evidence should 

only be admitted where its probative value outweighs its prejudicial effect.119 Where the evidence 

sought to be introduced is of “a morally repugnant act committed by the accused, the potential 

prejudice is great and the probative value of the evidence must be high indeed to permit its 

reception.”120 In part because there was never a formal voir dire, the trial judge’s did not engage in 

the prejudicial-versus-probative balancing process contemplated by Handy. The failure to carry 

out the necessary balancing was itself an error of law: see e.g. Villeda,121 Van Eindhoven.122

[65] The probative value of the caltrop evidence was minimal. As noted, the evidence connecting 

the Appellant with the caltrop incident was speculative, and went no further than opportunity. 

[66] The risks of prejudice were significant. Similar fact evidence is well-known for its “highly 

prejudicial effects,” and has been properly described as having “poisonous potential.”123 There was 

a real risk the trier of fact would conclude that the Appellant may have scattered the caltrops, and 

then infer from the earlier discreditable act that the Appellant was the sort of person who was likely 

to commit arson and mischief. 

[67] Judge-alone trials do not eliminate all risks posed by bad character evidence. The rules of 

evidence, including the limits on adducing evidence of prior discreditable acts, apply equally 

regardless of the mode of trial. Even an experienced trial judge may inadvertently (and perhaps 

even unconsciously) misuse evidence that the law recognizes as extremely dangerous. When a trial 

118 R v Watson (1996), 30 OR (3d) 161 (CA), [1996] OJ No 2695, at para. 46, McWilliams’ at para. 
9:30.20.10.10. 

119 Handy at paras. 49, 55. 
120 CRB at para. 31. 
121 R v Villeda, 2010 ABCA 351, at paras. 25-27 (rehearing ordered & aff’d, 2011 ABCA 85). 
122 R v Van Eindhoven, 2012 NUCA 5, at paras. 26-27. 
123 Handy at para. 138, Grant at para. 31. 
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judge hears bad character evidence in order to make an admissibility decision, there may be 

prophylactic effects from pausing and explicitly considering whether its admission may cause 

moral prejudice. Here there was no such pause, and it does not appear that the learned trial judge 

ever specifically turned his mind to the risks posed by the caltrop evidence. Although concerns 

about moral prejudice may be attenuated when a case is tried without a jury,124 moral prejudice 

remains a live concern even in judge-alone trials: see e.g. Vuradin,125 Poon,126 Allgood,127 and 

RL.128 As the Alberta Court of Appeal explained in Villeda: 

While it is true that judges, by virtue of their training and experience, are better able to 
instruct themselves regarding the dangers of similar fact evidence, the ability to self-instruct 
is not a panacea. Human nature and its attendant weaknesses and vulnerabilities may, on 
occasion, intrude upon the most rigorous and conscientious fact-finding. The spectre of 
moral or reasoning prejudice is always a concern regardless of who is sitting in judgment 
of the guilt or innocence of an accused.129

[68] Reasoning prejudice also remains a real concern in judge-alone trials. Similar fact evidence 

may be distracting and time-consuming even in proceedings without a jury. The caltrop evidence 

required the Appellant to respond to two entirely distinct sets of allegations, effectively requiring 

him to account for his whereabouts on two different days. It is inherently more difficult for an 

accused to defend such a case involving multiple allegations.130

[69] No deference is owed to the learned trial judge’s decision to admit the caltrop evidence. 

There was no voir dire, nor did the Crown ask the learned trial judge to rule on the admissibility of 

this evidence, nor was there any argument on the point, nor did the learned trial judge give any 

reasons for admitting the evidence. The “assessment of similar fact evidence and the determination 

of its probative value and its admissibility places an onerous burden on the trial judge” and “must 

be undertaken with great care.”131 Courts have also expressly disapproved of a “free-wheeling” 

124 See e.g. R v Laporte, 2016 MBCA 36, at paras. 163-164, and the cases cited therein. 
125 R v Vuradin, 2011 ABCA 280, at paras. 22-24, aff’d for other reasons, 2013 SCC 38. 
126 R v Poon, 2012 SKCA 76, at para. 78. 
127 R v Allgood, 2015 SKCA 88, at para. 57. 
128 R v RL, 2014 QCCA 1743, at para. 13. 
129 R v Villeda, 2011 ABCA 85, at para. 18. 
130 Law of Evidence in Canada at para. 11.153. 
131 Arp at para. 52. 
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approach to the treatment of bad character evidence,132 or taking the dangers of propensity evidence 

lightly.133 Yet there is nothing in the record to indicate the learned trial judge ever turned his mind 

to this question, and there is no decision to be shown deference. In the Appellant’s respectful 

submission, admissibility should be determined in the context of a structured inquiry, not by an 

appellate court piecing together parts of the trial record.134

[70] Defence counsel’s failure to object is not determinative. There is “an overriding duty on a 

trial judge to conduct a proper review of evidence going to bad character and propensity, and to 

rule on its admissibility before it is tendered.”135 As Côté J.A. noted in Bishop, “[o]ne could fill a 

dozen pages with citations of appellate cases holding that even complete failure to object to an 

evidentiary or procedural misstep at a criminal trial is often no impediment to raising the point on 

appeal, as a ground of appeal.”136

(c) The caltrop evidence was not introduced in response to a defence theory, and however 
the evidence is characterized, in effect, it was used as circumstantial evidence of guilt. 

[71] The caltrop evidence was led by the Respondent. It was the Respondent’s obligation to 

articulate its relevance, at the time it was admitted. The majority in the Court below implies that 

the caltrop evidence was not used to establish the Appellant’s guilt, and instead suggests the trial 

judge relied upon the caltrop evidence to rebut the Appellant’s suggestion that other persons may 

have harboured animus towards the Deardens.137 But this does not justify its admission in the first 

place. Had it been the Appellant who initially led the caltrop evidence – introducing it specifically 

in support of the inference there may have been an unknown third party suspect who felt animus 

towards the Deardens – then perhaps the Crown could have introduced evidence of the Appellant’s 

opportunity to scatter the caltrops in reply, to rebut the suggestion there must have been another 

unknown person targeting the Deardens. But that was not how the case unfolded. Instead, the 

Crown introduced the caltrop evidence as part of its case, beginning during examination-in-chief 

of its first witness, Mr. Dearden. While the Crown “may adduce similar fact evidence in reply if a 

132 R v PEL, 2013 BCCA 542, at para. 34. 
133 Handy at para. 150. 
134 CJ at paras. 42-45. 
135 R v Fierro, 2013 BCCA 436, at para. 19. 
136 R v Bishop, 2013 NUCA 3, at para. 68. 
137 Clifford (BCCA) at paras. 40-41. 
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defence is raised which the Crown could not have reasonably anticipated,” the Crown “cannot 

credit the accused with a fancy defence in order to introduce bad character evidence.”138

[72] It makes little difference whether the caltrop evidence is described as (a) “evidence making 

it more likely that Mr. Clifford had committed [the arson and mischief]”, or (b) evidence used to 

“assess the defence theory that someone other than the appellant was responsible for those earlier 

acts of vandalism.”139 Either way the caltrop evidence is characterized, this evidence was relied 

upon to support an inference that the Appellant was likely to be the arsonist. 

[73] It is notable that the learned trial judge’s finding that there was “no reasonable evidence of 

any kind” to suggest the Deardens had any other enemies came immediately after his discussion of 

the caltrop evidence.140 The learned trial judge appears to have used the caltrop evidence, and the 

Appellant’s arguable connection to the caltrop incident, to support his conclusion that the Appellant 

was the only person with a motive to target the Deardens. To the extent that the Appellant’s earlier 

opportunity to scatter the caltrops was used to help confirm a finding of “exclusive animus,” the 

caltrop evidence was being used to prove that the Appellant was more likely to have been the 

arsonist. Even if the trial judge was relying on the caltrop evidence to reject the possibility that 

someone else might have harboured animus towards the Deardens, it was still one link in the chain 

of reasoning towards proof of identity, it continues to raise concerns about propensity reasoning, 

and admissibility should have been assessed by weighing prejudice against probative value. 

(d) Defence counsel’s failure to object to the caltrop evidence was not a tactical decision that 
precludes the Appellant from raising this ground of appeal. 

[74] Willcock J.A., for the majority below, suggests that the Appellant’s trial counsel failed to 

object to the caltrop evidence for tactical reasons.141 The Appellant respectfully submits that a 

tactical explanation for failing to object to inadmissible bad character evidence should be imputed 

only in clear cases, and this is not such a clear case. Although the Appellant is content to address 

138 Law of Evidence in Canada at para. 11.53. 
139 Clifford (BCCA) at paras. 38, 40. 
140 Clifford (BCSC) at paras. 28-29. 
141 Clifford (BCCA) at para. 36. The Respondent did not advance this argument in its factum in the 

Court below. 



R v Clifford 31 Factum of the Appellant 

this issue when discussing the merits of this ground of the appeal (as did the majority below), 

tactical decisions of counsel may be better addressed in reference to the curative proviso.142

[75] It would have been illogical for defence counsel to consent to the admission of the caltrop 

evidence. According to Willcock J.A., the Appellant did not object to the caltrop evidence because 

it supported the Appellant’s theory that an unknown third party suspect both scattered the caltrops 

and committed the arson.143 Yet unlike the incident where a suspicious vehicle was seen in the 

vicinity of the Dearden residence,144 the Appellant did not introduce any evidence about his 

whereabouts on the date of the caltrop incident, or otherwise suggest that he could not have been 

the person who scattered the caltrops. Without some evidence establishing that Appellant did not 

have an opportunity to scatter the caltrops, the caltrop evidence simply did not advance the 

Appellant’s theory that someone else must be targeting the Deardens. 

[76] A reference to bad character evidence in counsel’s submissions does not prove there was a 

tactical decision to consent to its admission. Willcock J.A. notes how defence counsel argued that 

“the person who put nails in the driveway” could have also committed the arson.145 But the fact 

that defence counsel advanced hypotheticals that were consistent with innocence (i.e. the possibility 

an unknown third party suspect could have both deposited the caltrops and committed the arson) 

did not retroactively justify admission of the caltrop evidence. Advancing an innocent explanation 

for inadmissible bad character evidence does not equate to a considered tactical decision to consent 

to that evidence’s admission. This was simply defence counsel doing his best to explain the overall 

body of evidence in terms consistent with innocence. 

[77] Attempts to blunt the force of inadmissible bad character evidence do not amount to a 

tactical decision to consent to its admission. Although the Appellant called evidence suggesting 

there may be unknown third parties who may have been connected with the arson (for example, 

142 In the context of tactical failures to object to jury instructions, e.g. R v Kostyk, 2014 ONCA 447, at 
para. 42. In the context of a failure to object to bad character evidence, see e.g. R v Szanyi, 2010 
ONCA 316, at paras. 27-39, and Fierro at paras. 19-21. 

143 See Clifford (BCCA) at para. 36. 
144 See Clifford (BCSC) at para. 51; AR, Vol. 6, Tab 15, at pp. 92-109 (Evidence of Marvin 

Fennessy), and pp. 109-114 (Evidence of Barbara Muise). 
145 Clifford (BCCA) at paras. 36-37. 
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evidence of a strange vehicle lurking around the Dearden residence shortly before the arson),146 the 

third party suspect evidence called in the defence case may well have been a tactical response to 

the shadow of suspicion cast by the erroneously admitted caltrop evidence. 

[78] Trial counsel’s failure to object to the caltrop evidence should be considered in light of the 

learned trial judge’s relatively ad hoc approach to the admissibility of evidence of discreditable 

conduct. At the outset of the second day of evidence, the Crown began by questioning Patrick 

Dearden about the history between the Appellant and the Dearden family. As Mr. Dearden started 

to testify about the first occasion when he had met the Appellant, defence counsel objected, stating: 

“I fail to see the relevance of a hike in 2009 to an arson charge in 2013.”147

[79] The Crown responded by explaining that “in order to fully understand the motive and the 

development of the motive behind this offence you need to understand as fully as possible the 

nature of the relationship” between the Appellant and Mr. Dearden. Defence counsel responded by 

explaining that “I can admit that there's animus between these two,”148 and in light of this 

admission, defence counsel took the position that “spending the next two days talking about the 

animus that this man has towards my client and vice versa does not advance the case.” Defence 

counsel also noted that “a lot of this evidence I anticipate going before the court is what one might 

call bad character evidence,” and cautioned the learned trial judge that while the evidence might be 

relevant to motive, the learned trial judge would still need to balance the probative value of the 

evidence against its prejudicial effect.149

[80] The Court responded that the Crown was “well inside the ballpark so far” and “entitled to 

develop the animus for a time,” and that the defence would “just have to trust me to be able to draw 

the distinction between how much these people like or dislike each other on the one hand and 

146 AR, Vol. 6, Tab 15, at pp. 92-109 (Evidence of Marvin Fennessy). 
147 AR, Vol. III, Tab 11, p. 3. 
148 There is authority to suggest that the Crown cannot refuse to accept such an admission in order to 

keep an issue alive, and thereby be permitted to introduce otherwise inadmissible bad character 
evidence: see e.g. Law of Evidence in Canada at para. 11.52, CJ at para. 45, and Handy at para. 
74. Although this argument was raised in the Court below, it is not an issue upon which Newbury 
J.A. dissented, so that question is not before this Court on this appeal. 

149 AR, Vol. III, Tab 11, pp. 4-5. 
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whether your client is the person who caused this damage on the other.”150 What followed was a 

very detailed discussion of the history of interactions between the Appellant and the Dearden 

family. A considerable body of bad character evidence was then admitted (for the stated purpose 

of establishing animus) without a voir dire, and without any explicit prejudicial-vs-probative 

balancing by the trial judge.151

[81] Although Patrick Dearden’s first mention of caltrops came before this colloquy with 

counsel, the full significance of the caltrop evidence was only revealed as the Crown’s case 

developed, and particularly, after Diana Dearden testified about the Appellant’s presence in 

Cranbrook the weekend before the caltrops were discovered. By the time the Crown demonstrated 

the Appellant’s opportunity to have scattered the caltrops, the learned trial judge had already 

signalled his reluctance to formally rule upon the admissibility of individual pieces of bad character 

evidence. 

[82] The Appellant mentions the learned trial judge’s approach to the animus evidence simply 

to highlight how this was not a trial where the rules of evidence were applied in an especially formal 

manner. The informality makes it more difficult to infer that counsel’s failure to object must have 

been a considered tactical decision. Any failure to object could as easily been an oversight, 

stemming partially from the learned trial judge’s somewhat flexible and inclusionary approach 

towards bad character evidence, rather than as a tactical decision to rely on the caltrop incident in 

support of the Appellant’s theory of the case. The Appellant also notes how, contrary to authorities 

such as Handy, the Crown was never called upon to explain the relevance of the caltrop evidence. 

Understandably, this may have resulted in some uncertainty on the part of defence counsel about 

the purpose for which the caltrop evidence was tendered by the Crown, or the ways the learned trial 

judge might use the caltrop evidence. 

C. This is not a proper case in which to apply the curative proviso. 

[83] In light of these evidentiary errors, the Appellant respectfully submits that the Respondent 

cannot rely on the curative proviso under s. 686(1)(b)(iii) of the Criminal Code. The curative 

150 AR, Vol. III, Tab 11, pp. 5-6. 
151 Both procedural and substantive issues surrounding the admission of the animus evidence were 

raised as a ground of appeal in the Court below, but were rejected by all three members of the 
Court, and are thus not before this Court: see Clifford (BCCA) at paras. 12-15. 
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proviso only applies where there is no reasonable possibility that the verdict would have been 

different had the error not been made, usually either because (1) the error was harmless or trivial, 

or (2) the evidence was so overwhelming that, notwithstanding that the error was not minor, a 

properly instructed trier of fact would inevitably convict.152

(a) These errors were neither harmless nor trivial. 

[84] The learned trial judge’s misuse of the disbelieved alibi was clearly a significant error. The 

Crown referred to the alibi statements as “a significant piece of the evidence”.153 The learned trial 

judge relied upon the disbelieved alibi as circumstantial evidence of guilt.154

[85] The admission of the caltrop evidence was not harmless. The trial judge’s reasons do not 

expressly indicate that the impugned evidence “clearly played no part in the convictions.”155

Instead, the reasons make specific reference to the caltrop evidence. It appears the trial judge used 

the caltrop evidence to support his finding that no one other than the Appellant was an enemy of 

the Deardens, which was important circumstantial evidence of identity. Unlike the animus 

evidence, there was no self-instruction about the specific risks posed by the caltrop evidence. The 

absence of a self-instruction should also weigh in the balance when assessing the seriousness of 

this error.156

(b) The Crown’s case was not overwhelming. 

[86] The Crown’s case was not weak – but this is not an unreasonable verdict appeal. Even if 

the Crown had a strong circumstantial case, the test for invoking the curative proviso demands 

much more than even strong probability of guilt. The test applied on the “overwhelming evidence” 

branch of the curative proviso is “a substantially higher one than the requirement that the Crown 

prove its case ‘beyond a reasonable doubt’ at trial” (emphasis added).157 It is therefore “necessary 

to afford any possible measure of doubt concerning the strength of the Crown’s case to the benefit 

152 See e.g. R v Khan, 2001 SCC 86, at para. 28, R v Sekhon, 2014 SCC 15, at paras. 52-57. 
153 AR, Vol. VI, Tab 16, p. 202, l. 34-35. 
154 Clifford (BCSC) at para. 52. 
155 R v O’Brien, 2011 SCC 29, at para. 15 (emphasis added). 
156 See e.g. Fierro at para. 21, and R v Rohatyn, 2004 ABCA 264, at paras. 7-8. 
157 R v Trochym, 2007 SCC 6, at para. 82. 
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of the accused person” (emphasis added).158 Consider also Sopinka J.’s observation in PLS that, 

while he might have convicted the accused even without the inadmissible similar fact evidence, 

“[w]hat I cannot say … is that no trial judge properly instructed and acting reasonably could acquit.”159

[87] Inference-drawing in a circumstantial case is not a matter of pure logic. It is often 

challenging to draw a clear line between “plausible alternative theories” and “speculation.”160 For 

example, the trial judge concluded that the possibility the Appellant’s wife had used the cell phone 

registered in the Appellant’s name (or vice versa) was speculative.161 Yet triers of fact have 

discretion as to where the plausible/speculative line is drawn, on the basis of their common sense 

and life experience. In the Appellant’s respectful submission, where (as here) the distinction is 

arguably fuzzy, any line-drawing is better reserved for a new trial judge, who will have the benefit 

of directly observing and carefully weighing the evidence, and forming his or her own opinions 

about the credibility of the witnesses, untainted by the errors in the first trial. Unlike the 

unreasonable verdict appeal in Villaroman, the question when applying the curative proviso is not 

whether it would have been reasonable to convict the Appellant based on the circumstantial 

evidence. When considering the whole of the admissible evidence, and assessing the strength of a 

circumstantial case,162 the scope of possible reasonable inferences is still a matter where appellate 

courts afford some deference to triers of fact, because these are questions where reasonable triers 

of fact might disagree. 

[88] There was some evidence pointing away from the Appellant. The working theory was that 

the arsonist had cut wires on the fence surrounding the Deardens’ orchard then snuck in through 

the hole in the fence. A police officer testified that he would not have been able to fit through the 

gap in the wires.163 The Appellant was roughly the same size as the officer. The trial judge 

concluded that the Appellant could have fit through the gap,164 but this was not the only reasonable 

158 Van at para. 36. 
159 R v PLS, [1991] 1 SCR 909, at para. 12. 
160 R v Villaroman, 2008 ONCA 733, at para. 38. 
161 Clifford (BCSC) at para. 47. 
162 See Sekhon at para. 56. 
163 AR, Vol. IV, Tab 12, p. 28, l. 33 (Evidence of Cst. Marginson); photos of the cut wires are found 

at AR, Vol. VII, Tab 19, pp. 47-49 (Photo Book, Exhibit 3). 
164 See Clifford (BCSC) at para. 42. 
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inference available on the evidence, and a different trier of fact may reach a different conclusion. 

There was also evidence to suggest a suspicious vehicle had been seen near the Deardens’ residence 

shortly before the arson,165 and the Appellant called evidence to prove he was working in Alberta 

when the vehicle was observed.166 This potentially exculpatory evidence was not without its 

frailties, but its weight is a matter to be assessed at a new trial. 

[89] There were also arguable frailties with the animus evidence that might cause a new trial 

judge to question the reliability of Patrick Dearden’s claim he had no other enemies. Mr. Dearden’s 

evidence was not left unchallenged,167 and animus obviously flowed in both directions. Mr. 

Dearden admitted he harboured “extreme hatred and bias” against the Appellant.168 Even if Mr. 

Dearden honestly believed the Appellant was the only person with a motive to burn down his 

garage, there was a risk he suffered from tunnel vision. Whether the trier of fact was prepared to 

conclude the Appellant was the only person who might harbour animus towards Mr. Dearden 

depended largely upon findings about Mr. Dearden’s credibility and reliability. The trial Crown 

acknowledged that the case was likely to turn on questions of credibility.169 The possibility of 

different credibility findings at a new trial weighs against invoking the curative proviso. 

[90] A different trier of fact might also reasonably conclude that the strength of the Appellant’s 

animus had diminished somewhat over time. Most of the invective-filled messages were sent years 

before the arson. The emails in the months leading up to the arson were far less emotional than 

those from 2009 and 2010.170 The Crown speculated that the Appellant’s tone had improved not 

because his feelings of animus had diminished over time, but instead because some of his emails 

had been tendered against him in family law proceedings, and he had learned not to express his 

animus.171 The trial judge accepted this reasoning,172 yet it may not be accepted by another trial 

judge. This argument appears to use dated evidence of animus to establish a “baseline” presumption 

165 AR, Vol. VI, Tab 15, pp. 92-109, esp. pp. 94-96 (Evidence of Marvin Fennessy). 
166 AR, Vol. VI, Tab 15, pp. 109-114, esp. p. 110 (Evidence of Barbara Muise). 
167 AR, Vol. III, Tab 11, pp. 131-184 (Cross-Examination of Patrick Dearden). 
168 AR, Vol. III, Tab 11, p. 144, l. 21 (Evidence of Patrick Dearen). 
169 AR, Vol. V, Tab 14, p. 109, l. 23. 
170 Compare AR, Vol. VIII, Tab 25, at pp. 2-60 (emails from 2009-2010) to AR, Vol. VIII, Tab 25, at 

pp. 61-151 (emails from 2013). 
171 AR, Tab Vol. VI, Tab 16, p. 198, l. 9 to l. 34 (submissions of the Crown on this point). 
172 Clifford (BCSC) at para. 12. 
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about the Appellant’s character – i.e. that he was an angry person who hated the Deardens – with 

a tactical burden then shifting to the Appellant to establish that his anger had not subsided. A 

different trier of fact may not draw this inference. 

[91] Furthermore, as Patrick Dearden conceded, there were “literally thousands” of emails 

exchanged between the Deardens and the Appellant over the course of their lengthy relationship.173

The emails introduced into evidence contained a small selection of their total correspondence. 

When Mr. Dearden was asked whether he had “chose the emails that would paint [the Appellant] 

in the poorest possible light,” he agreed that he “chose emails that showed my concerns, yes.”174 

This binder appears to have reflected Mr. Dearden’s “curated” view of the correspondence between 

the parties. In light of Mr. Dearden’s admitted bias, it would be open to another court to infer that 

the emails Mr. Dearden were not a fair reflection of the overall tenor of the parties’ relationship, 

weakening the evidence of animus, a key pillar of the Crown’s case. 

[92] The emails introduced through Diana Dearden raise similar concerns about whether the 

evidence of animus painted a complete picture of the Appellant’s feelings. She acknowledged that 

the emails entered into evidence were selected from “hundreds and hundreds” of emails over the 

years, but could not say who had selected these particular emails for use as an exhibit.175 Ellen 

Dearden’s surreptitious recording of the Appellant’s boorish behaviour during the exchange of 

Luke also stemmed from a single incident in August 2010, years before the arson, and was 

specifically selected from a wider body of surreptitious recordings of the Appellant.176

[93] Finally, when applying the curative proviso, this Court should consider whether any 

evidentiary error may have influenced the Appellant’s decision whether to testify. While there is 

authority to suggest that the accused’s failure to testify may bear on the application of the curative 

proviso (see e.g. Leaney177), an erroneous evidentiary ruling that has the potential to affect the 

accused’s decision whether to give evidence may require a new trial, because there is no way of 

173 AR, Vol. III, Tab 11, p. 57, l. 1 (Evidence of Patrick Dearden). 
174 AR, Vol. III, Tab 11, p. 155, l. 32. (Evidence of Patrick Dearden). 
175 AR, Vol. IV, Tab 13, p. 134, l. 6 to p. 135, l. 44, p. 149, l. 12 to l. 20, and p. 157, l. 9 to l. 12 

(Evidence of Diana Dearden). 
176 AR, Vol. V, Tab 14, p. 87, l. 31 to p. 96, l. 17 (Evidence of Ellen Dearden). 
177 R v Leaney, [1989] 2 SCR 393. 
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knowing what the accused might have said had he testified (see e.g. Underwood,178

Vanderheyden.179). One aspect of the reasoning prejudice caused by the admission of the caltrop 

evidence was the fact that the Appellant would have been required to account for his whereabouts 

on two different dates if he chose to give evidence. The choice of whether to testify always rests 

with the accused,180 and it is difficult to rule out the possibility these erroneous evidentiary rulings 

may have affected the Appellant’s choice. The Respondent’s burden under the curative proviso is 

to demonstrate there is “no reasonable possibility that the verdict would have been different” but 

for the legal error.181 If there is doubt about whether the accused might have testified but for the 

evidentiary errors, then the curative proviso should not save these convictions. 

178 R v Underwood, [1998] 1 SCR 77, at para. 12. 
179 R v Vanderheyden, 2008 ONCA 733, at para. 2. 
180 R v Archer (2005), 203 OAC 56 (CA), at para. 139. 
181 Trochym at para. 83, Van at para. 56. 
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PART IV — COSTS 

[94] The Appellant does not seek costs and asks that no costs be awarded against him. 

PART V — ORDER SOUGHT 

[95] The Appellant respectfully requests that this Court allow his appeal, set aside his 

convictions, and order a new trial on both counts on the indictment. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 2nd  Day of November, 2016. 

Dane F. Bullerwell 

Counsel for the Appellant, 

William Scott Clifford 
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PART VII – STATUTORY PROVISIONS 

Criminal Code, RSC 1985, c C-46 

686 (1) On the hearing of an appeal against a 
conviction or against a verdict that the 
appellant is unfit to stand trial or not 
criminally responsible on account of mental 
disorder, the court of appeal … 

(b) may dismiss the appeal where …  

(iii) notwithstanding that the 
court is of the opinion that on 
any ground mentioned in 
subparagraph (a)(ii) the appeal 
might be decided in favour of 
the appellant, it is of the 
opinion that no substantial 
wrong or miscarriage of justice 
has occurred, … 

686 (1) Lors de l’audition d’un appel d’une 
déclaration de culpabilité ou d’un verdict 
d’inaptitude à subir son procès ou de non-
responsabilité criminelle pour cause de 
troubles mentaux, la cour d’appel : … 

b) peut rejeter l’appel, dans l’un ou 
l’autre des cas suivants : … 

(iii) bien qu’elle estime que, 
pour un motif mentionné au 
sous-alinéa a)(ii), l’appel 
pourrait être décidé en faveur 
de l’appelant, elle est d’avis 
qu’aucun tort important ou 
aucune erreur judiciaire grave 
ne s’est produit, … 
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