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Overview 

1. Following trial, a B.C. Supreme Court judge sitting without a jury found the 

appellant guilty of arson and wilful damage.  The sole issue at trial was the identity of 

the perpetrator who deliberately set fire to the garage on the rural property of Patrick 

and Ellen Dearden, burning it to the ground, and who seriously damaged the trunks of 

the majority of the fruit trees in their highly prized orchard.  The prosecution’s case 

rested on circumstantial evidence comprised of motive, means (with attendant 

knowledge) and opportunity.  In addition, the Crown relied on post-offence conduct to 

constitute the fourth “pillar” of its case.  

2. These criminal acts took place within the context of a lengthy and highly 

acrimonious relationship between the Deardens, including their eldest daughter, Diana, 

and the appellant, by whom she had born a son.  The extremely hostile and denigrating 

manner in which the appellant conducted himself when dealing with the Deardens over 

the course of the four-year period from the discovery of the pregnancy until the fire 

enabled the prosecution to lead extensive evidence of the appellant’s animus towards 

the family and Mr. Dearden in particular.  Based upon this evidence, the conclusion that 

the appellant was very strongly motivated to strike out at the Deardens was 

inescapable.  In circumstantial cases, evidence of motive can, and in this case did, have 

significant probative value on the issue of identity.     

3. Based on the dissenting judgment of Newbury JA below, the appellant advances 

two grounds of appeal.  Both were raised for the first time on appeal.  With respect to 

the first, the trial judge’s alleged misuse of the appellant’s disbelieved alibi, the 

respondent’s position is that the trial judge did not commit legal error.  He correctly 

relied upon the circumstances in which the appellant gave his alibi in two separate 

conversations with police officers the day following the fire to find the requisite extrinsic 

evidence of concoction.  On this basis, the trial judge respected the distinction between 

a disbelieved alibi and a concocted alibi.  He was entitled to treat the rejected alibi as 

post-offence conduct constituting an additional piece of circumstantial evidence of guilt.  

The majority of the Court of Appeal was correct to dismiss this ground of appeal.   
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4. With respect to the second, the so-called “similar fact evidence” ground, the 

respondent’s position is that the evidence in question was not adduced for a similar fact 

purpose and neither counsel asked the trial judge either to assess its admissibility and 

use of it under this rubric.  Instead, the Crown properly led the evidence in question for 

narrative or contextual purposes.  Defence counsel did not object to its admissibility. 

Consistent with the position of counsel, the trial judge correctly used this evidence to 

assess the theory of the defence that the appellant was not the only person to have a 

motive to harm Mr. Dearden.  The majority below was correct to dismiss this ground of 

appeal as well. 

5. Both of the alleged errors are closely linked to the risk of the trial judge having 

engaged in prejudicial, injudicious reasoning in order to convict.  Any such risk was 

significantly attenuated given that this was not a jury trial.  The risk of this trial judge 

either having reasoned directly from his rejection of the appellant’s alibi to guilt without 

engaging in a considered appraisal of the whole of the evidence adduced, or having 

engaged in prejudicial propensity reasoning, was even further attenuated given the 

greater context of the trial and given what is apparent on the face of the reasons for 

judgment.  

6. In the alternative, the respondent relies on s. 686(1)(b)(iii) to ask this Court to 

give no effect to these grounds of appeal, either individually or cumulatively.  Based on 

the compelling evidence of motive, means and opportunity alone, the case against the 

appellant was overwhelming.  Based on the cell phone evidence, the conclusion that the 

appellant was in the Cranbrook area at the time these offences were committed was 

inescapable.  His presence there at that time admitted of only one further inference.  

Having equipped himself with what he required two days earlier, he was there to take 

his revenge against the Dearden family, Mr. Dearden most particularly, by committing 

these highly personal acts of arson and vandalism.  The probative force of this 

circumstantial evidence made conviction inevitable.  

 
 



3 

PART I 
STATEMENT OF FACTS  
 
7. The respondent generally accepts the appellant’s statement of facts.  However, 

to provide context in which to consider the issues on appeal, the following is provided.  

In addition, the respondent addresses discrete aspects of the evidence relevant to the 

grounds of appeal.   

(a) The fire and vandalism 

8. Late at night on Saturday, June 1, and into Sunday, June 2, 20131, under the 

cover of darkness and obstructed sight lines, someone surreptitiously entered the 

Deardens’ 35 acre isolated, rural property, or farm, located near Cranbrook, BC.  The 

theory of the Crown was that this individual utilized a night vision scope to light his way.  

This individual cut a hole in a heavy gauge wire fence marking the perimeter of Mr. 

Dearden’s prized orchard.  He entered the orchard and seriously damaged fruit trees 

inside.  The perpetrator then accessed the detached garage.  Inside, near the entrance 

to the garage, the perpetrator intentionally lit a fire which ultimately engulfed the entire 

structure, burning it to the ground and destroying everything in it: A.R., II, 20(16-18); 

60(29-35); 70(2-44); 71(29) to 72(12); 76(25-27); 77(20-27); 91(6-11); 104(2-4); 111(46) 

to 112(5) 

9. The respondent understands that the appellant takes no issue with the trial 

judge’s finding that the fire was intentionally set.   

10. Alone in his house, Mr. Dearden was awakened by unusual noises at 

approximately 12:30 to 1:00 a.m. on Sunday, June 2, 2013.  Upon investigation, he 

discovered his detached garage in flames.  Because the property is located outside the 

Cranbrook Fire Protection Area, he could not call the fire department.  He fought the fire 

for hours with garden hose.  His primary concern was to prevent the fire from spreading 

to the house, some 25 paces away.  Mr. Dearden testified that the fire appeared initially 

                                                           
1 For the sake of convenience, the respondent has included as Appendix “A” a calendar for the year 2013.  
To assist further in understanding the relevant events, a “Timeline of Significant Events” is included as 
Appendix “B” 
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to be concentrated near the garage entrance.  The garage door, which he ensured was 

closed but unlocked before retiring on Saturday night, was open: A.R., II, 24(18-20); 

41(6-22); 43(20-22); 44(5) to 52(22),  A photo he took of blaze at 1:17 a.m. is found at 

A.R., VII, 14: A.R., II, 83(2-16).  The garage and all its contents, including Mrs. 

Dearden’s car, various yard and sports equipment and family belongings accumulated 

over many years, were completely destroyed.  Mr. Dearden testified that he was certain 

this was an act of arson. 

11. Following daybreak, Mr. Dearden inspected other areas of his property.  He 

discovered that the heavy gauge wire fence surrounding the adjacent orchard had been 

cut.  Further investigation revealed that someone had damaged 12 or 13 of its 16 trees 

by hacking a ring of bark and underlying wood near the base of each tree, effectively 

destroying them.  Mr. Dearden testified that this orchard was a long-term project that 

had involved a “huge amount of work” and was “very, very important” to his wife and 

him.  This discovery confirmed his earlier belief formed while he was fighting the fire that 

these were not random acts.  Rather, he believed he and his family had been 

deliberately targeted.  In his trial testimony, Mr. Dearden candidly admitted that he had 

one suspect, and only one suspect, in mind.  This was the appellant.  Mr. Dearden so 

informed the police later in the day. A.R., II, 27(9-46); 60(8-14); 61(2-43); 62(4-14); 

112(10-24). 

(b) The background  

12. Mr. Dearden explained why he believed the appellant to be responsible.  His 

daughter, Diana, had been in a relationship with the appellant in the first half of 2009.  

They lived together for a time in Airdre, Alberta where the appellant worked as a 

veterinarian.  Days after the appellant ended their relationship, she discovered she was 

pregnant with his child.  The appellant strongly wanted Diana to terminate the 

pregnancy.  With the emotional support of her parents, Diana refused.  Their son, Luke, 

was born, in March 2010: A.R., III, 6(27-42); 14(12-39); 15(32-36); 16(36-37); 35(32-

35).    
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13. Even before Luke’s birth, the appellant and the Deardens were in conflict over 

paternity, guardianship, custody and support issues.  The appellant took an aggressive 

stance, questioning Diane’s mental fitness to be the mother of his child.  Years of highly 

contentious and acrimonious family court litigation ensued with numerous court 

applications in which the appellant was largely unsuccessful: A.R., III, 17 – 35. 

(c)  The appellant’s alibi 

14. The day following the fire, Monday, June 3, 2013, the primary investigator with 

the Cranbrook RCMP, Cpl. Potter, contacted the Police Service in Camrose (“CPS”).  At 

his behest, the duty officer at CPS contacted the appellant and arranged for him to 

voluntarily attend the station.  Their meeting took place at 9:30 p.m. and lasted 

approximately five minutes. The officer informed the appellant that the Cranbrook 

RCMP was investigating an act of arson.  The appellant responded by saying, “I don’t 

want to know what it’s even about”.  In answer to a request that he account for his 

whereabouts over the weekend just concluded, the appellant said he was at home, in 

Camrose, for the entire weekend.  He provided details about his activities over its 

course: A.R., VI, 15(33) to 19(33); 24(1-3).  

15. Upon receiving the CPS officer’s report, Cpl. Potter telephoned the appellant 

later that same night at approximately 10:00 p.m.  He informed the appellant that Patrick 

Dearden was the victim in the matter under investigation.  The appellant gave Cpl. 

Potter a virtually identical version of events: A.R., VI, 52(8) to 55(7); 56(14-40); 58(12-

19). 

16. The appellant did not testify at trial but the defence led evidence ostensibly to 

demonstrate that the motive to harm Mr. Dearden was not exclusive to the appellant.   

17. At trial, defence counsel argued that the appellant’s version of events was 

accurate and truthful: A.R., VI, 162(39-43).  The Crown took the opposite view, arguing 

that what the appellant told the officers was a lie and, as such, constituted post-offence 

conduct, a type of circumstantial evidence of assistance to the Crown in the discharge 

of its burden of proof: A.R., VI, 202(30-38); 204(43) to 205(1).   
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(d) The evidence of the appellant’s motive to commit the offences 

18. As noted above, the evidence of motive was derived from the “extremely tense 

and hostile relationship” (per Newbury JA at para. 3, A.R., I, 49) between the four 

principals within the discrete context of the longstanding and acrimonious family law 

dispute over Luke.  The evidence led was, as the appellant acknowledges (A.F., para. 

6), “extensive” and “wide-ranging”.  In closing submissions, Crown counsel 

characterized the evidence of motive as “the strongest of all the evidence” and 

“overwhelming”: A.R., VI, 197(37) to 198(8); 201(41) to 202(8).  Emails from the 

appellant comprised the bulk of this body of evidence but, as both the trial judge (at 

para. 20, A.R., I, 12) and Newbury JA (at para. 4, A.R., I, 50) noted, the emails were not 

the only evidence of the appellant’s hostility.   

19. Due to the extensive nature of the evidence led of the appellant’s animosity, it is 

difficult to summarize.  Some examples include: 

(i) Diana Dearden testified that she found many of the appellant’s 
communications with her to be upsetting.  In late 2009, she asked her 
father to effectively serve as a go-between in dealing with the appellant: 
A.R., IV, 99(35-45); 101(4-15).  Mr. Dearden testified that he agreed to act 
as “a block” between his daughter and the appellant although he placed 
Diana’s request in the summer of 2009: A.R., III, 18(39) to 19(16).  In 
addition, he paid Diana’s legal bills: A.R., III, 41(47) to 43(16).  Mr. 
Dearden’s role in these respects was a point of contention between the 
appellant and him.  The appellant, in emails and in a telephone 
conversation with Mr. Dearden on Dec. 7/09, complained about Mr. 
Dearden, “as a lawyer”, manipulating a court system unfairly biased in 
favour of women: A.R., III, 24(21-22); 28(17-24);      
 

(ii) In some emails (for example, A.R., VII, 76-78 – Feb. 22/19 to Mr. 
Dearden), the appellant contested paternity of Luke.  In others, he did not 
(for example, A.R., VIII, 29 – Dec. 1/09), where he wrote “I will NEVER 
stop. I never have and never will.  Once I want something, I will get it.  . . .  
I WILL HAVE MY SON, come hell or high water.  I WILL HAVE HIM!!!!”  In 
yet others (for example, at A.R., VIII, 24 – Nov. 30/09), he did both 
simultaneously, accusing Diana of “trying to steal [his] son”.  He 
continued, “If it is a fight you and your family want, then you will now get it.  
I will never stop, I will never forgive, I will never, ever look at you with 
anything but utter disgust.  If Luke is mine then you are about to enter 2 
decades of hell”; 
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(iii) In an email to Diana also dated Dec. 1/09 (A.R., VIII, 32), the appellant 
called her “a foul, insane bitch of a female”.  He went on, in the most 
graphic and vile terms, to express the hope that Diana would sustain 
perineal damage during the delivery of the baby.  This email continued, “I 
will have my son.  Neither YOU or Daddy or anyone else will stop it.  I 
don’t care at all about myself any longer in this life and that should 
concern you vipers very very much”; 
 

(iv) In an email to Diana dated Dec. 2/09 (A.R., VIII, 35), the appellant wrote, 
“I do not want you to be the mother of my child.  You are unfit in every 
metric I can imagine.  There will be a psychiatric evaluation”;   
 

(v) In an email to Diana dated March 5/10 (A.R., VIII, 50), the appellant wrote, 
“I am operating under the assumption that Luke is mine right now (take 
offence if you wish).  Your Father has attempted to isolate you from me 
and this cannot and will not go on.  You will ultimately be forced to meet 
with me and face me.  That much is guaranteed”;  
 

(vi) There are a number of examples of emails from Mr. Dearden to the 
appellant in which Mr. Dearden explained his concerns about protecting 
his wife and daughter due to the appellant’s conduct and manner of 
communicating (for example, A.R., VII, 79 – Feb. 25/10 – “Our concerns 
arise due to the language you used in emails and communication after the 
separation”; 85 – March 19/19 – “. . . I still perceive you to be a threat to 
my women folk . . . “; 87 – March 24/10 – “. . . you are committing criminal 
harassment”; 93 – April 16/12 – “. . . once you stop being constantly 
harassing and insulting . . .  Stop denigrating Diana and our family”); 
 

(vii) In an email to Mr. Dearden dated March 5/10 (A.R., VII, 83), the appellant 
wrote, “Your attempts to isolate Diana from myself have only served to 
harden my perspective and suspicions.  IF SHE AND I cannot come to 
good terms, then I promise you a lengthy battle that will drain your 
retirement savings.  We are not discussing thousands or even tens of 
thousands.  We (sic) talking hundreds of thousands and years of distress. 
. . . I WILL NOT GIVE UP MY SON TO YOU PEOPLE”; 
 

(viii) In another email to Mr. Dearden on the same date (A.R., VII, 84) which 
struck a more conciliatory tone, the appellant wrote, “I have had a lot of 
bad things happen to me in my life and my trained response seems to be 
to confront perceived threats with immediate and overwhelming 
aggression/action/domination.  I do realize that this type of response has 
been misinterpreted by you as a threat.  It most definitely IS NOT”; 
 

(ix) Mr. Dearden testified that after the appellant began exercising access to 
Luke by travelling from his home in Alberta to Cranbrook every second 
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weekend, Mr. Dearden tried as much as possible to avoid being involved 
in either dropping Luke off or picking him up in an attempt “to remove 
[himself] out of the equation because of the obvious animosity that [he and 
the appellant] were both expressing to each other”: A.R., III, 39(18-34); 
 

(x) Mrs. Dearden surreptitiously audio recorded an exchange she had with 
the appellant at one such access pick-up in late August of 2010.  A 
transcript of this exchange is found at A.R., IX, 32-41 (Exhibit 32).  Of this 
recording, the trial judge said in his reasons for judgment: “[The appellant] 
was hostile, condescending and insulting to Ms. Dearden.  He swore at 
her.  His tone was menacing.  Luke was screaming”: A.R., I, 12 (para. 21). 
The respondent respectfully requests that this Court read the entire 
transcript of this encounter; 
 

(xi) In April 2011, Luke was hospitalized for treatment for a medical condition: 
A.R., III, 48(15-34).  The appellant came to Cranbrook to visit him.  Mr. 
Dearden was present in the hospital at that time.  Two police officers, at 
the instigation of the appellant, approached him.  Initially, the officers 
appeared to be ill-disposed toward Mr. Dearden: A.R., III, 49(7) to 50(47).  
In the trial judge’s view, on this and on a second occasion, the appellant 
“attempted to recruit the RCMP against Mr. Dearden”:   A.R., I, 12, para. 
22. 
 

(xii) Diana testified that in early 2012, access drop-offs and pick-ups were 
becoming increasingly acrimonious and difficult: A.R., IV, 112(30) to 
113(13).  “Aggressive and nasty communications” emanated from the 
appellant, including one particular telephone conversation where that 
appellant was “ranting”, claiming that Mr. Dearden was to blame for the 
appellant’s troubles: A.R., III, 55(47) to 56(40); 58(21) to 61(23); 
 

(xiii) In September of 2012, the appellant filed a court application seeking to 
vary the consent order made in December of 2010.  He sought an order of 
joint custody and guardianship with Luke spending equal time with each of 
his parents on a two week rotating basis:  This application was contested. 
In January 2013 the presiding B.C. Supreme Court judge declined to grant 
the variations sought: A.R., III, 63(23) to 64(5); 
 

(xiv) Mr. Dearden testified that his last conversation with appellant occurred on 
April 17, 2013.  The appellant telephoned him.  In the course of their 
conversation, the appellant started “getting accusatory” to Mr. Dearden.  
The appellant stated that he did not trust Mr. Dearden.  There were “more 
rude comments”.  The conversation “did not end amicably”: A.R., III, 
70(17) to 72(44). 
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20. In February 2012, the appellant hired Richard Hessler, a retired RCMP officer 

working in Cranbrook as a private investigator.  Mr. Hessler’s work for the appellant 

lasted until April 2013.  His duties consisted primarily of conducting surveillance on 

Diana, most often when the appellant was in town exercising access.  The appellant 

wanted to know where she went and with whom she associated.  His stated aim was to 

obtain information that would assist him in the ongoing litigation.  Specifically, the 

appellant wanted information he could use to demonstrate to the court that Diana was 

an unfit mother: A.R., V, 10(5-12); 11(2-9); 11(46) to 12(21). 

21. Mr. Hessler had numerous telephone conversations with the appellant over this 

period of time.  The appellant would express his frustrations with the courts and with Mr. 

Dearden.  The appellant felt that he was being treated unfairly in the courts because Mr. 

Dearden was a lawyer.  He complained that Mr. Dearden “was being untrue”.  It was 

evident to Mr. Hessler that the appellant was very frustrated, often calling to “vent” to 

the point of becoming repetitive: A.R., V, 12(22) to 13(36). 

22. Mr. Hessler testified the appellant was very upset about the result of his court 

application in January 2013.  The appellant’s frustrations in February through April 2013 

became more and more focussed on Mr. Dearden and less concerned with Luke and 

Diana.  Mr. Hessler’s last conversation with the appellant took place in May 2013. He 

described the appellant as “angry” and “not happy with Mr. Dearden”.  Twice in the 

course of that conversation, the appellant told Mr. Hessler that he [the appellant] was 

“going to get” Mr. Dearden.  Mr. Hessler testified, “It was clear to me he didn’t like Mr. 

Dearden” and “blamed” him for his lack of success in court: A.R., V, 14(8-14); 15(8-10); 

15(42-46); 16(1-31); 17(18) to 18(31) 

23. In June 2012, the appellant attended the home of the Nora Mallard, a neighbour 

of the Deardens.    He had a young child with him.  He spoke with Mrs. Mallard briefly 

on the Saturday afternoon and again on Sunday.  He gave her his name but she could 

not recall it.  The man said he was a veterinarian from Alberta and was trying to obtain 

custody of his son.  He asked Mrs. Mallard to permit his private investigator to have 

access to her property to use a location giving a vantage point of the Deardens’ home.  
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He said he wanted to prove that his son’s mother was unfit and that his son spent too 

much time at his grandparents’ home.  He referred to Mr. Dearden as a lawyer “with a 

lot of pull.”  Mrs. Mallard declined to give the permission sought: A.R., V, 2(42-44); 3(34-

38); 4(25) to 6(47). 

(e) The evidence of the appellant’s means to commit the offences 

24. On May 30, 2013, two days before the fire, the appellant purchased a night vision 

scope, batteries to power it and a back pack from a Canadian Tire outlet in Camrose: 

Admissions of Fact, Exhibit 38, A.R., IX, 49-50.   

25. Cst. Lucas of the Cranbrook RCMP testified that investigators later purchased 

the exact same device and tested it in nighttime conditions on the Deardens’ farm.  Cst. 

Lucas had previous experience with night vision scopes when he served in the military 

and as a member of the RCMP’s local tactical squad.  He traced the appellant’s 

suspected route from his point of entry onto the farm to the orchard and garage, a route 

which predominantly kept him out of sight of anyone inside the house looking out.  Use 

of the scope allowed Cst. Lucas to negotiate uneven terrain successfully without tripping 

over obstacles: A,R., VI, 4(3) to 5(28); 7(2-45); 8(15-15); see also the trial judge’s 

reasons for judgment at para. 33, A.R., I, 14. 

26. The theory of the Crown was that the back pack the appellant purchased was 

suitable to carry not only the scope but also the two substantial cutting implements 

required to cut through the heavy gauge wire fence protecting the orchard and to cut the 

bark and underlying wood at the base of the damaged trees: A.R., VI, 192(38-45).  Mr. 

Dearden testified that, in his opinion, wire cutters stronger than a pair of pliers would 

have been required for the fence and a substantial cutting implement, such as a hatchet 

or a machete, would have been needed to inflict the damage on the trees: A.R., II, 

63(16-20); 64(29-36); 98(37) to 99(12); 108(1-12). 

27. A subset of the “means” evidence relates to the appellant’s knowledge of the 

property acquired through two visits in the spring of 2009 with Diana to meet and get to 

know her parents: Mr. Dearden – A.R., III, 2(21-38); Diana – A.R., IV, 86(21) to 87(2); 
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87(9-11); 88(28) to 89(19); Mrs. Dearden – A.R., V, 67(31-43).  Mr. Dearden testified 

that the orchard in question was a particular point of pride for him given the time and 

effort it took to establish it.  Both he and Diana testified that the pleasure he derived 

from the orchard would have been obvious to anyone being shown around the property 

as the appellant was: Mr. Dearden – A.R., II, 111(41) to 112(24); III, 11(19-24); Diana – 

A.R., IV, 173(31) to 174(18).  Mr. Dearden also agreed that the appellant would have 

been “in . . . or around the garage” on at least one visit: A.R., III, 11(38) to 12(8).  The 

theory of the Crown was that these visits enabled the appellant to access the property 

and approach the orchard and the front of the garage while remaining out of sight.  His 

visits also allowed him to know what tools he would require: A.R., VI, 186(19-28); 

188(16-38). 

(f) The evidence of the appellant’s opportunity to commit the offences 

28. The weekend of June 2/3, 2013 was not one for which the appellant was 

scheduled to travel to Cranbrook to exercise access to Luke: A.R., IV, 134(1-5).  

Camrose is a six to seven hour drive from Cranbrook: A.R., III, 85(28-30); 86(30-39).  

The Deardens’ property is approximately a 15–20 minute drive from town: A.R., I, 

20(40-43). 

29. The evidence of opportunity consisted of two elements.   

(i) The retrieval of the appellant’s wife’s car from Cranbrook 

30. On May 25, 2013, the appellant and his wife, Ms. Serrette, left her car for repairs 

at a car dealership in Cranbrook.  The dealership provided her with a courtesy car.  On 

May 29, 2013, the dealership contacted Ms. Serrette to advise that the repairs were 

complete.  She was told that her car would be left parked on the dealership’s lot with its 

keys inside so that she could retrieve her vehicle after hours and leave the courtesy car 

in its place.  Ms. Serrette’s car was parked on the lot at the end of the business day on 

Saturday, June 1.  When the dealership opened on the Monday morning, June 3, her 

car was gone and the courtesy car returned: Admissions of Fact, A.R., IX, 49-50.   
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(ii) The appellant’s cell phone is in Cranbrook at the material time 

31. David Mak, an employee of Rogers Communications, gave expert evidence with 

respect to the workings of cellular network technology: A.R., IV, 184(29-32).  He 

testified that pursuant to a production order served upon Rogers by the Cranbrook 

RCMP, records were pulled for cell phone number 403-667-4284, for the period from 

noon on May 29 to midnight at the end of June 3, 2013.  The appellant was the 

subscriber of the cell phone contract associated with this number: A.R., IV, 184(41) to 

185(12); 186(42) to 187(21); 188(25-28).  Diane Dearden testified that this was the 

number of the cell phone the appellant used: A.R., IV, 96(43-47). 

32. The trial evidence established that at 4:28 p.m. on Saturday, June 1, the 

appellant’s cell phone was in Camrose.  At approximately 2:42 a.m. on Sunday 

morning, June 2, his cell phone was connecting to a cell site near Cranbrook, receiving 

a text that his wife sent at 12:25 a.m.2  Later that Sunday morning, at 8:35 a.m., the 

appellant’s phone was connecting with a cell site in Red Deer, Alberta.  Red Deer is 

located south of Camrose3: A.R., IV, 205(19-29); 206(8) to 208(47).     

(g) The evidence of the April 28/29, 2013 spiking of the Deardens’ driveway 

33. Diana Dearden testified that on Sunday, April 28, 2013, she picked up Luke 

following the appellant’s scheduled access visit.  She and Luke drove to her parents’ 

home for dinner.  Diana believed the appellant overheard them discuss their plans to do 

so.  She and Luke left her parents at approximately 8:00 p.m.  Her drive home was 

uneventful apart from her noticing what she recognized to be the appellant’s pick-up 

truck parked outside the Days Inn Hotel in Cranbrook where he routinely stayed during 

access weekends.  That his truck was still there struck her as curious, as she expected 

that the appellant would have been well on his way to Camrose by that time on a 

Sunday evening: A.R., IV, 131(8) to 133(7).   
                                                           
2 Contrary to para. 6 of the appellant’s factum, the evidence was not that the appellant’s phone sent text 
messages to his wife at 12:25 and at 2:42 a.m.  The delay in receipt of his wife’s text was possibly due to 
the appellant either having turned his cell phone off for a period of time or being in an area without cellular 
service. 
3 Cranbrook, located in the southeastern corner of B.C., is actually in the Mountain Time zone.  
Accordingly, the time in Cranbrook is the same as in any location in Alberta: A.R., IV, 188(35-42) 
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34. Ellen Dearden testified that on Monday morning, April 29, she noticed bent 

spikes scattered across the driveway.4  She returned to the house to alert her husband.  

The two of them gathered up the spikes in a bucket and kept them in the garage: A.R., 

V, 86(16) to 87(30); 98(7) to 99(22)   A picture of what remained of them following the 

fire is found at A.R., VII, 66, Exhibit 3, photo number 43.   

35. The record contains photos of the driveway itself.  For example, see Exhibit 3, 

A.R., VII, 24-26.  Patrick Dearden testified that the driveway was 200-300 yards in 

length.  He and his wife collected 47 of the caltrops, spread over a distance of 

approximately 20–30 feet in the upper third of the driveway: see photo, Exhibit 7, A.R., 

VII, 99: A.R., II, 109(3-18).  Due to their location, a vehicle using the driveway could not 

have avoided them:  A.R., II, 109(37-44); III, 92(4) to 94(5); 170(24-25).   

 
PART II 
RESPONDENT’S POSITION ON ISSUES ON APPEAL 
 
36. The trial judge did not err in using his rejection of the appellant’s alibi as evidence 

of post-offence conduct supportive of guilt. 

37. The trial judge did not err either in admitting the evidence of the April 28/29, 2013 

incident of attempted wilful damage or in his treatment of it. 

38. In the alternative, in the event this Court finds legal error in respect of either 

ground of appeal alone, or in respect of both grounds cumulatively, no substantial 

wrong or miscarriage of justice resulted per s. 686(1)(b)(iii) of the Criminal Code. 

 
 
 
 
 
                                                           
4 Mr. Dearden referred to these bent spikes as “caltrops”: A.R., III, 92(10).  Former Cpl. Prefontaine 
referred to them as “hobbling nails”: A.R., IV, 69(23-27). 
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PART III 
ARGUMENT 
 

(a) The trial judge did not err in using the disbelieved alibi as circumstantial 
evidence of guilt 

39. In the instant case, as noted in para. 17 above, the defence argued that the 

appellant’s alibi was true.  The Crown, on the other hand, argued that the alibi was not 

simply false in the sense of being inaccurate, it was a lie from which a consciousness of 

guilt could be inferred.  Whether the trial judge erred in his use of the evidence that the 

appellant lied to police and to draw a post-offence conduct inference adverse to the 

appellant as a result, and whether there was otherwise an absence of the required 

extrinsic evidence of concoction upon which to base such a conclusion and adverse 

inference, lie at the root of this ground of appeal. 

40. Before addressing this ground, it is useful to recall some fundamental principles 

regarding post-offence conduct and the defence of alibi.   

(i) Legal principles 

41. An accused’s conduct following a crime may provide circumstantial evidence of 

his or her culpability for that crime: R. v. Tessier, 1997 CanLII 3475 (BCCA), per 

Rowles JA at para. 24.  Such “post-offence conduct” is itself a form of circumstantial 

evidence.  Like all circumstantial evidence, it is not to be considered in isolation in 

reaching a verdict but must be assessed and weighed together with the remainder of 

the evidence in its entirety and the issues raised at trial: R. v. Teske, 2005 CanLII 

31847 (ONCA), at para. 85.  Incriminating post-offence conduct can take many forms, 

including the fabrication of false alibis and other false statements. Regardless of its 

form, such evidence is admitted to show that an accused has acted in a manner that, 

based on human experience and logic, is consistent with the conduct of a guilty person 

and inconsistent with the conduct of an innocent person: R. v. White, [1998] 2 S.C.R. 

72, at para. 19; R. v. Peavoy, 1997 CanLII 3028 (ONCA), at para. 26.  In these 

circumstances, the accused is said to have guilty knowledge or a consciousness of guilt 

although this particular term has been subject to criticism: Peavoy, at para. 23.  

http://www.canlii.org/en/bc/bcca/doc/1997/1997canlii3475/1997canlii3475.html?resultIndex=1
http://www.canlii.org/en/on/onca/doc/2005/2005canlii31847/2005canlii31847.html?resultIndex=1
http://www.canlii.org/en/on/onca/doc/2005/2005canlii31847/2005canlii31847.html?resultIndex=1
http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1638/index.do
http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1638/index.do
http://www.canlii.org/en/on/onca/doc/1997/1997canlii3028/1997canlii3028.html?resultIndex=1
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Evidence of consciousness of guilt is admissible, when considered together with all of 

the other evidence, on the issue of the accused’s identity as the perpetrator: Peavoy at 

para. 27.  

42. The defence of alibi constitutes an affirmative assertion that it was impossible for 

the accused to have committed the offence because, at the operative time, he or she 

was elsewhere: R. v. Tomlinson, 2014 ONCA 158, at para. 49.  In its complete form, 

an alibi excludes any window of opportunity to commit the offence, and is therefore 

determinative of an accused’s guilt or innocence: R. v. T.W.C., 2006 CanLII 12286 (Ont. 

C.A.), at para. 2.  An accused need not prove an alibi; it need only raise a reasonable 

doubt the accused was the perpetrator.  Once raised, the Crown must disprove the alibi 

beyond a reasonable doubt: R. v. A.(S.), 1998 CanLII 13032 (QCCA), at p. 6.  

43. The defence of alibi can be raised at trial through the testimony of the accused, 

or witnesses called on his behalf, or both.  The defence can also come into play when 

the Crown leads an out of court statement made by the accused to the police or others 

as part of its case.   

44. However an alibi arises, the jurisprudence draws a distinction between an alibi 

that is disbelieved and, therefore rejected, and an alibi found to be false in the sense of 

being concocted in an effort to avoid culpability. The former has no evidentiary value: R. 
v. Hibbert, [2002] 2 S.C.R. 445, at. para. 67; R. v. Coutts (1998) 40 O.R. (3d) 198 

(C.A.), at para. 13.  A disbelieved alibi, in itself, is neither evidence from which a finding 

of concoction can be drawn nor affirmative, let alone conclusive, evidence of guilt.  The 

rejection of an alibi because it is disbelieved merely removes it from consideration as a 

barrier to the acceptance of the case for the prosecution: R. v. Davison, DeRosie and 
MacArthur (1974), 6 O.R. (2d) 103 (C.A.) at paras. 11, 21-22. 

45. By contrast, a fabricated alibi can constitute circumstantial evidence of guilt: 

Coutts, at para. 13.  It is the attempt to deceive and not the failed alibi itself that 

supports an inference of a consciousness of guilt: Hibbert, at para. 67.  However, this 

inference cannot be drawn simply because the alibi is rejected as untrue: Tessier, at 

para. 57; Hibbert, at para. 59.  There must be other evidence that establishes that the 

http://www.ontariocourts.ca/decisions/2014/2014ONCA0158.htm
http://www.canlii.org/en/on/onca/doc/2006/2006canlii12286/2006canlii12286.html?resultIndex=1
http://www.canlii.org/en/on/onca/doc/2006/2006canlii12286/2006canlii12286.html?resultIndex=1
http://www.canlii.org/en/qc/qcca/doc/1998/1998canlii13032/1998canlii13032.html?resultIndex=1
http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1979/index.do
http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1979/index.do
http://www.canlii.org/en/on/onca/doc/1998/1998canlii4212/1998canlii4212.html?resultIndex=2
http://www.canlii.org/en/on/onca/doc/1998/1998canlii4212/1998canlii4212.html?resultIndex=2
http://www.canlii.org/en/on/onca/doc/1974/1974canlii787/1974canlii787.html?resultIndex=1
http://www.canlii.org/en/on/onca/doc/1974/1974canlii787/1974canlii787.html?resultIndex=1
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statement was fabricated and that the accused was involved in its fabrication: Hibbert, 
at para. 67.  This other evidence must be independent from the evidence that 

contradicts or discredits the version of events contained in the alibi: Coutts, at para. 15.  

Evidence that discredits that version, if accepted, and that results in the rejection of the 

alibi, does not constitute independent evidence of concoction. 

46. Preserving the distinction between an alibi that has been proven to be “merely 

false” and an alibi that has been “concocted” with deceitful intent is essential to ensure 

that the trier of fact properly applies the burden of proof in cases where statements of 

an accused are tendered or an accused testifies. It would be far too easy to equate 

mere disbelief of an accused’s version of events with guilt, and to proceed directly and 

incorrectly from such disbelief to a guilty verdict (Coutts, at para. 15; Hibbert, at para. 

66) without having conducted a considered appraisal of the other evidence adduced by 

the Crown as part of its own case (Tessier, at para. 89, per Southin JA).    By limiting 

resort to a concocted alibi as a separate piece of circumstantial evidence to situations 

where there is evidence of concoction apart from that which contradicts or discredits the 

version of events advanced by the accused, the law seeks to avoid convictions founded 

ultimately on the disbelief of the accused’s version of events: Coutts, at para. 15.   

47. The risk of the trier of fact reasoning in this improper manner is greater in jury 

trials than in trials by judge alone (R. v. Oland, 2016 NBCA 58, at para. 8). 

48. The requirement for evidence of concoction before any inference adverse to the 

accused may be drawn applies equally to the testimony of an accused at trial which is 

disbelieved as well as to an out of court statement which is found to be untrue.  

However, where the alibi arises from an accused’s out of court statement, as in the 

instant case, it is open to the trier of fact to consider evidence of the circumstances in 

which the accused made it.  If these circumstances tend to support a conclusion that the 

accused made the false statement because he or she was conscious of having 

committed the offence, those circumstances may be used as independent evidence of 

fabrication.  This is because out of court statements do not have “the same immediate 

connection to the trial itself as an accused’s testimony” and “[do] not present the same 

http://www.canlii.org/en/nb/nbca/doc/2016/2016nbca58/2016nbca58.html?resultIndex=1
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threat that the trier of fact will confuse mere disbelief with affirmative evidence of guilt 

and improperly lessen the burden on the Crown”: R. v. O’Connor (2002), 170 C.C.C. 

(3d) 365 (Ont. C.A.), at paras. 21-27; R. v. Polimac, 2010 ONCA 346, at paras. 91 & 

92. 

49. In this respect, the following passage from O’Connor is apposite: 

[26] . . .  False exculpatory statements made by a person upon being 
informed that a crime has been committed will in some circumstances be 
consistent with that person being conscious of having committed the crime 
and may point to guilt in the same way that other after-the-fact conduct 
such as flight, a threat to a witness, or concealment of evidence can be 
probative of guilt.  The circumstances in which a false statement is made 
may show an intent to mislead the police or others or an intent to deflect 
suspicion and may be evidence of a conscious mind that he or she has 
committed an offence.  . . .  

(ii) Application of legal principles 

50. The trial judge found that the appellant’s alibi was a lie.  The relevant portions of 

his reasons are set out for convenient reference: 

[43] The weekend of June 1 and 2 was not an access weekend for [the 
appellant] to see Luke.  On June 3, the day after the fire, [the appellant] 
told two RCMP officers in separate conversation (sic) that he was in 
Camrose throughout that weekend with his wife and their child.  He lied 
when he said that.  . . .  
 
[44] The evidence which is fatal to the defence is the record of [the 
appellant]’s cell phone on June1 and June 2, 2013.  . . .  
 
  * * * * * 
 
[48] . . . [The appellant] lied to the RCMP officers on June 3 when he said 
he was in Camrose with his family on the night of June 1 and 2.  There are 
additional reasons to conclude he lied to the police, in addition to what the 
phone records say.  When one of the officers spoke with [the appellant] on 
June 3, he identified himself as a Cranbrook RCMP member investigating 
an arson and wanting to know where [the appellant] was the previous 
night.  [The appellant] responded by first saying he did not want to know 
what the matter was even about, and then proceeded to give his alibi.  It is 
unbelievable that an innocent man with an infant living in Cranbrook, and 
knowing that the Dearden family were likely also to be in Cranbrook, 

http://www.ontariocourts.ca/decisions/2002/november/oconnorC30841.htm
http://www.ontariocourts.ca/decisions/2002/november/oconnorC30841.htm
http://www.ontariocourts.ca/decisions/2010/may/2010ONCA0346.htm
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would immediately respond to the Cranbrook RCMP by expressing no 
interest in the matter. 

51. The appellant alleges that the trial judge erred in law by using the cell phone 

evidence twice: once to discredit the appellant’s alibi and again to conclude that the 

appellant lied (A.F., at para. 40).  The respondent accepts that if the trial judge’s 

reasons only referenced the cell phone evidence in para. 48, then that would seem to 

offend against the proscription set out in R. v. Baltovich (2004), 73 O.R. (3d) 481 (C.A.) 

at para. 99: 

. . . Depending on the jury’s view of it, there was ample evidence from 
which they could conclude that the appellant’s alibi for 5:40 p.m. was 
false.  Indeed, the whole of the Crown’s case could be used for that 
purpose.  It is axiomatic however, that evidence capable of showing an 
alibi to be false does not automatically translate into evidence capable of 
showing that it has been fabricated.  Were it otherwise, there would be no 
need for the stringent test that must be met before a finding of fabrication, 
as opposed to falsity, can be made.  Having relied upon certain evidence 
to find that an alibi is false, the jury cannot, as a matter of course, turn 
around and use the same evidence to find that the alibi was fabricated.  
That would constitute impermissible bootstrapping and it would effectively 
nullify the time-honoured distinction between a false alibi, which has no 
evidentiary value, and a fabricated alibi, which can be used as 
circumstantial evidence of guilt. 

52. However, the cell phone evidence is not the only reason the trial judge gave for 

finding that the appellant lied.  The trial judge also relied on the appellant’s statement, “I 

don’t want to know what it’s even about”.  It was more than curious that a man who has 

spent the past four years fixated on his dispute with the Deardens and on Luke’s 

welfare while in their care, and who was as devoted to Luke as the appellant portrayed 

himself to be, would express disinterest in learning anything about what had happened 

and whether his son was harmed or safe.  Such an express disavowal of interest in 

learning what occurred admits of the inference that he already knew. 

53. For the majority, Willcock JA agreed that the appellant’s reaction constituted 

extrinsic evidence of concoction.   Accordingly, he upheld the finding of the trial judge 

that the appellant’s lie admitted of an inference of guilt: (para. 32, at 60) 

http://www.ontariocourts.ca/decisions/2004/december/C12090.htm
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[The trial judge] expressly accepted Crown’s submission with respect to 
the post-offence conduct, holding, at para. 48: “It is unbelievable that an 
innocent man with an infant living in Cranbrook, and knowing that the 
Dearden family were likely to be in Cranbrook, would immediately respond 
to the Cranbrook RCMP by expressing no interest in the matter”.  It was 
open to the trial judge to draw the inference that the appellant knew what 
happened on the Dearden property when he spoke to the police.  The 
inference that the appellant knew what had happened in Cranbrook 
implies that his alibi was a deliberate lie.  That deliberate lie, in my view, 
could be relied upon as some evidence of guilt. 

54. This finding, in addition to being consistent with O’Connor, is consistent with the 

positions taken by counsel.  In his opening, Crown counsel signalled his intention to rely 

upon this lie as post-offence conduct: A.R., II, 6(21-26).  And, as Willcock JA noted, 

defence counsel at trial did not argue that the appellant’s statements to the police were 

not, if proven to be false, potentially capable of supporting the inference of deliberate 

fabrication (para. 29, A.R., I, 59).  Noting as well that the appellant’s alibi was 

irreconcilable with the evidence led by the Crown, he pointed out that defence counsel 

did not argue that if the appellant was disbelieved, the trial judge “should not find there 

had been deliberate fabrication and should not regard the provision of the alibi as 

evidence of consciousness of guilt” (para. 31, at 60).   

55. By analogy with Polimac at para. 92, other relevant circumstances in which the 

appellant’s statement were taken include the fact that while the appellant was a “person 

of interest” in the minds of the investigators, he was neither detained nor arrested at the 

time he spoke.  His essential narrative of where he was, what he was doing, when he 

was doing it and who he was with, is relatively precise.  It is especially significant that 

only one day separated his being asked to account for his whereabouts and the time 

period in question.   

56. The appellant argues (A.F., para. 39) that reliance on what the appellant did not 

say runs afoul of the principle from R. v. Turcotte, 2005 SCC 50, [2005] 2 S.C.R. 519, 

and amounts to the improper use of an individual’s silence.  The respondent respectfully 

disagrees.  Unlike Mr. Turcootte, the appellant did not refuse to answer any questions 

put to him.  Saying “I don’t want to know what this is about” is an affirmative statement.  

http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/2283/index.do
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It is the functional equivalent of the appellant failing to ask questions.  This is a very 

different situation from his refusing to answer questions asked of him by the police, the 

point of focus in Turcotte.  The trial judge did not use the appellant’s failure to ask the 

police the right questions against him.  The appellant’s right to silence is not implicated.   

57. This was not a case where the trial judge used his rejection of the alibi to buttress 

otherwise weak circumstantial evidence of identity.  Far from it.  The respondent 

submits that the trial judge did not commit legal error in his treatment of the appellant’s 

alibi. 

(b)  The trial judge did not err in admitting and using the evidence of  
 April 28/29 spiking incident. 
 

58. The appellant’s argument on this ground rests upon four essential propositions, 

namely: (1) the evidence of the spiking of the driveway was not properly admissible at 

the instance of the prosecution as evidence of narrative; (2) this evidence was in fact 

adduced for similar fact purposes to help prove the identity of the perpetrator; (3) its 

improper admission created a real risk of the trial judge engaging in prohibited 

propensity reasoning in finding identity to be proven; and (4) having led the evidence as 

part of its case, the Crown cannot rely upon it to rebut a defence strategy advanced at 

trial. 

59. None of these propositions are supportable, either on the record and the greater 

context of the trial or on the face of the reasons for judgment. 

60. The majority below correctly found that the admission of this evidence was 

proper, describing it as having been led “as part of the narrative” (para. 38, A.R., I, 62).  

As part of the background circumstances, it was explanatory of, and provided context 

for, Mr. Dearden’s evidence that he almost immediately believed that the appellant was 

responsible for the commission of the subject offences – see, for example, his evidence 

at A.R., II, 51(16-19); III, 136(4-5); 143(6-18); 170(8-10) and the evidence of former Cpl. 

Prefontaine at A.R., IV, 75(33-38); 79(15-30).  This “relationship evidence” not only 

helped establish the context in which the subject offences were committed and 
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explained Mr. Dearden’s thought processes, it was explanatory as well of the course of 

the police investigation: R. v. Oseguera, 2014 BCCA 352, at para. 69. 

61. The majority was also correct in holding that the Crown did not rely on the 

evidence of the spiking of the driveway or the graffiti evidence5 as similar fact evidence 

making it more likely that the appellant committed the offences (A.R., I, 62, para. 62).  

Indeed, as Willcock JA noted, the reasons do not suggest that the trial judge used the 

evidence of these other incidents as proof of the appellant’s guilt (A.R., I, 63, paras. 41 

& 42). 

62. There is, therefore, no basis to conclude that there existed any real risk of the 

trial judge falling prey to reasoning and moral prejudice with respect to this evidence. 

The following comments from R. v. Laporte, 2016 MBCA 36, at para. 171, apply 

equally well to the trial in this case: “Additionally, the accused has not demonstrated that 

there is anything in the trial judge’s reasons or the record suggesting that he was either 

confused by the various incidents (i.e., that reasoning prejudice resulted), or that he 

improperly used the similar fact evidence to convict the accused (i.e., that moral 

prejudice resulted)”.  The trial judge did not find that the spiking incident contributed to 

the ultimate proof of identity, the only issue in respect of which the allegedly improperly 

admitted similar fact evidence is said to have possessed relevance and probative value.  

It did not serve as a “link in the chain of reasoning towards proof of identity”, contrary to 

the appellant’s assertion (A.F., para. 73). 

63. In this respect, it is worth remembering that the risk of a trier of fact improperly 

reasoning along propensity lines, in other words, the risk of moral prejudice, is greatly 

attenuated, and not significant, when the trier of fact is a judge sitting without a jury: 

Laporte at para. 163; R. v. West, 2015 BCCA 379, at para. 78; R. v. Poon, 2012 SKCA 

76 at para. 78; R. v. J.M., 2010 ONCA 117 at para. 88; and R. v. T.B., 2009 ONCA 177 

at para. 33. 

                                                           
5 The defence led evidence of graffiti in a park outside Cranbrook, seen by the witness on May, 15, 2013, 
which disparaged Mr. Dearden’s character : A.R., VI, 116(11) to 117(16) 

http://www.courts.gov.bc.ca/jdb-txt/CA/14/03/2014BCCA0352.htm
http://www.canlii.org/en/mb/mbca/doc/2016/2016mbca36/2016mbca36.html?resultIndex=1
http://www.courts.gov.bc.ca/jdb-txt/CA/15/03/2015BCCA0379.htm
http://www.canlii.org/en/sk/skca/doc/2012/2012skca76/2012skca76.html?resultIndex=1
http://www.canlii.org/en/sk/skca/doc/2012/2012skca76/2012skca76.html?resultIndex=1
http://www.ontariocourts.ca/decisions/2010/february/2010ONCA0117.htm
http://www.ontariocourts.ca/decisions/2009/february/2009ONCA0177.htm
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64. The appellant’s contention that the spiking of the driveway evidence caused him 

improper prejudice is highly reminiscent of the primary grounds of appeal, advanced 

without success and unanimously dismissed by the Court of Appeal.6  Newbury JA, 

writing for the majority, rejected the appellant’s suggestions that the trial judge may 

have fallen victim to moral and reasoning prejudice in assessing the evidence of motive, 

simply because it involved evidence of bad character (A.F., para. 69).  She found that 

the trial judge appreciated the distinction between using evidence of discreditable 

conduct to establish animus, and thus motive, as opposed to using it for a prohibited 

propensity purpose.  That the trial judge appreciated, and properly avoided, the risk of 

prohibited propensity reasoning in this context provides strong support for the 

conclusion that he did the same with respect to the driveway spiking evidence.  This is 

especially so where, as noted, nothing on the face of the reasons supports the contrary 

conclusion. 

65. Finally, the appellant takes issue with the finding of the majority that the failure of 

defence counsel to object to the admission of this evidence was part and parcel of the 

defence strategy at trial.  Specifically, the majority stated: “Defence counsel’s failure to 

object to the caltrop evidence is consistent with a strategic decision to rely on that 

evidence to support the defence theory that Mr. Dearden had enemies other than [the 

appellant] who could have perpetrated the arson and mischief” (A.R., I, 61, para. 36).  

Considering defence counsel’s cross-examination of Mr. Dearden and closing 

submissions, it is difficult not to conclude that this is an accurate characterization. 

Examples of cross-examination are found at A.R., III, 172(41-44) and 175(17-26).  

Examples in the defence submissions are found at A.R., VI, 161(26) to 162(35 and 

166(15-22).  

66. As early as the third day of trial, when Mr. Dearden was still giving his evidence 

in chief, defence counsel signalled this strategy by saying “And in terms of the defence, 

this being about identity, I’m obviously going to be asking all sorts of other questions 

about people over the last four years that have animus towards this man” (A.R., III, 

                                                           
6 These grounds are set out at para. 11 of Newbury JA’s judgment, as grounds (a), (b) and (c): (A.R., I, 
52). 



23 

4(36-40)).  Given this strategy, it is fair to consider whether defence counsel would have 

led this evidence as part of its case had the Crown not done so in its case. 

67. In sum, the trial judge decided this issue on the basis counsel presented it to him.  

This did not include any hint that the evidence was being adduced for similar fact 

purposes.  In the face of the submissions actually made, it was incumbent on the trial 

judge to assess the extent to which this defence theory had sufficient probative value to 

raise a doubt about the identity of the arsonist.  In other words, “it was appropriate for 

him to consider whether it was impossible for [the appellant] to be responsible for those 

incidents, with a view toward determining what weight could be attributed to them as 

evidence of other enemies” (per Willcock JA, para. 41, A.R., I, 63).  Had the trial judge 

not done so, he would have been criticized.    

68. The respondent therefore submits that the trial judge did not err in law either in 

admitting the impugned evidence or in his use of it. 

(c) Respondent’s alternate submission: No substantial wrong or miscarriage 
of justice, s. 686(1)(b)(iii) 

69. The case against the appellant was overwhelming.  His animus towards the 

Deardens generally, and Mr. Dearden in particular, was extreme and, contrary to the 

appellant’s contention (at A.F., para. 90), undiminished over the entire four year period. 

Proof of this animosity was not restricted to the appellant’s emails, so any concern 

about the “curated” emails (A.F., paras. 91-92) is of no moment.  In the instant case, 

there was more than a mere proved presence of motive.  The evidence of the 

appellant’s motive to commit these offences therefore was incredibly strong.  “That 

evidence of motive is relevant and admissible where, on the issues of identity and 

intention, the evidence is purely circumstantial, is well established at law: Lewis v. The 

Queen (citation omitted)”: R. v. Griffin, 2009 SCC 28, [2009] 2 S.C.R. 42, at para. 60. 

70. So, too, was the evidence of the appellant’s opportunity overwhelming.  

Cranbrook is only a six to seven hour drive from his home in Camrose.  This gave the 

appellant more than ample time to commit these offences and be back home to spend 

the bulk of the Sunday with his family.  Most importantly, there was evidence putting the 

http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7792/index.do?r=AAAAAQALMjAwOSBTQ0MgMjgB
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appellant’s cell phone in the Cranbrook area at the material time.  The trial judge’s 

finding that the cell phone evidence was “fatal to the defence” is unassailable.    

71. The appellant’s purchase of a night vision scope, a tool demonstrated to have 

been of substantial utility in the commission of the offences, two days before the 

offences were committed, significantly incriminates him even further. That the appellant 

had the means to commit the offences is unquestionable. 

72. Cumulatively, these three bodies of evidence alone were so cogent and of such 

force, conviction was inevitable.  Based on them alone, without any regard to post-

offence conduct, conviction was, and will always be, inevitable.  As Binnie J noted in R. 
v. Jolivet, 2000 SCC 29, [2000] 1 S.C.R. 751, at para. 46: 

Ordering a new trial raises significant issues for the administration of 
justice and the proper allocation of resources.  Where the evidence 
against an accused is powerful and there is no realistic possibility that a 
new trial would produce a different verdict, it is manifestly in the public 
interest to avoid the cost and delay of further proceedings.  Parliament has 
so provided. 

73. Should this court find that the trial judge erred in using his rejection of the 

appellant’s alibi as post-offence conduct, the respondent relies on the overwhelming 

case prong of the curative proviso to submit that there is no reasonable possibility that 

the verdict would have been different had the error not been made: R. v. Khan, 2001 

SCC 86, [2001] 3 S.C.R. 823, at para. 28.  While Newbury JA was not persuaded by 

this submission because the trial judge’s reference to the appellant having lied to the 

police is found “in the crucial part of his reasoning” (A.R., I, 57, para. 25), the trial 

judge’s use of the rejected alibi was not crucial to his reasoning.  What was crucial to 

his reasoning, and determinative of the verdict, was the cell phone evidence.  For it was 

the cell phone evidence, and not the rejected alibi, that “proved the opposite”, i.e., led to 

the inescapable inference that the appellant at the Deardens’ farm at the material time.  

74. There simply was no answer to the evidence of motive, means and opportunity.  

This alone is a sufficient response to the appellant’s submission that this Court should 

not apply the proviso by suggesting, amongst other considerations, that the appellant 

http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1792/index.do?r=AAAAAQAiUi4gdi4gSm9saXZldCwgWzIwMDBdIDEgUy5DLlIuIDc1MQE
http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1792/index.do?r=AAAAAQAiUi4gdi4gSm9saXZldCwgWzIwMDBdIDEgUy5DLlIuIDc1MQE
http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1928/index.do
http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1928/index.do
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may have testified but for the legal errors.  This is a clear attempt to undercut the 

relevance of the absence of testimony from the appellant to the application of the 

curative proviso (A.F., para. 93).  No effect should be given to it.  The absence of 

testimony from the appellant remains a relevant consideration: R. v. Leaney, [1989] 2 

S.C.R. 393 at 418[a]; R. v. Noble, [1997] 1 S.C.R. 874, at paras. 99-100.7    

75. In an attempt to undercut the probative value of the “fatal” cell phone evidence, 

the appellant suggests that at a new trial, a different trial judge might draw a different 

line between what constitutes a “plausible alternate theor[y]” and speculation (A.F., 

para. 87).  In respect of the alternate theory that it was the appellant’s wife, and not the 

appellant, who travelled overnight to Cranbrook, taking the appellant’s cell phone with 

her instead of her own, the trial judge drew the line where it had to be drawn (A.R., I, 17, 

para. 47).  This inference was wholly lacking any evidentiary foundation and was, 

according, entirely speculative: R. v. Gregory, 2009 BCCA 26, at para. 27.  Another 

trial judge, on this record, will draw the same line. 

76. If this Court finds the trial judge erred in the admission and/or use of the evidence 

of the driveway spiking incident, the respondent again pleads the overwhelming case 

prong of the curative proviso for the reasons immediately above.  The respondent also 

relies on the harmless error prong.  If the trial judge used this evidence as similar fact 

evidence supporting his finding that the appellant was the perpetrator, then, in the face 

of the “fatal” cell phone evidence, any support to this end was redundant.  Any such 

error was harmless. 

77. Two additional features of the instant case support the harmless nature of this 

error.  The first is the attenuated risk of the trial judge engaging in prohibited and 

prejudicial propensity reasoning, as discussed in the previous section of this argument. 

The second is the absence of any defence objection at trial to the admission of this 

evidence.  Trial counsel’s position is relevant in considering whether to apply the 

                                                           
7 The cases cited by the appellant in para. 93 are readily distinguishable in that the rulings at issue had 
either a clear connection to the decision not to testify (R. v. Underwood) or a clearly articulable 
prejudicial effect (R. v. Vanderheyden).  Both these factors are absent in the instant case.  
 

http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/509/index.do?r=AAAAAQAiUi4gdi4gTGVhbmV5LCBbMTk4OV0gMiBTLkMuUi4gMzkzIAE
http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/509/index.do?r=AAAAAQAiUi4gdi4gTGVhbmV5LCBbMTk4OV0gMiBTLkMuUi4gMzkzIAE
http://scc-csc.lexum.com/scc-csc/scc-csc/en/item/1496/index.do?r=AAAAAQAgUi4gdi4gTm9ibGUsIFsxOTk3XSAxIFMuQy5SLiA4NzQB
http://www.courts.gov.bc.ca/jdb-txt/CA/09/00/2009BCCA0026.htm
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curative proviso, especially when counsel’s position reflects a calculated tactical 

decision:  R. v. Kostyk, 2014 ONCA 447, at para. 42. 

 

PART IV 
COSTS 
 
78. The respondent makes no submissions with respect to costs. 

 

PART V 
NATURE OF ORDER SOUGHT 
 
79. That the appeal be dismissed and the subject convictions affirmed. 

   
ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

 
 
       _______________________________ 
       John M. Gordon, Q.C. 
       Counsel for the respondent 
 
January 13, 2017 
Vancouver, B.C. 
 
 
 
 
 
 
 
 
 
 
 
 

http://www.ontariocourts.ca/decisions/2014/2014ONCA0447.htm
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PART VII 
STATUTORY PROVISIONS 
 
Criminal Code, R.S.C. 1985, c. C-46 
 

 686 (1) On the hearing of an appeal against a conviction or against a verdict that the 
appellant is unfit to stand trial or not criminally responsible on account of mental 
disorder, the court of appeal 

 (b) may dismiss the appeal where 

(iii) notwithstanding that the court is of the opinion that on any ground mentioned 
in subparagraph (a)(ii) the appeal might be decided in favour of the appellant, it is 
of the opinion that no substantial wrong or miscarriage of justice has occurred, or 

 

 686 (1) Lors de l’audition d’un appel d’une déclaration de culpabilité ou d’un verdict 
d’inaptitude à subir son procès ou de non-responsabilité criminelle pour cause de 
troubles mentaux, la cour d’appel : 

b) peut rejeter l’appel, dans l’un ou l’autre des cas suivants : 

 (iii) bien qu’elle estime que, pour un motif mentionné au sous-alinéa a)(ii), 
l’appel pourrait être décidé en faveur de l’appelant, elle est d’avis qu’aucun tort 
important ou aucune erreur judiciaire grave ne s’est produit, 
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Appendix A 
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Appendix B 
 

Timeline of Significant Events 

 

Spring 2009: appellant’s two visits to Deardens’ home/property I/C Diana while the two 
of them are co-habiting in Airdrie, AB 

End of brief co-habitation, discovery of pregnancy and appellant’s demand that Diana 
have an abortion: July 2009 

Luke born: March 19, 2010, family court (BCSC) proceedings initiated thereafter 

Consent order in BCSC (Pearlman J) settling guardianship and custody (and child 
support) in DD’s favour: December 2010 

Unsuccessful court application (McEwan J) by appellant for reduction of child support: 
September 2011 

Appellant hires private investigator: February 2012 (until April 2013) 

Appellant’s BCSC application to vary consent order seeking joint custody and 
guardianship heard/argued: December 2012 

Significant family/custody judgment (Barrow J) adverse to appellant: January 2013 

Spikes on the driveway incident: April 28/29, 2013 

Ms. Serette advised that her car is ready for pick up in Cranbrook: May 29/13 

Appellant purchases night vision scope, batteries to power it and a back pack to carry it 
all, at the Camrose Canadian Tire store: May 30, 2013 

June 1 & 2/13: Appellant’s cell phone in Cranbrook area; pick up of TS’s car at 
Cranbrook car dealership (her car parked on the lot on Saturday, June1st; no longer 
there, and loaner car returned, by opening of business on Monday, June 3rd) 

D.O.O.: Sunday, June 2, 2013 

Two out-of-court statements to police: Monday, June 3/13 
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