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PART I – OVERVIEW 

1. There is a difference between the use a trier of fact may make between a disbelieved and a 

fabricated alibi. Disbelief of an alibi cannot be used as inculpatory evidence; the alibi must 

simply be ignored. A deliberately fabricated alibi, however, can be used to support an inference 

of consciousness of guilt.  

2. At present, the state of the law is unsatisfactory as to what evidence should be considered 

in order to determine whether an alibi is fabricated. The dominant line of authority holds that it 

must be evidence independent from that used to conclude that the alibi is disbelieved. This 

approach requires categorizing the relevant pieces of evidence as either showing disbelief or 

fabrication. This is an exercise fraught with difficulties that hardly advances the ultimate goal it is 

intended to achieve: ensuring that a trier of fact has all probative inculpatory evidence without 

improperly inferring guilt from disbelief. 

3. This difficulty is best resolved by eliminating the unnecessary and confusing existing 

approach based on a categorization of the evidence. A better approach is for the trial judge to 

consider all relevant alibi evidence and determine if it can logically lead to an inference that the 

alibi was fabricated to deceive the police or trier of fact. If that inference is available, the trier of 

fact should be entitled to consider the fabricated alibi as evidence of consciousness of guilt.  

PART II – POSITION ON THE QUESTION IN ISSUE 

4. The Director of Public Prosecutions (DPP) intervenes to define what evidence is required 

before a fabricated alibi can be used as circumstantial evidence to infer consciousness of guilt. 

PART III – ARGUMENT 

1. The determination of fabrication should not be based on categorization 

5. A deliberate attempt to mislead the police or the court by providing a demonstrably false 

alibi can be used as circumstantial evidence to infer a consciousness of guilt, and the necessary 

evidence to support such an inference can come from different sources, depending on the facts of 

the case, and should not be categorically described or limited. Consideration of the adequacy of 

the evidence should be based on an assessment of the specific dangers linked to it. 

6. This proposal does not affect the basic premise that an alibi merely disbelieved has no 

evidentiary value and cannot constitute incriminating evidence. Only if there is evidence that the 
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alibi is false and proffered to avoid liability can an inference of consciousness of guilt be sought, 

solely to the extent that that inference is warranted on the totality of the evidence.  

7. The principles that relate to a fabricated alibi apply equally to all out of court statements 

on a material issue where the Crown seeks to tender it to prove it is a lie and to ask the trier of 

fact to infer that the lie was deliberately told to mislead. While this case is focused on fabricated 

alibis, it is only one example of a lie on a material issue that can be used in this manner.1 

a. This Court’s jurisprudence 

8. In Hibbert, the leading decision on the use of alibi evidence, this Court declined to decide 

the nature and scope of evidence needed to permit a jury to infer consciousness of guilt from a 

fabricated alibi, except to specify that it “cannot emerge from a mere rejection of the alibi 

tendered”; the Court alluded to “the need for independent evidence of fabrication above and 

beyond a finding that the alibi is false” found in the jurisprudence, without ruling on that point.2 

9. Since Hibbert, this Court twice commented on the evidence needed to permit the further 

inference of consciousness of guilt. In Trochym, the majority declined to address that issue, as a 

new trial was required in any event.3 However, Bastarache J., dissenting on the result, addressed 

it by determining that there was evidence which allowed the disbelieved alibi to be used as 

evidence of consciousness of guilt. He wrote: “The Crown is entitled to argue false alibi to infer 

consciousness of guilt where there is evidence of concoction or fabrication of the alibi adduced 

independently from evidence adduced to show that the alibi may be disbelieved.”4 On the facts of 

the case, he distinguished between evidence disproving the alibi (an opportunity for the accused 

to leave his workplace and no one recalling seeing him there) and evidence of fabrication (eye 

witnesses who saw him at the scene of the crime at the relevant time).5 

10. More recently, in Laliberté, this Court dealt with an appeal as of right regarding the 

applicability of the curative proviso to a case where the Quebec Court of Appeal had found that 

the trial judge had erred by instructing the jury that a fabricated alibi could be used as direct 

                                                 
1 R v O’Connor (2002), 170 CCC (3d) 365, 2002 CanLII 3540 (ONCA) at para 18; R v Hein, 

2008 BCCA 109 at para 53. 
2 R v Hibbert, 2002 SCC 39, [2002] 2 SCR 445 at para 59. 
3 R v Trochym, 2007 SCC 6, [2007] 1 SCR 239 at para 79. 
4 Ibid at para 172 (Abella and Rothstein JJ. concurring) [Our underlining]. 
5 Ibid at para 173. 
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evidence of guilt, when the jury should have been told instead of a possible inference of 

“consciousness of guilt”, not an inference of guilt. This Court agreed that the instruction was 

flawed. Wagner J. then commented:  

Moreover, there must be other evidence independent of the finding that the alibi is false 

on the basis of which a reasonable jury could conclude that the alibi was deliberately 

fabricated and that the accused was involved in that attempt to mislead the jury: [citations 

omitted].6 

11. These cases are not dispositive of the nature of the evidence required for a disbelieved 

alibi to be used to infer a consciousness of guilt. Bastarache J. adopted the current dominant 

position by opining that it should be evidence independent from that which showed that the alibi 

may be disbelieved, but in dissent and in obiter dicta. Wagner J. stated that it was evidence 

“independent of the finding that the alibi is false”, not the evidence supporting that finding. 

b. Difficulties and confusion with the current lower courts’ jurisprudence 

12. The difficulty arises from the question of what amounts to “independent evidence” of 

fabrication. Is it evidence independent of that which causes the alibi to be disbelieved?7 If so, is 

the trial judge required to ignore the evidence leading to the rejection of the alibi in assessing 

whether the alibi may go to the jury to determine whether it is fabricated? Or is the “independent” 

evidence of fabrication evidence independent of that tending to prove guilt?8  

13. The lack of clarity as to what evidence is required to conclude to fabrication has been the 

subject of judicial comment. In Polimac, Doherty J.A. said “the distinction that counsel contends 

was not made clear to the jury can be difficult to appreciate and has generated a great deal of 

appellate ink”.9 In Pritchard, Newbury J.A. called this “a subtle intellectual exercise indeed” 10. 

Taking the view that it is evidence independent of the evidence which causes the alibi to be 

rejected, Justice Newbury suggested that the only example of evidence of fabrication that would 

                                                 
6 R v Laliberté, 2016 SCC 17, [2016] 1 SCR 270 at para 4 [our underlining]; see also R v Oland, 

2016 NBCA 58 at paras 7-8, leave to appeal filed 23 January 2017, SCC file number 36986. 
7 R v Bradey, 2015 ONCA 738 at para 171; R v Reynolds (2003), 172 CCC (3d) 559, 2003 

CanLII 660 (ONCA) at para 22; R v Blazeiko (2000), 145 CCC (3d) 557, 2000 CanLII 14726 

(ONCA) at para 7; R v Pritchard, 2007 BCCA 82 at para 59; see also R v Tanasichyjm 2010 

NBCA 68 at para 6. 
8 R v Mirsayah, 2007 BCSC 1596 at paras 66-68; R v Anderson, 2009 ABCA 67 at para 55. 
9 R v Polimac, 2010 ONCA 346 at para 90. 
10 R v Pritchard, supra at para 56, appeal dismissed 2008 SCC 59 without consideration of this 

issue (see para 16). 
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be genuinely independent in such circumstances would be direct efforts of an attempt to suborn 

perjury.11 While not expressly stated, it seems likely that the same reasoning forms the basis of 

Justice Newbury’s dissent in the case at bar. 

14. Referring to many of the same authorities, but taking the view that what is required is 

simply evidence separate from that which proves guilt, the Alberta Court of Appeal stated that 

the question was whether “evidence independent of the proof of the crime itself” could show the 

accused made a materially false statement, the occurrence of which could only be explained by 

an effort to deflect blame for the offence charged.12 

15. Other courts have ruled that “independent” evidence of fabrication may include: (1) the 

circumstances under which the alibi statement was made, but only during the investigation and 

not while testifying in court;13 (2) the scope or level of detail in the statement;14 (3) contradictory 

statements given by the accused, but only if there is a sufficient degree of contradiction.15 

16. Watt J.A. has suggested that the term “independent” might be confusing where the 

“independent evidence” of fabrication arises from the circumstances of the statement, which is 

actually not independent since it is inherent in the statement itself.16 The evidence which should 

properly be considered may be evidence that is either intrinsic or extrinsic to the statement so 

long as it is logically relevant to the question of whether the alibi was fabricated in order to 

mislead the police or the trier of fact. 

17. The Criminal Lawyers Association (Ontario) argues that the circumstances in which the 

alibi statement is given can never provide the necessary evidence that the statement is fabricated. 

The DPP disagrees. The circumstances of the statement may be probative of consciousness of 

guilt for the same reasons that other forms of post offence conduct are probative of guilt.17 If the 

                                                 
11 R v Pritchard, supra at para 59; for a direct example of this type of evidence, see R v Pollock 

(2004), 187 CCC (3d) 213, 2004 CanLII 16082 (ONCA) at paras 155-156. 
12 R v Anderson, 2009 ABCA 67 at para 55. 
13 R v O’Connor supra at para 31; R v Cyr, 2012 ONCA 919 at para 83; R v Delisle, 2013 QCCA 

952 at para 77; R v Pomeroy, 2008 ONCA 521 at para 70-72. 
14 R v O’Connor, supra at para 32. 
15 R v Hein, supra; R v Pritchard, supra; for a case where the differences between two statements 

was considered not sufficient to permit a finding of fabrication, see R v Bennet (2003), 179 CCC 

(3d) 244, 2003 CanLII 21292 (ONCA) at paras 115-116. 
16 R v Bradey, supra at paras 178-180. 
17 R v O’Connor, supra at para 26. 
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evidence is logically probative, the jury should be entitled to consider it, with an appropriate 

caution. Otherwise, relevant evidence may be unduly taken away from the trier of fact.  

c. The proposed rule 

18. In O’Connor, the accused gave a very detailed alibi statement to the police indicating he 

had been in the US at the time of the offences, before he had even been identified as a suspect. 

The Ontario Court of Appeal ruled that the evidence showing the alibi was false, such as customs 

records demonstrating that he had not entered the US, could not be used to conclude it was 

intentionally fabricated. However, the circumstances in which the statements were made and the 

detailed nature of the statements were pieces of evidence that could show intentional fabrication. 

This is an example of the artificial distinction that attempts to limit the use of evidence that 

should reasonably be used for multiple purposes.  

19. Instead of looking for evidence independent from the evidence that discredits the alibi, the 

focus should be on whether there is evidence of fabrication in addition to that discrediting the 

alibi. This is a distinction with a difference. In O’Connor, it was properly the combination of the 

clear detailed alibi, offered when the accused was not a suspect, and the equally clear evidence 

which properly proved the statement was false that showed the statement was fabricated in order 

to mislead the police. A jury could reasonably conclude that the reason the accused attempted to 

mislead the police as to his whereabouts was because the truth would tie him to the crime. 

Therefore, the trial judge properly permitted the Crown to lead the evidence of the falsity of the 

statement before the jury, and needed to instruct the jury that it could – but did not have to – infer 

a consciousness of guilt from the deliberate fabrication. 

20. The policy that animates the distinction between a disbelieved and a fabricated alibi is the 

concern that triers of fact will equate disbelief of an accused’s version with guilt and jump 

automatically from disbelief to guilt.18 It has been referred to as an example of circular reasoning 

or bootstrapping: the Crown’s case is overwhelming so the accused is lying; the accused is lying 

                                                 
18 R v Coutts (1998), 126 CCC (3d) 545, 1998 CanLII 4212 at para 13; R v Krishantharajah 

(1999), 133 CCC (3d) 157, 1999 CanLII 3701 (ONCA) at para 22. 
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so the Crown’s case is even stronger19. The distinction is also a reminder that the burden of proof 

remains on the Crown throughout and ensures the trier of fact properly applies that burden.20 

21. The question for this Court is whether those same concerns additionally justify the rule 

that the evidence of fabrication must come from evidence separate from that proving the alibi to 

be false (as suggested by some of the authorities), separate from the evidence proving the 

offence, or separate from the circumstances in which the alibi was tendered (as suggested by the 

Criminal Lawyers Association) before an inference of consciousness of guilt is available. In 

Coutts, Doherty J.A. referred to the same policy concerns that animate the distinction between a 

disbelieved and a fabricated alibi as justifying the need for independent evidence: 

By limiting resort to concoction as a separate piece of circumstantial evidence to 

situations where there is evidence of concoction apart from evidence which contradicts or 

discredits the version of events advanced by the accused, the law seeks to avoid 

convictions founded ultimately on the disbelief of the accused's version of events: R. v. 

Tessier (1997), 1997 CanLII 3475 (BC CA), 113 C.C.C. (3d) 538 (B.C.C.A.), per Ryan 

J.A. at p. 556, per Southin J.A. at p. 561; R. v. Pleich (1980), 55 C.C.C. (2d) 13, 16 C.R. 

(3d) 194 (Ont. C.A.) 21 

 

22. The important concern relating to a jury improperly convicting based only on disbelief of 

the accused’s version of events is best addressed by adopting a flexible and functional approach 

to the evidence required to make available an inference of consciousness of guilt and, more 

importantly, by a clear jury instruction as to the use that can be made of the evidence in light of 

the specific dangers that arise from consideration of the fabricated alibi. 

23. If, based on all of the evidence, it could be inferred that an alibi was fabricated in order to 

deflect guilt, a jury should be entitled to consider that evidence in their fact finding role. It should 

not matter that such evidence flows from the circumstances pursuant to which the alibi was 

given, the evidence that shows the alibi to be false, the existence of contradictory statements or 

any other specific category or type of evidence. What matters is that the trial judge consider 

whether the evidence allows a properly instructed jury to find that the alibi was fabricated to 

deceive the police or the trier of fact, given the specific dangers associated with fabricated alibis, 

i.e., the risk for the jury to jump directly from finding that the alibi is fabricated to a finding of 

                                                 
19 R v Baltovich (2004), 191 CCC (3d) 289, 2004 CanLII 45031 (ONCA) at para 99; R v Tessier 

(1997), 113 CCC (3d) 538 (BCCA) at paras 50-51. 
20 R v O’Connor, supra. 
21 R v Coutts, supra at para 15. 
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guilt and the risk that the jury forget that the burden of proof remains on the prosecution 

throughout.  

24. Trochym provides an example of a functional approach to the evidence of fabrication. The 

“independent” evidence of fabrication that Bastarache J. relied upon was evidence also capable of 

discrediting the alibi. He distinguished evidence that might simply raise a doubt as to the alibi 

from evidence which proved the alibi untrue. The latter allowed the jury to be instructed that they 

could draw an inference of consciousness of guilt in that case. 

25. If the evidence equally supports a simple mistake or error in the alibi, or there is otherwise 

no evidence from any source to support an intent to deceive, the inference of consciousness of 

guilt is not available and the evidence that the alibi ought not to be believed should be excluded 

or the jury should be instructed it has no probative value. If, on the other hand, the inference of 

intent to deceive is available, the jury should be allowed to use all of the evidence relevant in that 

regard, along with a clear instruction in order to ensure that any alternative explanations as to 

why the alibi was fabricated be considered. The jurors should also understand that they may, but 

not must, infer consciousness of guilt if they find the alibi was intentionally fabricated. 

2. Analogy with functional approaches preferred over categorical labels 

a. Post-offence conduct 

26. The use of a fabricated alibi to provide circumstantial evidence of guilt can be described 

as a subset of post-offence conduct,22 and may be admitted for a similar purpose: to show that an 

accused person has acted in a manner which, based on human experience and logic, is consistent 

with the conduct of a guilty person and inconsistent with the conduct of an innocent person. 

27. In White, this Court noted that evidence of post-offence conduct is not fundamentally 

different from other kinds of circumstantial evidence. It may be subject to competing 

interpretations and must be weighed by the jury, in light of all of the evidence, to determine 

whether it is consistent with guilt and inconsistent with any other rational inference.23 

                                                 
22 In R v White, [1998] 2 SCR 72 at paras 31-32, the Court referred to a fabricated alibi case (R v 

Wiltse (1994), 19 OR (3d) 379 (ONCA)) as an example of the proper application of the rule 

relating to the admissibility of post-offence conduct; the accused admitted fabricating the alibis in 

question, so there was no discussion of the evidence needed before the inference could be drawn; 

see also R v Arcangioli, [1994] 1 SCR 129 at pp 143-146. 
23 R v White, supra at para 21. 
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28. This Court concluded that whether a trier of fact should be entitled to consider evidence 

of post-offence conduct will depend on the facts of each case.24 As a general rule, it is within the 

province of the trier of fact to consider how much weight, if any, such evidence should be 

accorded. The danger associated with post-offence conduct to support an inference of 

consciousness of guilt is that a jury may fail to take account of alternative explanations for the 

accused’s behaviour and may mistakenly leap from such evidence to a conclusion of guilt.25 This 

is the same rationale used to justify the “independent evidence” rule for a fabricated alibi. 

29. However, this Court refused to take evidence of post-offence conduct away from the jury 

unless it was not logically probative of the issue for the jury, e.g., where the accused admits 

committing the actus reus of the offence and the post-offence conduct is not relevant to 

determining his intent. In contrast, where the issue is the identity of the accused as the 

perpetrator, it will almost invariably fall to the trier of fact to decide whether the evidence of 

post-offence conduct can be attributed to a culpable act.26 

30. Importantly, despite identifying the same risk factors as those associated with fabricated 

alibis, this Court in White did not require any specific type of evidence or formula before 

evidence of post-offence conduct would go to the trier of fact.27 Instead, this Court was satisfied 

that the risks is attenuated by ensuring that only relevant evidence was considered by the trier of 

fact and by ensuring a proper instruction to the jury. 

b. Test for threshold reliability 

31. In resolving the question of what evidence could be considered in determining threshold 

reliability of a statement under the principled exception to the hearsay rule, this Court decided to 

dispense with categorical labels. Now, the relevance of any evidence led on the voir dire into 

admissibility must be considered in light of the specific hearsay dangers that arise from the 

statement and of the circumstances relied upon to overcome those dangers. The Court referred to 

this as a “more functional approach”.28 

                                                 
24 R v White, supra at para 26-27. 
25 Ibid at para 22. 
26 Ibid at paras 28-29. 
27 Ibid at paras 22, 32; see also R v White, 2011 SCC 13, [2011] 1 SCR 433 at paras 36-38, 43-45. 
28 R v Khelawon, [2006] 2 SCR 787, 2006 SCC 57 at para 93. 
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32. By focusing on the specific risks that arise from the reception of the evidence and how to 

minimize them, rather than on a formulaic approach to the admissibility of evidence, truly 

irrelevant evidence is removed from consideration of the trier of fact and all relevant evidence is 

made available, along with directions about how to use that evidence. Such an approach best 

fosters the truth seeking function of the trial. 

3. Comparative law allows use of all evidence to support inference of guilt  

33. The United Kingdom permits use of a lie told by the defendant as evidence of guilt 

because it may amount to corroboration in certain circumstances. The Court of Appeal explains 

that: “It accords with good sense that a lie told by a defendant about a material issue may show 

that the liar knew that if he told the truth he would be sealing his fate”. The requirements before 

the lie can be used in this manner are that it is deliberate, relates to a material issue and the lie is 

motivated by guilt and a fear of the truth. However, the evidence which shows the statement to be 

a lie cannot be based on the evidence of an accomplice.29 

34. Much of the case law in the United Kingdom addresses when a specific jury instruction 

on the dangers of the evidence is or is not required. No instruction to the jury is required, for 

example, where the Crown does not seek to rely on the falsified alibi as positive evidence of guilt 

unless the judge sees a real danger that the jury might rely on a lie as evidence of guilt, even in 

the absence of the Crown seeking to rely on it.30 

35. Where required, jurors will be instructed that there are many possible reasons for a false 

alibi and it is only if satisfied that the sole reason for the fabrication was to deceive can they 

consider it as positive evidence tending to prove guilt.31 Other than the requirement that the proof 

of the lie cannot be based on an accomplice statement, there do not appear to be any specific 

evidence requirements before a deliberate lie can be used as evidence of guilt.  

36. Australia, like the UK, requires no specific categorization of the evidence before an 

inference of consciousness of guilt can be sought, but focuses on whether a direction to the jury is 

needed. When required, the court must identify for the jury the specific evidence capable of 

supporting a conclusion that the defendant told intentional lies reflecting a consciousness of guilt 

                                                 
29 R v Lucas, [1981] QB 720 at p 724. 
30 R v Burge and Pegg, [1996] 1 Cr App R 163. 
31 R v Turnbull, [1976] 3 All ER 549 at p 553. 
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and warn the jury about any other possible explanations for the lies which emerge from the 

evidence. 32 

37. While the law in Canada may go further than these other jurisdictions in requiring some 

independent evidence of fabrication before the trier of fact can consider an inference of 

consciousness of guilt, these authorities emphasize that the key issue is awareness by the trier of 

fact of the dangers of such evidence and warning against impermissible reasoning. 

4. Suggested procedural steps and jury instructions 

38. When the Crown seeks to rely on fabrication as evidence of consciousness of guilt, a voir 

dire should be held. The trial judge should consider all the evidence relevant to the falsity of the 

alibi (or other statement). If satisfied that a properly instructed jury could infer from such 

evidence fabrication by, or with the approval of, the accused, then the statements made by the 

accused, the evidence that proves their falsity, as well as the evidence relevant to fabrication 

would all be admitted into evidence on the trial proper. 

39. The jury should be given the usual “disbelieved alibi instruction”, the essence of which is 

that mere disbelief cannot be used to infer consciousness of guilt since many reasons, other than 

fabrication, may justify disbelieving the proffered alibi.33 

40. An additional “fabricated alibi instruction” would explain to the jurors that they can look 

at all the evidence germane to the alibi – and not only the evidence independent of that used to 

disbelieve the alibi – to find that the accused fabricated that alibi by deliberately lying. It is only 

when satisfied that such is the case that the jurors could – but not must – use the fabricated alibi 

evidence to support an inference of consciousness of guilt. The jurors would finally be told that 

such evidence becomes a piece of the evidence that they may use to decide if the totality of the 

evidence satisfies them beyond a reasonable doubt that the accused is guilty. 

PART IV AND V – SUBMISSIONS AS TO COSTS AND ORDER SOUGHT 

41. The DPP does not seek any costs and asks that no costs be ordered against him. 

42. Counsel for the DPP requests the opportunity to present 10 minutes of oral argument at 

the hearing of the appeal. 

                                                 
32 Zoneff v The Queen (2000) 200 CLR 234 (High Court of Australia). 
33 David Watt, Watt’s Manual of Criminal Jury Instructions, 2nd (Toronto: Carswell, 2015) at pp 343-4. 
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All of which is respectfully submitted this 25th day of January, 2017. 

 

_____________________________ 

Janna Hyman 

_____________________________ 

François Lacasse 

Counsel for the intervener Director of Public Prosecutions 
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