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PART I: STATEMENT OF FACTS 

1. The Criminal Lawyers Association (“CLA”) accepts the parties’ summaries of the facts. 

PART II: THE CLA’S POSITION ON THE QUESTIONS IN ISSUE 

2. The Appellant’s first ground of appeal1 raises important questions about when triers of fact 

should be permitted to use their disbelief of a defendant’s exculpatory statement or alibi to infer 

guilt. It has long been settled that this inference should only be available in limited circumstances. 

In R. v. Hibbert, Arbour J. noted that many of the decided cases “have spoken of the need for 

independent evidence of fabrication above and beyond a finding that the alibi is false”, but found 

it “unnecessary in this case to determine the nature and scope of evidence necessary to show 

concoction so as to permit the instructions inviting the inference of consciousness of guilt”. 2 More 10 

recently, in R. v. Laliberté, this Court affirmed that: 

[T]here must be other evidence independent of the finding that the alibi is false on 

the basis of which a reasonable jury could conclude that the alibi was deliberately 

fabricated and that the accused was involved in that attempt to mislead the jury.3 

However, this Court did not further explore the question of what type of evidence is required to 

properly support an inference of “deliberate fabrication”. 

3. In the case at bar, the BC Court of Appeal was divided about whether there was sufficient 

evidence to support this inference. The majority followed the Ontario Court of Appeal’s decision 

in R. v. O’Connor,4 and held that the circumstances in which the Appellant made his exculpatory 

police statements were capable of constituting independent evidence of fabrication. In the 20 

majority’s view: 

{T]he extrinsic evidence of concoction may be found in the circumstances in which 

the statement containing the alibi is given and need not come from a third-party or 

independent witness to the concoction.5 

                                                 
1 The CLA takes no position and makes no submissions regarding the Appellant’s second ground 

of appeal, concerning the admissibility of the “caltrops evidence” as similar fact evidence 

(Appellant’s Factum, ¶52-93), or regarding the disposition of the appeal. 
2 R. v. Hibbert, 2002 S.C.C. 39, [2002] 2 S.C.R. 445 at ¶59. The Crown in Hibbert had conceded 

on appeal that the jury had been misdirected on this point (see ¶1). 
3 R. v. Laliberté, 2016 SCC 17, [2016] 1 S.C.R. 270 at ¶4. 
4 R. v. O’Connor, 2002 CanLII 3540, 170 C.C.C. (3d) 365 (Ont. C.A.) 
5 Reasons for Judgment of Willcock J.A. (Fenlon J.A. concurring), ¶33. 
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Newbury J.A. dissented on this point, stating: 

In this case, there was no “independent” or “other” evidence of fabrication that 

would bring the appellant’s statements into the exception to the general rule that a 

disbelieved alibi cannot be used to support an inference of guilt.6 

In her opinion the evidence relied on by the majority “might have supported the inference that [the 

Appellant] was lying” but “went no further”.7  

4. The CLA takes no position with respect to the particular facts of this case, but submits that 

the Court of Appeal’s disagreement over whether there was sufficient “independent evidence of 

fabrication” on the record here reflects a more fundamental problem with the prevailing view that 

“fabrication” can be inferred from the “circumstances” in which a disbelieved exculpatory 10 

statement is made. The CLA’s position is that this approach is unsound. Courts have been unable 

to articulate a principled basis for identifying which “circumstances” can properly support an 

inference of fabrication and which cannot. As a consequence, the essential distinction cannot be 

explained to jurors in a comprehensible manner.  

5. The CLA invites this Court to clarify and rationalize the “independent evidence of 

fabrication” test in a principled manner that re-focuses it on its primary goal of preventing triers 

of fact from following reasoning paths that undermine the burden and criminal standard of proof. 

Specifically, the CLA submits that: 

 The inference of fabrication should not be available in situations where the evidence 

discrediting the defendant’s statement is itself incriminatory;   20 

 The approach many courts have adopted of treating the “circumstances” in which a 

disbelieved statement was made as a basis for inferring fabrication has proved confusing 

and unhelpful, and should be rejected;  

 It is unnecessary to insist that evidence of fabrication be entirely separate from evidence of 

falsity. Evidence tending to prove falsity that is not itself incriminatory should be 

considered capable of grounding an inference of fabrication.   

                                                 
6 Dissenting Reasons for Judgment of Newbury J.A., ¶19. 
7 Dissenting Reasons for Judgment of Newbury J.A., ¶19. 
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PART III: ARGUMENT  

A. Policy justifications for the “independent evidence of fabrication” rule 

6. For more than forty years Canadian appellate courts have agreed that triers of fact must be 

instructed to draw a distinction between exculpatory statements: 

… which are disbelieved and, therefore, rejected and those statements or testimony 

which can be found to be concocted in an effort to avoid culpability.8 

Only the latter may be used as affirmative evidence of guilt. As Doherty J.A. noted in R. v. Coutts 

and Middleton, this distinction “cannot be justified as a matter of pure logic” but is nevertheless 

“fully justified, and, indeed, essential to ensure that the trier of fact properly applies the burden of 

proof”.9 In R. v. O’Connor, O’Connor A.C.J.O explained: 10 

Despite the fact that in many cases an inference of fabrication will flow logically 

from disbelief of an accused's statement, the policy underlying the distinction 

between disbelief and the finding of fabrication militates against using disbelief to 

infer fabrication.10  

7. The CLA agrees that there are compelling policy reasons for narrowly circumscribing the 

situations when triers of fact can treat their disbelief of a defendant’s exculpatory statement as 

additional affirmative evidence of guilt. There are two principal dangers. The first is that a trier of 

fact who disbelieves a defendant’s exculpatory statement may jump to the further conclusion that 

the defendant lied because the truth would be inculpatory. However, it is firmly established that 

mere disbelief of a witness’s evidence does not constitute affirmative evidence that the opposite 20 

of what the witness said is true. If triers of fact could take this reasoning shortcut whenever they 

disbelieve a defendant’s exculpatory statements, this would substantially undermine the 

undermine the core principle that the Crown must prove criminal cases beyond a reasonable doubt 

with evidence.  

8. The second danger arises in cases where the triers disbelieve the defendant’s exculpatory 

statement because it is contradicted by the Crown’s evidence of guilt. If the Crown’s affirmative 

case does not satisfy the triers beyond a reasonable doubt, it would be wrong for them to treat their 

                                                 
8 R. v. Coutts and Middleton, 1998 CanLII 4212, 126 C.C.C. (3d) 545 at ¶13 (Ont. C.A.)  
9 R. v. Coutts and Middleton, supra at ¶15. 
10 O’Connor, supra at ¶21. 
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rejection of his or her denials as a makeweight. As the Ontario Court of Appeal noted in R. v. 

Baltovich: 

Having relied upon certain evidence to find that an alibi is false, the jury cannot, as 

a matter of course, turn around and use the same evidence to find that the alibi was 

fabricated. That would constitute impermissible bootstrapping …. 11 

9. In her majority reasons in Hibbert Arbour J. adopted Ryan J.A.’s explanation of the 

principal dangers in R. v. Tessier:  

It seems to me that the reason we look for independent evidence that the accused 

fabricated his story is two-fold. In the first place as my colleague Rowles J.A. has 

pointed out the reasoning is circular if there is no independent proof: “The weight 10 
of the Crown’s evidence admits of no doubt therefore the accused is not telling the 

truth. The accused is not telling the truth therefore the Crown’s case admits of no 

doubt.” In the second place, because the evidence that the accused has fabricated a 

story can be used as part of the Crown’s case against him, care must be taken in 

finding that the alibi was concocted. There must be a solid evidentiary base of 

fabrication. It is not unreasonable to demand that this evidence be found 

independently of the other evidence of the proof of the crime. 

 If evidence of fabrication need be found only in the evidence which proves the 

offence then in every case where the accused testifies (alibi or not) there would be 

no reason not to permit a jury to use their finding that the accused has been 20 
untruthful as part of the Crown’s case against him. That does not accord with any 

articulation of the law that I know of.12 

B. Problems with the O’Connor approach of inferring “fabrication” from the 

“circumstances in which the statement was made” 

10. Early cases held that juries could only treat their disbelief of a defendant’s exculpatory 

statement to infer guilt when there was “extrinsic evidence of fabrication” or when the defendant 

had made two mutually contradictory exculpatory statements, at least “one of which must be 

concocted”.13 Later decisions clarified that the necessary extrinsic evidence of fabrication must be 

“independent” in the sense that it must stand “apart from evidence which contradicts or discredits 

the version of events advanced by the accused”.14 It was widely recognized that this test would be 30 

                                                 
11 R. v. Baltovich, 2004 CanLII 45031, 191 C.C.C. (3d) 289 at ¶99 (Ont. C.A.) 
12 R. v. Tessier, 1997 CanLII 3475, 113 C.C.C. (3d) 538 at ¶68-69, per Ryan J.A., concurring, 

quoted by Arbour J. in Hibbert, supra at ¶65. 
13 R. v. Mahoney, 1979 CanLII 82, 50 C.C.C. (2d) 380 at ¶29 (Ont. C.A.); R. v. W.(B.), 1994 CanLII 

8757 at ¶10 (Ont. C.A.) 
14 Coutts, supra. 
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met, for example, by independent “evidence that the accused attempted to put forward a fabricated 

defence” by arranging for other witnesses to lie.15 However, for many years it remained unsettled 

whether there might be other forms of evidence that could properly qualify as “extrinsic evidence 

of fabrication”.  

11. In Hibbert this Court affirmed these general principles but declined to “determine the 

nature and scope of evidence necessary to show concoction so as to permit the instructions inviting 

the inference of consciousness of guilt.”16 However, several months later the Ontario Court of 

Appeal released its decision in O’Connor, in which it held for the first time that: 

[I]t is open to a trier of fact to consider evidence of the circumstances in which an 

accused made an out-of-court statement17 which is disbelieved as independent 10 
evidence to show that the accused fabricated the statement. 

O’Connor A.C.J.O. explained: 

The circumstances in which a false statement is made may show an intent to 

mislead the police or others or an intent to deflect suspicion and may be evidence 

of a conscious mind that he or she has committed an offence. When a court is 

addressing the admissibility of evidence contradicting an accused's out-of-court 

statement, it will be required to determine if there is independent evidence of 

fabrication, but in doing so, the court may consider the circumstances in which the 

allegedly false statement was made. If those circumstances tend to support a 

conclusion that the accused made a false statement because he or she was conscious 20 
of having committed the offence, then those circumstances may be used as 

independent evidence of fabrication. 

O’Connor’s holding that the “circumstances” in which an exculpatory statement was made can 

qualify as “independent evidence of fabrication” was a legal innovation, unsupported by any prior 

authority. Nevertheless, the approach has now been followed repeatedly by the Ontario Court of 

Appeal and adopted by courts in a number of other provinces, including by a majority of the BC 

Court of Appeal in the case on appeal.18  

                                                 
15 See, e.g., Hibbert, supra at ¶63,  
16 Hibbert, supra at ¶59. 
17 O’Connor A.C.J.O. held this new basis for inferring “fabrication” had no application to trial 

testimony that was disbelieved by the trier of fact. 
18 Reasons for Judgment of Willcock J.A. at ¶33; see also, e.g., R. v. Tanasichuk, 2007 NBCA 76, 

227 C.C.C. (3d) 446 at ¶64; R. v. Delisle, 2013 QCCA 952 at ¶74-77;  
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12. However, the critical question of which circumstances can properly support the inference 

of fabrication has remained elusive. Neither O’Connor nor the subsequent cases have articulated 

any principled test for determining whether a particular set of circumstantial factors can properly 

be used to infer fabrication. As a result, factors that have been found to constitute “independent 

evidence of fabrication” in some cases have been found not to qualify in other cases, with little or 

no coherent explanation. For example: 

 Some cases hold that “fabrication” can be inferred when the defendant’s allegedly false 

statement was made before he or she became aware that he or she was a police suspect.19 

Courts have sometimes gone further and held that when a defendant makes a statement 

after his or her arrest “the circumstances of the interview cannot be considered as 10 
any independent evidence of fabrication”.20 However, other cases have held that 

fabrication can be inferred from a post-arrest statement on the basis that the 

defendant has had an “opportunity to prepare” his or her account and “time to think and 

make up a concocted story”;21  

 Some cases hold that fabrication can be inferred from the level of “precision and detail” in 

a defendant’s exculpatory statement, regardless of whether these details are directly 

contradicted by any other evidence.22 Other cases have limited the inference of fabrication 

to situations where there is direct contradictory evidence. At the same time, however, the 

weight of authority holds that fabrication can only be inferred from evidence “independent 

of the evidence tending to show the falsity of the statements”.23 20 

 Appellate cases have cited a wide variety of other circumstances as potential independent 

evidence of fabrication, usually with little supporting reasoning. Factors that have been 

cited include: the consistency of the statement with the statements of others; the closeness 

in time of the statement to the events at issue; and the degree to which the accused 

volunteered information and the extent to which the accused was eager to cooperate.24 

As these examples illustrate, the “circumstances” courts have found to support the inference 

fabrication are virtually open-ended, and in some instances self-contradictory.  

                                                 
19 See, e.g., O’Connor, supra; R. v. Clause, 2016 ONCA 859, R. v. Polimac, 2010 ONCA 346, R. 

v. Paul, 2009 ONCA 443, R. v. Tanasichuk, supra; R. v. Pomeroy, 2008 ONCA 521. 
20 R. v. Hall, 2010 ONCA 724  
21 R. v. Hazel, 2009 ONCA 389.; R. v. Singh, 2015 ONSC 6823 
22 See, e.g., O’Connor, supra;  
23 See, Coutts, supra; O’Connor, supra 
24 See R. v. Shafia, 2016 ONCA 812. Polimac, supra, R. v. Bradey, 2015 ONCA 738, R. v. Delisle, 

2013 QCCA 952. 
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13. As a result, even though the case law directs trial judges to “carefully outline” for juries 

the circumstances that are “capable of constituting independent evidence of fabrication”, jurors 

rarely receive any meaningful guidance about the underlying reasoning processes they can 

properly follow to infer that a disbelieved statement was “concocted”. Instead, they are typically 

told to consider a list of circumstances or pieces of evidence, but not told how or why these 

circumstances bear on the issue of fabrication. Left to their own devices, jurors who have already 

concluded that they disbelieve the defendant’s account are likely to draw the further inference that 

it is “fabricated” without any real understanding of the rationale for the rule they have been told to 

apply or the chains of reasoning they must avoid. Once a trier of fact has decided that a statement 

is false, it is usually easy to come up with a plausible rationale for concluding from the 10 

“circumstances” that the defendant was deliberately lying, no matter what those circumstances 

happen to be. Accordingly, it is doubtful whether the existing rule as it is currently being applied 

is really preventing jurors – or even judges – from inadvertently adopting the prohibited forms of 

reasoning.  

C. The CLA’s proposed approach 

14. The CLA’s position is that if jurors are to be expected to understand and properly apply 

the subtle policy-based distinctions that the law – for good reasons – insists must be drawn, they 

need clearer and better judicial guidance. Explaining the key underlying principles to jurors is to 

some extent an unavoidably difficult task.25 However, the CLA submits that its inherent difficulties 

are exacerbated by the broad and open-ended “circumstances of the statement” test introduced in 20 

O’Connor, which has substantially undermined the impact of the requirement that there be 

“independent evidence of fabrication”. Jurors who disbelieve a defendant’s exculpatory statement 

for any reason, including the strength of the Crown’s case suggesting his or her guilt, will almost 

always be able to come up with a plausible basis for treating the “circumstances in which the 

                                                 
25 For instance, in R. v. Polimac, Doherty J.A. noted that the distinctions the law requires be drawn 

“can be difficult to appreciate and ha[ve] generated a great deal of appellate ink” (at ¶90), while 

in her concurring reasons in R. v. Pritchard, 2007 BCCA 82 Newbury J.A. described the 

requirement that evidence of falsity be distinguished from “independent evidence of fabrication” 

as involving “in most cases, a subtle intellectual exercise indeed” (at ¶56). Likewise, in Tessier, 

supra at ¶117-18 McEachern C.J.B.C. suggested that jurors could not be expected to understand 

the traditional formulation of this rule. 
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statement was made” as evidence that the rejected statement was “fabricated”. Accordingly, the 

O’Connor test provides no meaningful check against jurors following either of the prohibited 

chains of reasoning.  

15. The CLA submits that the legal test and the associated jury instructions should be 

reformulated by making the primary focus the prohibited and permitted chains of reasoning, 

having regard to the two principal dangers against which the rule is directed. Triers of fact should 

be expressly directed that they may only infer fabrication through chains of reasoning that do not 

require the accused’s guilt to be assumed as an intermediate step, either directly or by implication. 

The law’s traditional insistence that the inference of fabrication be supported by “extrinsic 

evidence” should be understood as requiring: (i) that the evidence used to infer fabrication be 10 

independent of the evidence suggestive of the defendant’s guilt, and (ii) that the inferential 

reasoning path linking this evidence to the conclusion that a statement was “fabricated” not require 

the defendant’s guilt to be assumed as a stepping-stone. However, as long these two conditions are 

satisfied it would no longer be necessary to separately demand that the evidence of fabrication be 

independent of the evidence of falsity. If the evidence showing falsity is not itself inculpatory, 

using it to infer fabrication does not raise either of the two principal dangers. 

16. The CLA submits that under this reformulated approach the clearest cases for inferring 

fabrication would continue to be those where there is “actual, extraneous evidence of fabrication 

or contrivance”.26 When the accused has given different and mutually contradictory exculpatory 

accounts on different occasions or admits at trial that an earlier statement was false, or where there 20 

is independent evidence that he or she tried to enlist other people to help concoct a false alibi, the 

danger of the triers of fact engaging in the two forms of prohibited reasoning are at their lowest 

ebb. However, the inference of fabrication would also be available in other situations where the 

twin dangers do not arise or can be controlled through appropriate limiting instructions. Most 

notably, in situations where the falsity of a defendant’s statement can be proved through evidence 

that is not directly inculpatory it would become open to the trier of fact to use this evidence to also 

infer fabrication. This is currently precluded by the O’Connor approach’s insistence that the 

evidence of fabrication always be independent of the evidence of falsity.  

                                                 
26 Tessier, supra, per McEachern C.J.B.C. 
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17. On the other hand, under the CLA’s proposed approach the “circumstances” in which the 

defendant’s allegedly false statement was made will no longer serve as a free-standing basis for 

inferring fabrication. In situations where the evidence contradicting the defendant’s exculpatory 

statement is itself inculpatory, the danger of improper bootstrap reasoning will be squarely 

engaged and juries will simply be instructed that they cannot use their disbelief of the exculpatory 

statement to infer guilt. They will no longer be invited to infer “fabrication” and “consciousness 

of guilt” on the basis of vague and subjective factors such as the statement’s “detailed” nature or 

whether the defendant had sufficient time to concoct a false exculpatory story.  

18.  Conversely, when the defendant’s exculpatory statement is contradicted by evidence that 

is not itself inculpatory, triers of fact will be instructed that if they accept the truth of the 10 

contradictory evidence they can infer that the corresponding part of the defendant’s statement was 

both false and “fabricated”. They will then have to consider the possible reasons for this lie by 

applying the same principles that apply to their assessment of other forms of post-offence conduct.  

19. The CLA submits that this rationalized approach will be far easier for both trial judges and 

juries to apply in practice. At the screening stage, trial judges will no longer have to determine 

whether the “circumstances” in which the allegedly false statement was made properly support the 

inference of fabrication. Rather, their analysis will focus on the incriminatory character of the 

contradictory evidence relied on by the Crown. If the contradictory evidence is itself incriminatory 

the Crown can choose to adduce it as part of its case in chief, and can also choose whether to 

adduce the defendant’s statement, which may have some inculpatory aspects even if it is primarily 20 

exculpatory. However, at the end of the case the Crown will not be permitted to invite the jurors 

to use their disbelief of the exculpatory statement to infer guilt. 

20. Conversely, if the evidence put forward as contradictory is not itself incriminatory, it will 

be open to the trial judge to admit the contradictory evidence for this purpose and instruct the jury 

accordingly.27 Specifically, these instructions should: (i) explain the two prohibited reasoning 

paths and strongly caution the jury against following them; and (ii) advise the jurors that if they 

                                                 
27 Trial judges would still have to determine whether the probative value of the evidence outweighs 

its prejudicial effect. For example, it would be open to a trial judge to refuse to allow the Crown 

to invite the jury to infer fabrication in a case where only minor aspects of the accused’s 

exculpatory statement were contradicted by non-inculpatory independent evidence. 
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accept the contradictory evidence they may choose to draw the further inference that the defendant 

deliberately lied on this specific point; (iii) and, if so, that they may go on to consider the different 

reasons why he or she might have told this lie. The CLA submits that jurors are more likely to be 

able to understand and follow instructions along these lines than those they now receive, in which 

they are told that they can infer “fabrication” from the “circumstances” in which the disbelieved 

statement was made, but are given no meaningful direction about how to go about this task. 

PARTS IV & V: SUBMISSIONS RE COSTS AND ORAL ARGUMENT 

21. The CLA does not seek costs and asks that none be awarded against it. The CLA seeks 

leave to make oral submissions of not longer than 10 minutes.  

 10 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 24rd DAY OF JANUARY, 2017. 

 
 

 ______________________________________  

JONATHAN DAWE & MICHAEL DINEEN 
 DAWE & DINEEN 

171 John Street, Suite 101, Toronto, Ontario M5T 1X3 

Tel:  (416) 649-5059 
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