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PART I - OVERVIEW AND STATEMENT OF FACTS 

1. This case raises issues regarding the application of the test for jurisdiction in circumstances 

not yet addressed by this Court and left open in the 2012 trilogy of Club Resorts Ltd v Van Breda, 

Breeden v Black and Éditions Écosociété Inc v Banro Corp.1 First, this Court must determine, in 

the context of a multi-jurisdictional defamation action, whether minimal publication of allegedly 

defamatory material solely on the Internet properly gives rise to a presumption of jurisdiction, and 

how, if ever, that presumption can be rebutted. Second, this Court’s guidance is required as to the 

appropriate level of scrutiny to be applied in a forum non conveniens analysis, so as to “temper” 

the consequences of a strict test for assuming jurisdiction, an issue on which the Ontario Court of 

Appeal was divided. Third, this case raises the question explicitly left “for another day” in Banro, 

as to whether, in cases of defamation, the law of “most substantial harm”, rather than the traditional 

law of lex loci delicti, should apply to determine choice of law. Resolving these issues – which 

have serious implications for freedom of expression and “libel chill” – is necessary to prevent 

unfairness to defendants in Internet libel cases over whom jurisdiction, as determined by the courts 

below, will be unlimited, automatic and irrebuttable, even when the subject matter of the litigation 

has nothing to do with the jurisdiction and the defendants are unable to defend themselves there.   

A. Overview 

2. In 2011, Israel’s oldest daily newspaper, Haaretz, published a column about the 

management of Israel’s most popular soccer team, Maccabi Tel Aviv, and its owner, Mitchell 

Goldhar (the “Article”). The Article, which was researched, written and edited in Israel, described 

Goldhar’s involvement in team management and his relationship with players, coaches and trainers 

in Israel. Goldhar, who divides his time between his residences in Canada and Israel, is a celebrity 

in Israel due to his ownership of the team. 

3. The Article was read by tens of thousands of people in Israel, where Haaretz has a weekday 

daily print circulation of over 70,000, and where it operates Hebrew and English websites. Haaretz 

does not send any copies of its newspaper to Canada, nor does it have any subscribers or business 

                                                
1 Club Resorts Ltd v Van Breda, 2012 SCC 17, [2012] 1 SCR 572 [“Van Breda”]; Breeden v Black, 

2012 SCC 19, [2012] 1 SCR 666 [“Breeden”]; Éditions Écosociété Inc v Banro Corp, 2012 SCC 

18, [2012] 1 SCR 636 [“Banro”]. 
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presence in Canada. The overwhelming majority of people who read the column (in Hebrew, in 

English, in print and online) did so in Israel, where Goldhar and Maccabi Tel Aviv are matters of 

public interest.  

4. Yet, despite the overwhelming connection to Israel – by virtue of Goldhar’s choice to buy 

and operate a business there, and where he would reasonably expect to sue and be sued – Goldhar 

commenced an action for defamation in Ontario. Given the strong connection of the action to 

Israel, the appellants brought a motion to stay the action for lack of jurisdiction or forum non 

conveniens. On the motion, Haaretz led evidence that it would call 22 witnesses at trial, almost all 

of whom are in Israel, none of whom are in Canada, and many of whom will not testify voluntarily 

and cannot be compelled to come to Canada, making a fair trial here impossible. The respondent 

did not adduce any evidence of his reputation in Canada, nor any evidence of harm to his reputation 

in Canada. He identified no witnesses he would call, in Canada or Israel, at trial. The respondent’s 

only evidence of publication in Ontario was that employees in his office had read the Article online 

as a result of receiving a “Google Alert” notification. None of them thought any less of Goldhar 

as a result.  

5. The Ontario Superior Court of Justice dismissed the appellants’ motion, holding that 

jurisdiction was presumed because the Article had been downloaded in Canada, and that this 

presumption could not be rebutted by showing only minimal publication and an absence of harm 

to the respondent’s reputation in Ontario. The motion judge, Faieta J., then applied a deficient 

forum non conveniens analysis, infected by serious legal errors,2 to conclude that Israel was not 

clearly the more appropriate forum. This conclusion was improperly and heavily influenced by the 

respondent’s “late breaking” and “on the fly” undertakings, including offers, made through counsel 

in oral submissions on the motion, to pay some of the travel expenses of Israeli witnesses and to 

limit his damages in the action to those suffered in Ontario – even though the evidence was that 

he had suffered no damages in the province. By accepting these “undertakings” as factors 

favouring a trial in Canada, the motion judge effectively permitted the respondent to taint the 

process and “buy passage to a forum” at the expense of Haaretz’s ability to have a fair trial. As a 

                                                
2 See e.g. paras 17, 23, below; Goldhar v Haaretz.com et al, 2016 ONCA 515, 132 OR (3d) 331 

per the majority [“CA Majority”] at paras 90, 92-94, and per Pepall J.A. dissenting [“CA 

Dissent”] at paras 188-89, Appellant’s Record [“AR”] Tab 4.  
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result, Haaretz will be forced to participate in a proceeding half way around the world from where 

it operates, that is not only inconvenient, but will also be unjust. Despite noting serious legal errors, 

and ignoring the unfairness to Haaretz, two Justices of the Court of Appeal (Simmons and Cronk 

JJ.A.) deferred to the motion judge’s application of forum non conveniens and agreed the action 

could proceed in Ontario. 

6. Pepall J.A. dissented. With respect to jurisdiction simpliciter, Justice Pepall held that, “but 

for” this Court’s decisions in Banro and Breeden, she would have found the lack of connection 

between the subject matter of the action and Ontario to be sufficient to rebut the presumption of 

jurisdiction. She went on to find, however, that “given the ease with which jurisdiction simpliciter 

may be established in a defamation case…a motion judge must conduct a robust and carefully 

scrutinized review of the issue of forum non conveniens.”3 Conducting such a review, in which 

she considered the impact of the motion judge’s material legal errors and refused to rely on the 

respondent’s last minute attempts to distort the analysis, Pepall J.A. would have stayed the Ontario 

action.4  

7. The competing opinions in the Court of Appeal require this Court to clarify the framework 

for accepting jurisdiction simpliciter and applying forum non conveniens in cases where a 

defamation claim arises solely from the Internet. In particular, should jurisdiction be presumed 

simply because a small number of people download material in Canada? If so, how, if ever, can 

the presumption be rebutted in cases of Internet defamation where only a “relatively minor element 

of the tort” may have occurred in the jurisdiction?5 Further, given the ease with which jurisdiction 

may be presumed in defamation cases, how and with what level of rigour must a forum non 

conveniens analysis (if necessary) be applied, in order to “temper” the consequences of rigid rules, 

to ensure a fair and efficient outcome for the parties?6 And finally, the issue left “for another day”: 

whether the application of the lex loci delicti principle in multi-jurisdictional torts must give way 

                                                
3 CA Dissent at paras 132, 137, 193, AR Tab 4. 
4 CA Dissent at para 195, AR Tab 4. 
5 CA Dissent at paras 95-96, AR Tab 4. 
6 Van Breda at para 104. 
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in cases of defamation, including Internet defamation, to the principle that the applicable law is 

the place of most substantial harm.7 

8. Resolving these issues in transnational libel and Internet defamation cases has significant 

implications for freedom of expression and comity around the world.8 The ability of Canadian 

courts to assume jurisdiction over cases where, as here, the subject matter of the litigation has only 

a fleeting connection to the forum and the defendants have no connection to the forum and are 

unable to defend themselves as a result, chills free expression and threatens the “principles of 

comity, order and fairness” – the very values underlying the test for jurisdiction.9 In particular, 

because principles of comity and reciprocity would require Canadian courts to recognize the 

jurisdiction of foreign courts over Canadian defendants in similarly tenuous situations, Canadian 

media may be exposed to law suits in an unlimited number of jurisdictions, and Canadian-based 

speech may become subject to laws less friendly to free expression,10 creating “libel chill”.11 As 

this case shows, such a test is also vulnerable to manipulation by wealthy litigants who can 

effectively purchase forums of their choosing. In this regard, Canada’s laws unreasonably favour 

forum shopping and libel tourism and are out of step with the modern approaches adopted in 

England, Australia and the United States.12  

                                                
7 Banro at paras 56, 62.  
8 CA Dissent at paras 112-13, 173, 179, AR Tab 4.  
9 Van Breda at para 92. See also paras 26, 27, 30, 47 and 74. 
10 See e.g. Van Breda at paras 74, 92. And see Chevron Corp v Yaiguaje, 2015 SCC 42 at para 52, 

[2015] 3 SCR 69 [“Chevron”]: “the goal of modern conflicts systems rests on the principle of 

comity, which, although a flexible concept, calls for the promotion of order and fairness, an attitude 

of respect and deference to other states, and a degree of stability and predictability in order to 

facilitate reciprocity…”. 

11 See e.g. WIC Radio Ltd v Simpson, 2008 SCC 40, [2008] 2 SCR 420 [“WIC Radio”]: 

“…[C]hilling debate on matters of legitimate public interest raises issues of inappropriate 

censorship and self-censorship” (Binnie J. for the majority at para 15, emphasis in original).  

12 See discussion of English approach at paras 47-48, of Australian approach at paras 80-83, and 

of U.S. approach at paragraphs 41-43, below. 
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B. Facts 

a) The parties are connected to Israel, not Ontario 

9. Haaretz was founded in 1918. It is often described as Israel’s “newspaper of record” but, 

as Justice Pepall pointed out, “[l]ike other newspapers around the world, Haaretz has been subject 

to financial pressures, has experienced difficult economic circumstances, and has had to downsize 

dramatically.”13 

10. None of Haaretz’s weekday daily print circulation of approximately 71,000 – most of 

which is in Hebrew and almost all of which is entirely in Israel – is distributed to Canada. Haaretz 

does not do any business in Canada, has no subscribers, employees or bureau in Canada and does 

not engage in any marketing activities in or targeted at Canada. Similarly, the two individual 

appellants (former Haaretz employees) live and work in Israel and have no connection to Canada.14  

11. The respondent, Goldhar, is a billionaire who, in addition to owning Maccabi Tel Aviv, 

Israel’s most popular soccer team, owns and operates shopping malls in Canada. Goldhar 

maintains residences in Canada as well as in Israel, where he visits “every couple of months”, 

traveling on his private jet. Goldhar is a celebrity in Israel due to his ownership of Maccabi Tel 

Aviv, and articles on Maccabi Tel Aviv often include reference to, or feature, Goldhar.15 In 

contrast, the respondent did not present any evidence of his reputation in Ontario or Canada, and 

there is no evidence that the respondent’s business or personal life has been the subject of any 

news stories or public attention in Canada.16 

                                                
13 CA Dissent at para 114, AR Tab 4; CA Majority at para 16, AR Tab 4; Affidavit of Lior Kodner 

[“Kodner Affidavit”] at paras 4, 6, AR Tab 10. 
14 CA Majority at para 17, AR Tab 4; CA Dissent at para 119, AR Tab 4; Goldhar v Haaretz.com 

et al, 2015 ONSC 1128 at para 7, 125 OR (3d) 619, [“Motion Decision”], AR Tab 3; Kodner 

Affidavit at paras 16, 18, 31-32, AR Tab 10; Cross-examination of Lior Kodner at p. 33, line 8-p. 

34, line 4 [“Kodner Cross-Examination”], AR Tab 11. 
15 CA Dissent at paras 115-16, 184, AR Tab 4; Articles listed in Affidavit of Shlomi Barzel 

[“Barzel Affidavit”] at paras 4-7, AR Tab 9. Cross-examination of Moran Meiri [“Meiri Cross-

Examination”] at p. 110, line 25-p. 124, line 6, AR Tab 15; additional articles at Exhibit 1 and 

Exhibit 2 of Meiri Cross-Examination, AR Tabs 16 and 17. 
16 CA Dissent at para 183, AR Tab 4. 
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b) The Article is about the respondent’s management of Maccabi Tel Aviv in Israel 

12. In 2011, Haaretz published a column about Goldhar’s management of Maccabi Tel Aviv. 

The Article was researched, written and edited in Israel, originally in Hebrew and translated for 

the English language edition.17 It described Goldhar’s involvement in team management and his 

relationship with players, coaches and trainers, based on interviews with people close to the team, 

in Israel. While the Article contains passing reference to the fact that Goldhar’s “management 

model was imported directly from his main business interest” in Canada,18 the Article actually says 

nothing about that business or management model. As Pepall J.A. stated, the Article is “[a]t its 

heart…about one of the most popular soccer teams in Tel Aviv and how it is being managed by its 

owner.”19 

c) Substantial publication in Israel and little or no publication in Canada 

13. The Article was published in Haaretz’s print newspaper and on its Hebrew and English 

websites. No copies of the print versions of the Article were distributed in Canada.20 The 

overwhelming majority of people who read the column (in Hebrew, in English, in print and online) 

did so in Israel, where Goldhar and Maccabi Tel Aviv are matters of public interest.21 

14. Evidence of actual “publication” in Ontario came from two of Goldhar’s employees in 

Ontario who said they read the Article after it came to their attention as a result of their own 

“Google Alerts”, which track references on the Internet to “Goldhar”, and not because of any 

broader publication or reputation. They suggested that the Article was mentioned around the office, 

                                                
17 CA Dissent at para 117, AR Tab 4; Email from P. Schabas to W. McDowell, February 3, 2015, 

AR Tab 18; Cross-Examination of Shlomi Barzel at p. 48, line 21-p. 49, line 2, AR Tab 12. 
18 CA Dissent at para 117, AR Tab 4; Appendix ‘A’ to the Court of Appeal reasons, AR Tab 4. 
19 CA Dissent at para 117, AR Tab 4. 
20 CA Majority at para 17, AR Tab 4; Kodner Affidavit at paras 10-15, AR Tab 10. In November 

2011, the average circulation of Haaretz’s Hebrew-language weekday (Sunday-Thursday) print 

edition was 63,227 within Israel and only 33 outside of Israel – and none to Canada. The circulation 

of the English weekday print edition was also almost entirely within Israel – averaging 8,447 

copies, and 21 copies distributed outside the country, but again, none to Canada: Kodner Affidavit 

at paras 11-12, AR Tab 10. 

21 CA Dissent at paras 116, 117, 122, AR Tab 4. 
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or by others who “follow Mitch”, but they also said that neither they, nor any of those who read it, 

thought less of Goldhar as a result.22 In fact, Goldhar, who did not swear an affidavit on the motion, 

did not adduce any evidence of his reputation in Canada or any evidence of harm to his reputation 

here.23 

15. Evidence from Haaretz also showed very limited interest in the Article in Canada. During 

the 8-month period following the posting of the column online, there were just over 200 “unique” 

visits (i.e., visits from different IP addresses on different days lasting more than one second) to the 

online English Article originating in Canada (not just Ontario). Only 73 of the “hits” occurred the 

day the Article was published.24 The number of people in Canada who actually read the Article 

online is likely even less than the number of unique visits would suggest. Nor is it known how 

many of these hits were from Goldhar himself, his lawyers, or other agents accessing the article 

from Canada during this time period.25 Considered in the context of the more than 200,000 daily 

website hits (in addition to the hard copy circulation), unique visits to the online Article on 

Haaretz’s website originating from Canada were properly described as being like a “piece of sand 

on the beach”.26  

                                                
22 CA Dissent at paras 121-22, AR Tab 4; See also Cross-Examination of Nadia Di Cesare at p. 6, 

line 3-p. 17, line 6 [“Di Cesare Cross-Examination”], AR Tab 13; Cross-Examination of Joseph 

Amato at p. 5, line 5-p. 6, line 10, p. 8, line 6–p. 11, line 11 [“Amato Cross-Examination”], AR 

Tab 14. 
23 CA Dissent at paras 120, 122, AR Tab 4. 
24 Motion Decision at para 12, AR Tab 3; Kodner Affidavit at paras 17-19, AR Tab 10; Kodner 

Cross-Examination at p. 10, line 5-p. 14, line 18, AR Tab 11. There were only 19 unique visits to 

the online Hebrew Article originating in Canada during the 8-month period. See Kodner Affidavit 

at paras 16, 18, 31-32, AR Tab 10. The same people can view the Article on different days and/or 

from different IP addresses. For example, one viewer who views the Article on two different days 

or from two IP addresses on the same day would be two views: see Motion Decision at para 12, 

AR Tab 3. 

25 See Kodner Cross-Examination at p. 19, lines 6-11, AR Tab 11. 
26 Kodner Affidavit at paras 28-29, AR Tab 10; Kodner Cross-Examination at p. 33, line 8-p. 34, 

line 4, AR Tab 11. 
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d) Most of the witnesses are in Israel and cannot be compelled to testify in Canada 

16. Haaretz identified 22 potential witnesses – all of whom have relevant evidence about the 

events described in the Article.27 Eighteen of the witnesses live in Israel, and none are in Canada.28 

This is not surprising, given that defamation trials focus on the truth of the facts in and underlying 

the Article, all of which relate to Goldhar’s management of Maccabi Tel Aviv in Israel, and the 

conduct of the appellants, which again, occurred in Israel. 29  

17. Many of the potential witnesses identified by Haaretz are employees of Maccabi Tel Aviv 

or Goldhar, or are connected with Goldhar, and the uncontradicted evidence is that at least eight 

of them will not testify voluntarily and so must be compelled to attend as witnesses at trial. Those 

witnesses cannot be compelled to attend at a trial in Ontario.30 Although the motion judge relied 

on a suggestion made by Goldhar’s counsel in oral argument that uncooperative witnesses in Israel 

could be compelled to testify in Ontario through “letters rogatory”, this is, as the Court of Appeal 

held, wrong. Such letters cannot be used to compel the attendance of unwilling Israeli witnesses 

                                                
27 List of potential witnesses in Barzel Affidavit at para 20, AR Tab 9. Although Faieta J. expressed 

“skepticism” about the relevance of some witnesses, the affidavits and cross-examination of 

Barzel, and the cross-examination of Goldhar’s Israeli lawyer, Moran Meiri, demonstrated that 

they all have relevant evidence as having been named in the column, been interviewed by Haaretz, 

or otherwise worked for Goldhar in Israel: Meiri Cross-Examination at p. 13, line 11-p. 28, line 

20, AR Tab 15. Even on the motion, aside from the two Goldhar employees in Ontario who said 

they had read the Article, all deponents – including Goldhar’s Israeli lawyer – are Israeli, and 

Hebrew is their first language. 

28 Motion Decision at para 39, AR Tab 3.  
29 While the reporter spoke to two individuals from Canada, they were confidential sources who, 

of course, would not testify at trial. As the motion judge noted, “the only part of the Article that 

comes from confidential sources in Canada is the statement that the plaintiff plays soccer once a 

week in Toronto with a friend”– hardly a defamatory assertion. Motion Decision at para 40, AR 

Tab 3. See also Barzel Affidavit at paras 17, 20-22, AR Tab 9. 

30 CA Majority at para 63, AR Tab 4; CA Dissent at para 147, AR Tab 4. 
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in Ontario – they “can only be used to compel a foreign witness to submit to an examination in the 

witness’s own jurisdiction”.31 

18. Goldhar, in contrast, did not identify any witnesses in Ontario, Canada or elsewhere, who 

he might call at trial.32 As Pepall J.A. pointed out, Goldhar was “scoreless”.33  

19. Nevertheless, the majority of the Court of Appeal relied solely on the respondent’s 

submission, made through counsel in oral argument on the motion – without any evidence or 

authority (Canadian or Israeli) – to conclude that videoconferencing, in combination with letters 

of request, could somehow be used to compel the evidence of uncooperative Israeli witnesses in 

Canada.34 In an extraordinary leap, the majority criticized Haaretz for not presenting evidence to 

rebut the respondent’s “submissions” regarding letters rogatory and videoconferencing, and held 

that “in the absence of evidence or adverse judicial commentary, the use of technology and 

interpreters cannot be viewed as undermining the fairness of a civil trial”.35 Not only is this 

reasoning flawed because, as Pepall J.A. pointed out, one calls evidence to rebut evidence, and not 

to rebut a submission made for the first time in oral argument,36 but it also ignores the inefficiency 

of such a process and the unfairness that Haaretz will suffer if it is forced to proceed in Canada.   

e) Goldhar’s so-called undertakings are attempts to purchase a forum 

20. A legal forum is not something that money can, or should be permitted, to buy. However, 

at the hearing of the motion, and again before the Court of Appeal, Goldhar’s counsel attempted 

to do just that by making certain financial offers, which were improperly and unfairly relied to 

infect the forum non conveniens analysis.  

                                                
31 Motion Decision at para 42; CA Majority at para 62, AR Tab 4; CA Dissent at para 147. 
32 CA Dissent at para 153, AR Tab 4. 
33 CA Dissent at para 155, AR Tab 4. 
34 Motion Decision at para 44, AR Tab 3; CA Majority at paras 69-71, AR Tab 4. As Justice Pepall 

pointed out, the motion judge made no such finding and there was no evidence to support such a 

conclusion: CA Dissent at paras 147-49, AR Tab 4. 

35 CA Majority at para 71, AR Tab 4.  
36 CA Dissent at para 149, AR Tab 4.  
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21. First, counsel said that Goldhar would undertake to “fund the travel accommodation costs 

of these foreign witnesses in accordance with the rates provided in the Rules”.37 Without any regard 

to the implications for forum shopping or the inadequacy of the tariffs, as discussed by Pepall J.A. 

in her dissenting opinion,38 this undertaking was accepted by the motion judge and majority of the 

Court of Appeal as essentially nullifying Haaretz’s evidence of the unfair expense it would suffer 

if forced to have a trial thousands of miles away from Tel Aviv.39  

22. Second, Goldhar, again through counsel, undertook “not to seek at the trial of this action 

to recover damages for reputational harm in Israel or anywhere else outside of Canada.”40 Despite 

the absence of evidence of any reputational harm in Canada, and the overwhelming evidence of 

his reputation in Israel where any alleged damage would have occurred, the motion judge 

unquestioningly relied on counsel’s undertaking as a “very significant factor” to conclude that “the 

most substantial harm to the plaintiff’s reputation is in Ontario”, and therefore Ontario law would 

apply.41 Again, by effectively foregoing damages, a wealthy plaintiff is distorting the law. Justice 

Pepall quite rightly disagreed that this “late breaking undertaking” should be permitted to “control 

the choice of law analysis”.42  

23. Finally, also in oral argument, Goldhar’s counsel advised that Goldhar intended to serve a 

jury notice and argued that the lack of a jury trial in Israel constituted a loss of juridical advantage 

to the respondent.43 Although accepted by the motion judge, this was properly dismissed by the 

Court of Appeal on the basis that a plaintiff cannot claim loss of juridical advantage relating to the 

availability of a jury trial where he has not served a jury notice44 – assuming the ability to be tried 

by a jury is a juridical advantage at all.45 Nevertheless, the majority was “not persuaded that this 

error was significant to the motion judge’s overall conclusion on forum non conveniens” because 

it was somehow “confident” that he would not have placed too much emphasis on this factor.46 In 

                                                
37 Motion Decision at para 44, AR Tab 3. 
38 CA Dissent at paras 150-52, AR Tab 4. 
39 Motion Decision at para 44, AR Tab 3; CA Majority at paras 68, 72, 74, AR Tab 4. 
40 Motion Decision at para 50, AR Tab 3.  
41 Motion Decision at para 50, AR Tab 3; CA Dissent at para 159, AR Tab 4.  
42 CA Dissent at para 165, AR Tab 4.  
43 Motion Decision at para 55, AR Tab 3; CA Majority at para 90, AR Tab 4. 
44 CA Majority at paras 90, 92-94, AR Tab 4; CA Dissent at paras 188-89, AR Tab 4. 
45 See below at paras 73-75. 
46 CA Majority at para 100, AR Tab 4. 
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fact, the representation of wanting a jury trial is another example of “late breaking” positions put 

forward by Goldhar as part of an unfair attempt to distort the forum non conveniens analysis. This 

time, at least, the Court properly rejected it.  

PART II - STATEMENT OF ISSUES 

24. This case raises the following issues of public importance: 

(a) What are the limits, if any, to a court assuming jurisdiction over an alleged libel on 

the Internet simply because it is downloaded by somebody in Canada? Further, under what 

circumstances, if any, can the presumption of jurisdiction be rebutted in cases of Internet 

defamation? 

(b) How should the principle of forum non conveniens apply to Internet libel, in order 

to “temper the consequences of a strict application of the rules governing the assumption 

of jurisdiction” and to have proper regard for the impact of these rules on freedom of 

expression?  

(c) Should the place of “most substantial harm” rather than lex loci delicti apply to 

determine the applicable law in defamation actions?  

PART III - STATEMENT OF ARGUMENT 

25. Canada’s judicial reach over transnational libel cases must be exercised with adequate 

restraint to ensure that global free expression is not unduly impacted. As this Court acknowledged 

in SOCAN, “[t]he capacity of the Internet to disseminate” information “is one of the great 

innovations of the information age”, and its “use should be facilitated rather than discouraged.”47 

Information posted on the Internet is available virtually anywhere in the world. As Pepall J.A. 

noted, “[i]n the newspaper world, as a matter of practical reality, it is not easy for a publisher to 

restrict the availability of its published materials.”48 Therefore, it is important that the application 

of the test for jurisdiction to publication on the Internet “accords with a more sophisticated 

appreciation of Charter values” and “with the dramatic transformation in the technology of 

communications.”49  

                                                
47 Society of Composers, Authors and Music Publishers of Canada v Canadian Assn of Internet 

Providers, 2004 SCC 45 at para 40, [2004] 2 SCR 427 [“SOCAN 2004”]; adopted in Crookes v 

Newton, 2011 SCC 47 at para 34, [2011] 3 SCR 269 [“Crookes”].  
48 CA Dissent at para 173, AR Tab 4. 
49 Crookes at para 33.  
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26. In this context, minimal online “publication” in Canada is, on its own, insufficient to 

properly give rise to a presumed or actual “real and substantial connection” to the jurisdiction. To 

the extent courts are willing to presume jurisdiction on such a tenuous basis, defendants must be 

able to rely on factors such as minimal publication and/or absence of evidence of reputation in the 

jurisdiction in order to rebut that presumption. In addition, courts must apply a robust and 

scrutinizing review of the matter in the forum non conveniens analysis to ensure they do not 

inappropriately, or unfairly, take on cases that should be heard elsewhere, and in doing so, must 

consider issues of forum shopping, comity and free expression.50 These measures are vital to 

ensuring a just and fair approach to jurisdiction in Internet defamation cases, such that parties are 

able to “predict with reasonable confidence whether a court will assume jurisdiction in a case with 

an international…aspect”.51 

A. No real and substantial connection is established through online publication 

a) The Canadian approach to jurisdiction 

27. A court’s jurisdiction is limited to matters in which there exists a “real and substantial 

connection” between the action and the court. This test attempts to provide “a just and fair 

approach” to resolving jurisdictional disputes52 by requiring that “a real and substantial connection 

exists between the forum, the subject matter of the litigation and the defendant.”53 It is intended 

“to ensure that claims are not prosecuted in a jurisdiction that has little or no connection with either 

the transactions or the parties.”54 As LeBel J. commented in Van Breda, “the connections between 

                                                
50 Crookes at para 42. 
51 Van Breda at para 73. 
52 Van Breda at para 73, citing Morguard Investments Ltd v De Savoy, [1990] 3 SCR 1077, 76 

DLR (4th) 256 per La Forest J. [“Morguard”]. In developing this framework, the Court recognized 

that the challenge in designing and implementing a conflict of laws system was the potential 

conflict between fairness and the need for certainty, security and predictability. 

53 Van Breda at para 99.  
54 Van Breda at para 26. 
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the matters or the parties, on the one hand, and the court, on the other, must be of some significance 

in order to promote order and fairness. They must not be ‘tenuous’.”55 

b) Jurisdiction simpliciter: presumptive connecting factors 

28. In order to bring consistency and predictability to the test for jurisdiction, in Van Breda 

this Court recognized some “presumptive connecting factors”. These factors “generally point to a 

relationship between the subject matter of the litigation and the forum such that it would be 

reasonable to expect that the defendant would be called to answer legal proceedings in that 

forum.”56 As LeBel J. stated, the list devised by the Court is “illustrative of the factual situations 

in which it will typically be open to a court to assume jurisdiction over a matter”, and that “absent 

indications to the contrary” a court “might presume” a claim is properly before it.57  

29. One of the presumptive factors is when the tort is committed in the jurisdiction.58 However, 

the tort of defamation, which is a tort of strict liability, is committed where material has been 

“communicated” to, or “read and understood” by, at least one person other than the plaintiff.59 As 

this Court noted in Banro, a non-Internet case, “a single instance of publication is sufficient for 

the tort [of defamation] to crystallize”.60 Therefore, a presumption of jurisdiction can arise simply 

because the tort is technically committed – or “completed”61 – in the jurisdiction, even though 

                                                
55 Van Breda at para 26 (emphasis added), citing Morguard at 1110.  
56 Van Breda at para 92 (emphasis added). See also paras 57-64; Morguard at 1103, 1108; Tolofson 

v Jensen, [1994] 3 SCR 1022, 120 DLR (4th) 289 [“Tolofson”]; Breeden at paras 19-20. 
57 Van Breda at para 80 (emphasis added). 
58 Van Breda at paras 57-64, 86, 90; Morguard at 1103, 1108; Tolofson; Breeden at paras 19-20. 
59 Crookes at paras 1, 16 per Abella J., at paras 109-10 per Deschamps J. concurring in the result; 

Grant v Torstar Corp, 2009 SCC 61 at para 27, [2009] 3 SCR 640 [“Grant”]; Peter A Downard, 

Libel, 3d ed (Toronto: LexisNexis Canada, 2015) at §1.2 [“Downard”], Book of Authorities 

[“BA”] Tab 5.  
60 Banro at para 55 (emphasis added). 
61 The Court should examine whether, in substance, the tort occurred: “The right approach is, when 

the tort is complete, to look back over the series of events constituting it and ask the question: 

where in substance did this cause of action arise?” See Distillers Co v Thompson, [1971] AC 458 

(PC) at 6 (emphasis added). The “series of events constituting” a cause of action for libel include 
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there are no other connecting factors. The challenge of Internet defamation was acknowledged, 

but not resolved, by LeBel J. in Banro:  

The tort of defamation presents an interesting challenge for the principles 

underlying the assumption of jurisdiction. At common law, the tort of defamation 

crystallizes upon publication of the libelous material.… This also raises difficult 

issues when the publication occurs through the Internet.62 

30. In Van Breda, this Court cautioned against presuming jurisdiction where doing so would 

risk “sweeping into that jurisdiction claims that have only a limited relationship with the forum”.63 

This Court also held that the mere fact that a website can be accessed in Canada is insufficient to 

create the presumptive connecting factor of doing business in the jurisdiction,64 as is advertising 

by a defendant in the jurisdiction:  

Advertising is often international, if not global. It is ubiquitous, crossing borders 

with ease. It does not, on its own, establish a connection between the claim and the 

forum. If advertising sufficed to create a connection with a forum, commercial 

organizations of a certain size could be sued in courts everywhere and anywhere in 

the world. The courts of a victim’s place of residence would possess an almost 

universal jurisdiction over diverse and vast classes of consumer claims.65 

31. As Pepall J.A. observed, “online publications are readily shared and accessed by users 

across the world”, and establishing “publication” is “virtually automatic”66 by showing that the 

material is “accessed” or “downloaded”.67 This Court has also noted that the Internet is “not 

contained by national boundaries” and it is “as easy to access a website hosted by a server in 

Bangalore as it is to access a website with a server in Mississauga”.68 As a result, publication of 

                                                

the act of creating or making a defamatory statement, publishing or disseminating it, and having it 

subsequently heard or read. In this case, only the last event occurred in Ontario.  

62 Banro at para 3; CA Dissent at para 128, AR Tab 4. 
63 Van Breda at para 89. 
64 Van Breda at para 87. 
65 Van Breda at para 114. 
66 CA Dissent at para 127, AR Tab 4. 
67 Breeden at paras 6, 20. 
68 SOCAN 2004 at paras 1-2. 
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material on the Internet occurs anywhere and everywhere someone might download it. Indeed, one 

English commentator has described the requirement of publication as “meaningless”.69 

32. In short, the place where words on the Internet are downloaded (as with the issue of where 

damage is suffered) gives rise to only a “weak relationship” and is an unreliable basis on which to 

presume a “real and substantial” relationship between the subject matter of the litigation and a 

particular forum.70 

c) Free expression concerns and comity 

33. Overreaching in defamation cases also raises free speech concerns. This Court has 

repeatedly recognized “the importance of achieving a proper balance between protecting an 

individual’s reputation and the foundational role of freedom of expression in the development of 

democratic institutions and values.”71 Therefore, “what is at stake in an action for defamation is 

not only an individual’s interest in protecting his or her reputation, but also the public’s interest in 

protecting freedom of expression.”72 It is well-recognized that the communications media provides 

a vehicle for debate on matters of public interest which is “to be encouraged, and must not be 

thwarted by ‘overly solicitous regard for personal reputation’.”73 

34. In Crookes v Newton, this Court raised concerns about the application of traditional 

publication rules to Internet content stifling free expression:  

The Internet cannot, in short, provide access to information without hyperlinks. 

Limiting their usefulness by subjecting them to the traditional publication rule 

would have the effect of seriously restricting the flow of information and, as a 

result, freedom of expression. The potential “chill” in how the Internet functions 

could be devastating, since primary article authors would unlikely want to risk 

liability for linking to another article over whose changeable content they have no 

control. Given the core significance of the role of hyperlinking to the Internet, we 

risk impairing its whole functioning. Strict application of the publication rule in 

                                                
69 Trevor Hartley, “‘Libel Tourism’ and Conflict of Laws” (2010) 59 ICLQ 25 at 9. 
70 Van Breda at para 95. See also paras 55, 57-64, 86, 89-90, 97; Muscutt v Courcelles (2002), 60 

OR (3d) 20 at para 72, 213 DLR (4th) 577 (CA) [“Muscutt”]. See also CA Dissent at para 173. 
71 Crookes at para 32. See also WIC Radio at para 15; Grant at para 3. 
72 Crookes at para 31, citing Hill v Church of Scientology of Toronto, [1995] 2 SCR 1130, 126 

DLR (4th) 129. 
73 Grant at para 52, citing WIC Radio at para 2. 
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these circumstances would be like trying to fit a square archaic peg into the 

hexagonal hole of modernity.74 

35. In refusing to enforce a judgment for defamation obtained in Texas against a British 

Columbia resident who posted material in a chatroom (where there was no evidence the post had 

been read), the B.C. Court of Appeal stated: 

It would create a crippling effect on freedom of expression if, in every jurisdiction 

the world over in which access to Internet could be achieved, a person who posts 

fair comment on a bulletin board could be haled before the courts of each of those 

countries where access to this bulletin could be obtained.75 

36. Because Internet communications can occur everywhere, a lack of restraint may easily lead 

courts to assume jurisdiction over matters with only a fleeting connection to a forum to which 

defendants have little or no connection. As Justice Pepall warned, “[t]he willingness of a foreign 

court to exercise jurisdiction for defamation actions based on where the defamatory content is 

accessed rather than where it is produced exposes foreign newspapers and foreign journalists to 

legal actions in countries around the world.”76  

37. The threat of being sued in an unlimited number of jurisdictions operates as a “libel chill,” 

which raises issues of inappropriate censorship and self-censorship.77 As discussed by Professor 

Kate Sutherland: 

…[T]hreats of lawsuits, or even just the fear of threats of lawsuits, can suppress 

scholarly debate and thereby compromise academic freedom. Libel chill is further 

heightened by the prospect of libel tourism. Even more daunting than the idea of 

facing a defamation lawsuit at home is that of facing such a suit in a foreign 

jurisdiction that may offer less protection to academic freedom and impose more 

severe sanctions.78  

                                                
74 Crookes at para 36 (emphasis added). 
75 Braintech v Kostiuk, 1999 BCCA 169 at paras 63, 65, 171 DLR (4th) 46 [“Braintech”]. 
76 CA Dissent at para 173 (emphasis added), AR Tab 4. 
77 WIC Radio at para 15. See also SOCAN 2004 at para 59. 
78 Kate Sutherland, “Book Reviews, the Common Law Tort of Defamation, and the Suppression 

of Scholarly Debate” (2010) 11:6 German LJ 656 at 667, BA Tab 6; Karen Eltis, “The Anglo-

American/Continental Privacy Divide? How Civilian Personality Rights Can Help 

Reconceptualize the ‘Right to Be Forgotten’ Towards Greater Transnational Interoperability” 94 

Can Bar Rev (2016) at 377-78, BA Tab 2. See also CA Dissent at para 174, AR Tab 4. 
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38. This Court has also emphasized the importance of comity, which has “consistently been 

found to underlie Canadian recognition and enforcement law”.79 In the Ontario Court of Appeal’s 

decision in Yaiguaje v Chevron Corporation, it noted: 

In an action of first instance, an Ontario court exceeds its constitutional authority 

when it assumes jurisdiction of a case where there is no real and substantial 

connection to Ontario. Similarly, the assumption of jurisdiction in such 

circumstances offends the principle of comity because one or more other 

jurisdictions have a real and substantial connection to the subject matter of the 

litigation and Ontario does not.80 

39.  In upholding that decision, this Court confirmed that in order to recognize and enforce a 

foreign judgment, there is a prerequisite that “the foreign court had a real and substantial 

connection with the litigants or with the subject matter of the dispute, or that the traditional bases 

of jurisdiction were satisfied”.81 

40. The Ontario Court of Appeal (per Sharpe J.A.) has also warned of adopting jurisdiction in 

cases that would “impose an unreasonable burden” on non-Canadian defendants, since “finding 

that the real and substantial connection test has been met would require Ontario courts to enforce 

foreign judgments rendered on the same jurisdictional basis against Ontario defendants”.82 The 

Court also took note of this warning in Bangoura v Washington Post, a case where the online 

newspaper articles in issue “did not reach significantly into Ontario”, and opined that “[i]f the 

cautionary warning of Sharpe J.A. is not taken into account, it could lead to Ontario publishers and 

broadcasters being sued anywhere in the world with the prospect that the Ontario courts would be 

                                                
79 Chevron at para 51. Comity “…is the recognition which one nation allows within its territory to 

the legislative, executive or judicial acts of another nation, having due regard both to international 

duty and convenience and to the rights of its own citizens or other persons who are under the 

protection of its laws…” (Spencer v The Queen, [1985] 2 SCR 278 at 283, 21 DLR (4th) 756). 

80 Yaiguaje v Chevron Corporation, 2013 ONCA 758 at para 32, 118 OR (3d) 1. 
81 Chevron at para 27. And see Van Breda at paras 74, 92: “[O]ne would generally expect Canadian 

courts to recognize and enforce a foreign judgment on the basis of the presumptive connecting 

factor in question” (at para 92). 

82 Leufkens v Alba Tours International Inc, 60 OR (3d) 84 at para 33, [2002] OJ No 2129 (CA). 
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obliged to enforce foreign judgments obtained against them.”83 As a result, Canadian-based speech 

may become subject to laws less friendly to free expression and thereby be chilled.84 

d) Canada is out of step with other jurisdictions: the American “targeting” approach 

41. Canadian law is also out of step with laws in similar legal systems.85 Courts in the United 

States account for the fact that the Internet makes information easily accessible across 

jurisdictional lines in order to prevent “disproportionate restrictions on freedom of expression”.86 

It is not enough for a defamatory article to be posted on the Internet and be accessible within a 

state. Courts in the U.S. have repeatedly held that placing defamatory content on the Internet, 

where it is generally accessible to the public and not targeted at the state in question, does not give 

rise to jurisdiction there.87  

42. Assuming jurisdiction “requires proof that the out-of-state defendant’s Internet activity is 

expressly targeted at or directed to the forum state” or that the newspapers, through Internet 

postings, manifested “an intent to target and focus on” readers in that state.”88 In Young v New 

Haven Advocate, newspapers based in Connecticut posted articles on the Internet discussing a 

                                                
83 Bangoura v Washington Post, 258 DLR (4th) 341 at para 34, [2005] OJ No 3849 (CA), leave to 

appeal to SCC refused, [2005] SCCA No 497. 
84 Consider changing Haaretz for, say, The Ottawa Citizen, and the plaintiff is a wealthy Russian 

who purchases the Ottawa Senators and sues the Citizen in Russia over an unflattering article that 

only a handful of people read in Moscow. While this kind of analysis may be considered 

“somewhat speculative”, it “serves the helpful purpose of preventing any judicial ‘overreaching’ 

with respect to jurisdiction”. See Elfarnawani v International Olympic Committee, 2011 ONSC 

6784 at para 54, 20 CPC (7th) 412 [“Elfarnawani”]. 

85 See e.g. Young v New Haven Advocate, 315 F (3d) 256 at 262-64 (4th Cir 2002), leave to appeal 

to the Supreme Court ref’d, 538 US 1035 (2003) [“Young”]. See also Defamation Act 2013 (UK), 

c 26, s 9 [“Defamation Act 2013”], discussed below. 
86 See e.g. Hollander v Shepherd, 2016 NY Slip Op 30042 (U) at 5 (NY Sup Ct), appeal dismissed 

by New York Supreme Court Appellate Division (25 Aug 2016), leave to appeal to Court of 

Appeals of New York dismissed, 28 NT 3d 909 (22 Nov 2016) [“Hollander”]; Israel v Dayan-

Orbach, 2015 Slip Op 32452 (U) at 6-7 (NY Sup Ct) [“Israel”]; SPCA of Upstate NY, Inc v 

American Working Collie Assn, 18 NY (3d) 400 at 6 (CA 2012) [“SPCA”], BA Tab 1. 
87 Hollander at 8; Young at 10.  
88 Young at 10-11. 
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policy of incarcerating prisoners from Connecticut in Virginia. A Virginia warden sued in Virginia. 

The Court declined jurisdiction because the content of the newspapers’ websites and the articles 

themselves were directed at a Connecticut audience, and the Connecticut newspapers “could not 

have ‘reasonably anticipate[d] being haled into court [in Virginia] to answer for the truth of the 

statements made in their article[s]’”.89  

43. Similarly, in Israel v Dayan Orbach, the New York Supreme Court refused jurisdiction 

over a defamation action commenced by a New York not-for-profit organization and a New York 

resident against an Israeli investigative television program relating to a report about the 

organization. The New York Supreme Court held that the defendants did not enter or work on the 

report in New York and the program was neither broadcast in nor targeted to a New York audience. 

Limited phone calls made to New York for comments on content and retaining a videographer in 

New York were insufficient to establish that business was transacted in New York. Finally, the 

fact that the report posted online was “viewed by a few hundred New Yorkers, is not a basis for 

conferring jurisdiction over Defendants in New York.”90  

44. Canadian courts have considered the targeting approach in establishing a connection to a 

jurisdiction in Internet cases. For example, in a successful motion to stay an action in Elfarnawani 

v International Olympic Committee, the Court discussed the fact that “there is no evidence in the 

record on this motion that the IOC had in any way ‘targeted’ Ontario by posting this information 

about the plaintiff (and others) on its internet website”.91 In Black v Breeden, the Ontario Court of 

Appeal held that it was satisfied there was evidence that the defendants did target Ontario.92 In 

addition, as there is no presumption of publication arising from simply putting something on the 

Internet, requiring some form of targeting to a jurisdiction is consistent with the traditional rule of 

                                                
89 Young at 11. 
90 Israel at 10. 
91 Elfarnawani at para 36. 
92 Black v Breeden, 2010 ONCA 547 at para 37, 321 DLR (4th) 659 [“Breeden CA”]. 
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publication which requires that attention be drawn to a defamatory publication by “pointing” to 

it.93  

45. Incorporating a targeting approach would also be consistent with this Court’s decisions in 

Banro and Breeden. For example, in Breeden, while the issue of whether a targeting approach 

should be adopted in Canada did not arise, the courts held that the defendants “did target and direct 

their statements at Ontario” making it reasonably foreseeable that “posting the impugned 

statements on the internet and targeting the Canadian media would cause damage to Black’s 

reputation in Ontario”. And (unlike this case) there was massive republication of the impugned 

statements in Canadian media, both in print and online, that gave rise to the harm to reputation.94 

Similarly, in Banro, which is not an Internet case, the publisher specifically targeted the book to 

Ontario libraries and stores.95  

46. Here there is no targeting but rather only incidental publication into Canada. The only 

evidence of the Article actually being read in Ontario is from two of Goldhar’s employees who 

specifically sought out information on Goldhar or “follow Mitch” through the use of “Google 

                                                
93 See Downard at §5.5, BA Tab 5: “[w]here an individual sits silently beside a defamatory sign 

and points to it, so as to direct the attention of passersby to the defamatory statement” (emphasis 

added). Similarly, in Society of Composers, Authors and Music Publishers of Canada v Bell 

Canada, 2012 SCC 36 at para 47, [2012] 2 SCR 326, it was held that the fact that musical work 

was widely available online did “not necessarily correlate to whether it is widely disseminated”, 

since dissemination only occurs where a “potential consumer can locate and identify a work he or 

she wants to buy”. 

94 Breeden at paras 13, 20, 36. See also Breeden CA at para 39. 
95 Banro at paras 7, 13, 53. 
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Alerts”.96 This does not create a real and substantial connection to Canada. Nor does it provide a 

predictable, foreseeable or fair test for publishers.97 

e) Libel tourism and forum shopping: the English experience 

47. In addition to concerns about comity, too easily accepting jurisdiction over matters that 

have substantial connections elsewhere leads to concerns of “libel tourism” or “forum shopping”, 

where a plaintiff makes “a strategic choice and sue[s] in the jurisdiction in which he or she enjoys 

the greatest juridical advantage”.98 This is precisely what happened in England, where the ease 

with which jurisdiction could be established in defamation actions (including Internet defamation) 

was found to promote “libel tourism”, provoking legislative action to restrict the jurisdiction of 

English courts over defamation cases. Section 9 of the Defamation Act 2013 provides that a court 

will not have jurisdiction over a defamation action against a person not domiciled in the U.K. 

“unless the court is satisfied that, of all the places in which the statement complained of has been 

published, England and Wales is clearly the most appropriate place in which to bring an action in 

respect of the statement”.99  

                                                
96 CA Dissent at para 121, AR Tab 4; Di Cesare Cross-Examination at p. 6, line 3-p. 17, line 6, 

AR Tab 13; Amato Cross-Examination at p. 5, line 5-p. 6, line 10, p. 8, line 6–p. 11, line 11, AR 

Tab 14. 
97 See e.g. Sandra Schmitz, “From Where are they Casting Stones - Determining Jurisdiction in 

Online Defamation Claims” (2012) 6:1 Masaryk University Journal of Law and Technology 159: 

While “[d]ue to the ubiquitous nature of the Internet, there is not ONE place of jurisdiction”, the 

major concern is “the ‘foreseeability’ in terms of where, when and why one may be sued” (at 160-

61).  

98 Banro at para 36. 
99 Defamation Act 2013, s 9. In the words of Deputy Prime Minister Clegg, English libel law had 

become “a legal farce where people and corporations with money can impose silence on others at 

will”. Andrew Klein, “Some Thoughts on Libel Tourism” (2011) 38:2 Pepp LR 375 at 385, BA 

Tab 3; Jill Lawless, “Clegg pledges to change British libel law he calls an ‘embarrassment’”, The 

Toronto Star (7 January 2011), online.  
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48. In determining whether England and Wales is “clearly the most appropriate place”, a court 

must assess the “overall global picture”100 based on “evidence as to publication in all places in 

which the words complained of have been published.”101 An example provided in the explanatory 

notes to the legislation is that where a statement is published 100,000 times within Australia but 

only 5,000 times within England, Australia as opposed to England is the most appropriate 

jurisdiction within which to bring the action.102 Other factors that the court must consider include: 

the amount of damage to the claimant’s reputation in the jurisdiction compared to elsewhere; the 

extent to which the publication was targeted at a readership in the jurisdiction compared to 

elsewhere; whether there is reason to think that the claimant would not receive a fair hearing 

elsewhere; the convenience of witnesses; and the expenses associated with bringing a claim in 

different jurisdictions.103  

f) Jurisdiction simpliciter: rebutting the presumption 

49. This Court has held that a presumptive connecting factor, if found, “will not be 

irrebuttable”.104 The ability to rebut the presumption is meant to be “an important check on 

jurisdiction”.105 A presumption can be rebutted by establishing that “a given connection is 

inappropriate in the circumstances of the case” because it “does not point to any real relationship 

between the subject matter of the litigation and the forum or points only to a weak relationship 

between them”, and/or where it would “not be reasonable to expect that the defendant would be 

                                                
100 Explanatory Notes to Defamation Act 2013 at para 66 [“Explanatory Notes”] (emphasis 

added). The plaintiff cannot distort the process as Goldhar has done, as it addresses the problem 

of courts “readily accepting jurisdiction simply because a claimant frames their claim so as to 

focus on damage which has occurred in this jurisdiction only” (Explanatory Notes at para. 66). 

101 Ahuja v Politika Novine I Magazini Doo, [2015] EWHC 3380 (QB) at para 30 [“Ahuja”]. 
102 Explanatory Notes at para 66. 
103 Explanatory Notes at para 66; Ahuja at paras 31, 70. 
104 Van Breda at para 81. See also para 95. 
105 CA Dissent at paras 130-31, AR Tab 4; Van Breda at para 95. See also David Paulson, “Canada 

Update: A New Framework for Determining Jurisdiction, the Application of the Doctrine of Forum 

Non Conveniens and Limitations of the Solicitor-Client Privilege” (2012) 18 Law & Bus Rev Am 

411 [“Paulson, 2012”], BA Tab 4; Tanya J Monestier, “(Still) A ‘Real and Substantial’ Mess: The 

Law of Jurisdiction in Canada” (2013) 36 Fordham Int’l LJ 396 at 428-31 [“Monestier, 2013”]. 
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called to answer proceedings in that jurisdiction”. In such cases “the real and substantial 

connection test would not be satisfied and the court would lack jurisdiction to hear the dispute.”106  

50. However, in Van Breda this Court explained that “…where the presumptive connecting 

factor is the commission of a tort in the province, rebutting the presumption of jurisdiction would 

appear to be difficult”. LeBel J. opined that it may only be possible to rebut the presumption by 

showing that only a “relatively minor element” of a multi-jurisdictional tort has occurred in the 

jurisdiction.107 Yet based on the analyses of the motion judge and majority below, which 

disregarded the absence of substantial publication and the absence of evidence of harm to 

reputation in the jurisdiction, rebutting the presumption does not seem possible at all.108 Instead, 

the majority relied on the unreasonable proposition that the “sting of the article is very much related 

to how Goldhar conducts business in Canada” to conclude that “it should not have come as a 

surprise to Haaretz that Goldhar would seek to vindicate his reputation here” – even though his 

reputation has not been harmed here.109 As a result, the presumption of jurisdiction – tenuous and 

unreliable as it is when based simply on online “publication” – is made virtually impossible to 

rebut in cases of Internet defamation. 

51. Justice Pepall was concerned about the ease with which jurisdiction is presumed. “[B]ut 

for” this Court’s decisions in Banro and Breeden, she would have held the presumption was 

rebutted.110 However, neither Breeden nor Banro can, or should be, relied on to create what is 

effectively an irrebuttable presumption of jurisdiction in online defamation cases.111  

52. First, in Breeden, the issue of jurisdiction was “easily resolved” as the defamatory 

statements were posted on a website in New York that directly targeted media in Canada.112 To no 

one’s surprise, the statements about Conrad Black were then republished by three major 

                                                
106 Van Breda at paras 81, 95, 97. 
107 Van Breda at paras 96-97 (emphasis added). 
108 CA Majority at paras 43-44, AR Tab 4; CA Dissent at paras 130-31, AR Tab 4. See also 

Paulson, 2012, BA Tab 4; Monestier, 2013 at 428-31.  
109 CA Majority at paras 41-42, 86, 104, 110, AR Tab 4. And see Motion Decision at para 39, AR 

Tab 3. 
110 CA Dissent at para 131, AR Tab 4. 
111 CA Dissent at para 130, AR Tab 4. And see para 58, below. 
112 Breeden CA at paras 13, 39. 
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newspapers in Ontario, and so “[i]n the circumstances”, Justice LeBel held that the appellants had 

not displaced the presumption of jurisdiction.113 Here, there has been no republication whatsoever 

of the Article in Canada, nor did Haaretz target the Article to Canada.  

53. Second, Banro involved Quebec-based defendants who specifically and actively 

distributed nearly 100 of the 5,000 copies of the book to book stores and libraries in Ontario, and 

had publicized the book in Ontario, where the plaintiff’s business, which was criticized in the 

book, was located.114 It did not involve the Internet at all.  

g) No “real and substantial connection” between subject matter of action and Ontario 

54. The subject matter of the action is the content of the Article and the conduct of Haaretz. 

Even the majority agreed that the “main subject” was the management of the Israeli soccer team, 

regardless of its unreasonable finding that the “sting” was about how Goldhar “conducts business 

in Canada” – which was not pleaded115 and on which there is no evidence. Indeed, there was no 

indication on the motion that either party proposed to call any evidence to address Goldhar’s 

business or business conduct in Canada.116 In short, the Article has nothing to do with Goldhar’s 

management of his Canadian business. As Pepall J.A. stated, the Article is “[a]t its heart…about 

one of the most popular soccer teams in Tel Aviv and how it is being managed by its owner.117 

55. Further, in Van Breda, this Court stated that “[t]he presence of the plaintiff in the 

jurisdiction is not, on its own, a sufficient connecting factor”,118 and that “a court should not 

assume jurisdiction on the basis of the combined effect of a number of non-presumptive connecting 

factors”.119 Unlike this case, in Breeden, Black provided “significant” evidence of his reputation 

in Ontario, and the importance to him of vindicating his reputation there.120 Similarly, Banro 

                                                
113 Breeden at para 20. 
114 Banro at paras 10, 38. 
115 Amended Statement of Claim, AR Tab 7. 
116 CA Majority at paras 41, 120, AR Tab 4. 
117 CA Dissent at para 117. 
118 Van Breda at para 86. See also Muscutt at para 79: “Mere residence in the jurisdiction does not 

constitute a sufficient basis for assuming jurisdiction.”  

119 Van Breda at para 93. 
120 Breeden at para 33.  
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Corporation (which was based in Ontario) adduced “compelling” evidence regarding its 

reputation, including that its reputation in Ontario was vital to conducting business, attracting 

investors and maintaining good relations with regulators such as the Ontario Securities 

Commission.”121 Failing to require more than mere residence in the jurisdiction from the 

respondent means that it will never “come as surprise” when a plaintiff seeks to vindicate his or 

her reputation in a jurisdiction where he or she has a residence or business, no matter how tenuous 

the link to the subject matter of the action. 

56.  This Court noted in Van Breda that for torts like defamation, “sustaining damage 

completes the commission of the tort and often tends to locate the tort in the jurisdiction where the 

damage is sustained…”.122 Here, of course, there is no such evidence of damage. Goldhar did not 

swear an affidavit on the motion and he led no evidence of either his reputation in Ontario or any 

harm to his reputation arising from the Article. In fact, the evidence was that those who actually 

read the Article in Ontario did not think any less of him as a result.123  

57. However, the motion judge, upheld by the majority, held that because damages (and 

therefore harm to reputation) are presumed in defamation cases, the burden was on Haaretz to 

adduce evidence “demonstrating no reputational harm”.124 Leaving aside the fact that there was 

such evidence, this approach is misguided and unfair. It requires a defendant to prove a negative 

– an absence of harm – by adducing evidence which tends to be solely within a plaintiff’s 

knowledge.125 The injustice is particularly pronounced when the plaintiff seeks to sue on the other 

side of the globe from where events giving rise to the action took place and the defendant is denied 

the opportunity to even cross-examine the plaintiff on the motion.  

                                                
121 Banro at paras 10, 38, 45. 
122 Van Breda at para 89. The Majority acknowledged this finding but did not opine on it: CA 

Majority at paras 29, 43, AR Tab 4. 

123 CA Dissent at paras 120, 122, AR Tab 4. 
124 CA Majority at para 45 (emphasis in original), AR Tab 4. 
125 See e.g. Shah v LG Chem Ltd, 2015 ONSC 2628 at paras 63-64, 390 DLR (4th) 87; Ontario v 

Rothmans Inc, 2013 ONCA 353 at para 54, 201 ACWS (3d) 341. 
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58. The rejection of Haaretz’s evidence regarding minimal publication and the failure to assess 

the absence of evidence of reputation, or harm to reputation, from Goldhar, as well as the 

misguided view of the “sting” of the Article, illustrates the concern observed by Justice Pepall that 

“the rebuttable nature of the presumptive factors, supposedly an important check on jurisdiction, 

may be illusory.”126  

B. Evidence overwhelmingly indicates that Ontario is forum non conveniens  

a)  A robust and careful review is required 

59. The question at the forum non conveniens stage is whether or not, having established 

jurisdiction simpliciter, the Court should exercise that jurisdiction. As LeBel J. stated: 

The doctrine tempers the consequences of a strict application of the rules governing 

the assumption of jurisdiction.… It is based on a recognition that a common law 

court retains a residual power to decline to exercise its jurisdiction in appropriate, 

but limited, circumstances in order to assure fairness to the parties and the efficient 

resolution of their dispute…127  

60. Justice LeBel also warned in Van Breda that “…the court must be mindful that jurisdiction 

may sometimes be established on a rather low threshold under the conflicts rules”. Therefore, 

forum non conveniens can play “an important role in identifying a forum that is clearly more 

appropriate for disposing of the litigation and thus ensuring fairness to the parties and a more 

efficient process for resolving their dispute.”128 This is particularly applicable to Internet libel 

where, under the Van Breda approach, a presumption of jurisdiction exists in the barest of 

circumstances. 

61. In line with LeBel J.’s comments above, Professor Matthew Castel has described the forum 

non conveniens analysis as a “safety valve” which represents “a potent weapon in the fight against 

libel tourism as it ensures that the most appropriate forum will hear the case”.129 Given the 

decisions below, Professor Castel may have overstated it. In the absence of a carefully scrutinized 

review, the forum non conveniens analysis is vulnerable to manipulation in ways that are 

                                                
126 CA Dissent at para 130. 
127 Van Breda at para 104 (emphasis added); Breeden at para 21.  
128 Van Breda at paras 108-09 (emphasis added); Breeden at para 21. 
129 Matthew Castel, “Jurisdiction and Choice of Law Issues in Multistate Defamation on the 

Internet” (2013) 51:1 Alberta L Rev 153 at 160 [“M. Castel, Jurisdiction and Choice of Law”]. 
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inconsistent with bringing order and fairness to disputes between parties, and which favour forum 

shopping to the detriment of defendants – even where, as in this case, they are unable to defend 

themselves in the forum chosen by the plaintiff. Absent a robust application of forum non 

conveniens, Canada’s laws unreasonably favour libel tourism and are out of step with the approach 

enacted in England, taken in recognition of the problem of libel tourism based on laws which too 

readily assumed jurisdiction.130 As a result, Canada risks overreaching by allowing plaintiff-

bought convenience to trump fairness and justice.131 

62. Although the application of forum non conveniens is an exercise of discretion and subject 

to deference, the majority in the Court of Appeal ignored LeBel J.’s warnings in Van Breda as to 

the importance of a rigorous forum non conveniens analysis by being unreasonably deferential in 

the face of serious errors by the motion judge that led to an unfair and inefficient result.132 Instead 

of engaging in an analysis to ensure fairness and efficiency, the Courts below allowed the 

respondent, through “late breaking”133 and “on the fly”134 undertakings, to use his wealth to 

improperly manipulate the analysis, resulting in an absurd and unjust outcome.135  

63. Pepall J.A., on the other hand, properly had regard to the role of forum non conveniens, 

which “must receive a robust and carefully scrutinized review by the motion judge” – an analysis 

she correctly held was “lacking” and “infected by errors.”136 Again, Pepall J.A. correctly stated 

that “given the errors, the decision is not entitled to deference.”137 Justice Pepall rightly pointed 

                                                
130 Defamation Act 2013, s 9. As discussed above, English courts must now be “satisfied that, of 

all the places in which the statement complained of has been published, England and Wales is 

clearly the most appropriate place in which to bring an action in respect of the statement”. 

131 Defamation Act 2013, s 9. And see e.g. Young; Israel; SPCA, BA Tab 1. 
132 A forum non conveniens analysis is “entitled to deference from higher courts, absent an error 

of law or a clear and serious error in the determination of relevant facts”: Van Breda at para 112 

(emphasis added). See also Breeden at para 37. 

133 CA Dissent at para 165, AR Tab 4. 
134 CA Dissent at para 191, AR Tab 4. 
135 Motion Decision at para 45, AR Tab 3; CA Majority at para 74. See para 66, below. 
136 CA Dissent at para 137, AR Tab 4. 
137 CA Dissent at paras 137, 193, AR Tab 4. 
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out that the majority’s approach ignores reality and is unreasonable, as a plaintiff “ought not, due 

to his or her financial heft, be permitted to buy passage to a forum.”138  

64. Moreover, Goldhar’s undertakings do not address the unfairness to Haaretz of being unable 

to compel the attendance of necessary witnesses at a trial in Canada.139 While the Court of Appeal 

correctly held that the motion judge was wrong to conclude that letters rogatory could be used to 

bring unwilling witnesses to testify in Ontario, the majority asserted that the error was not 

significant because, in its view, letters of request could be used in conjunction with 

videoconferencing to obtain this evidence.140 This conclusion, arrived at without evidence or 

authority, highlights the low level of scrutiny given to the forum non conveniens analysis by the 

motion judge and two judges of the Court of Appeal.  

b) Comparative convenience/expense to parties/witnesses overwhelmingly favours Israel 

65. Stepping back from the late-breaking representations and empty undertakings, Pepall J.A. 

correctly concluded that the comparative convenience and expense for the parties “clearly and 

overwhelmingly supported a trial in Israel”.141 As Justice Pepall noted: all of the appellants are 

based in Israel; none of the appellants have any assets in Canada; the respondent did not provide 

any affidavit evidence to address “among other things, expense, convenience, or any need to 

vindicate any reputation”; the respondent is a billionaire with a private jet and a residence in Israel; 

the potential need for interpreters in Ontario; and that a lengthy libel trial thousands of miles from 

Israel would place huge strain on the appellants.142 Not to mention that all of the facts of the case 

relate to Israel. 

66. Goldhar did not file any evidence regarding witnesses that he would call at trial – or even 

say that he would testify. Conversely, Haaretz identified 22 people who could be called to testify 

                                                
138 CA Dissent at paras 151-52, AR Tab 4. 
139 Motion Decision at para 42, AR Tab 3. 
140 CA Majority at paras 69-71, AR Tab 4; CA Dissent at paras 148-49, AR Tab 4.  
141 CA Dissent at paras 144-56, AR Tab 4. 
142 CA Dissent at para 143, AR Tab 4. While Pepall J.A. noted the motion judge did not say 

anything about enforcement, this factor also favoured Israel since the appellants had no assets in 

Ontario, but clearly would have in Israel (CA Dissent at para 192). 
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(reporters, people mentioned in the Article, sources or witnesses to Goldhar’s actions in Israel), 

most of whom were in Israel and none of whom are in Canada.143 Nevertheless, the majority of the 

Court of Appeal upheld the motion judge’s finding that comparative convenience and expense to 

witnesses only “slightly” favoured Israel.144 This unreasonable conclusion was driven by faulty 

reasoning145 in relation to three main factors: (1) “the availability of videoconferencing to obtain 

the testimony of witnesses unwilling or unable to come to Ontario”; (2) “Goldhar’s undertaking to 

fund travel and accommodation expenses for Haaretz’s witnesses”, and (3) “the lack of evidence 

concerning the likely testimony of Haaretz’s proposed witnesses.”146  

i. Letters of Request and Videoconferencing  

67. It is undisputed that many witnesses identified by Haaretz will not testify voluntarily, but 

that subpoenas could be issued to compel their testimony at a trial in Israel.147 However, the motion 

judge ignored the obvious convenience – and fairness – of holding trial in Israel and turned it on 

its head, accepting Goldhar’s counsel’s assertion in argument that uncooperative witnesses in 

Israel could be compelled to testify in Ontario through “letters rogatory”. The Court of Appeal 

correctly concluded that this was a legal error.148 Such “letters of request” cannot be used to compel 

the attendance of unwilling Israeli witnesses in Ontario, but “can only be used to compel a foreign 

witness to submit to an examination in the witness’s own jurisdiction”.149  

68. Still, the majority unreasonably deferred to the motion judge by finding, without evidence, 

that he “was entitled to accept that reluctant foreign witnesses could be compelled to provide 

evidence in Israel through the use of letters of request and that videoconferencing was a potential 

means of obtaining the evidence of any witnesses unwilling to come to Ontario.”150 The motion 

judge did not actually find that letters rogatory could be used with videoconferencing to remedy 

                                                
143 CA Majority at para 54, AR Tab 4, citing Motion Decision. 
144 Motion Decision at para 45, AR Tab 3; CA Majority at paras 51, 74 (emphasis added), AR Tab 

4. 
145 CA Dissent at para 145, AR Tab 4. 
146 CA Majority at para 68, AR Tab 4. 
147 CA Dissent at para 147, AR Tab 4. 
148 CA Majority at para 67, AR Tab 4; CA Dissent at para 140-41, AR Tab 4. 
149 Motion Decision at para 42, AR Tab 3; CA Majority at paras 62, 67, AR Tab 4.  
150 CA Majority at paras 67, 69, AR Tab 4. 
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concerns about compelling evidence from Israeli witnesses.151 Moreover, the idea that 

videoconferencing could be used was based solely on counsel’s assertion in oral argument and it 

assumes, unsupported by any evidence, that Israeli law would respect such letters of request.152 

And what of the hurdles and inconvenience associated with getting court orders to do all of this – 

in Ontario and Israel?153 Whatever happened to the convenience – and fairness – of holding a trial 

in Israel? 

69. Remarkably, the majority also criticized Haaretz for not being clairvoyant in failing to 

present evidence to rebut the respondent’s “submissions”, stating: 

Haaretz led no evidence to undermine Goldhar’s submissions that these methods 

would be available in this case. Haaretz bore the burden of demonstrating that Israel 

is the clearly more appropriate forum. On this record, it was not unreasonable for 

the motion judge to accept that Ontario letters of request would be honoured by 

Israel and that videoconferencing would be available in that jurisdiction.154 

70. As noted by Pepall J.A., one calls evidence to rebut evidence, not to rebut submissions 

made in argument.155 Allowing unsupported representations made in argument, without evidence, 

to sway the forum non conveniens analysis is wrong, and is a clear illustration of a failure to use 

                                                
151 CA Majority at paras 69-71, AR Tab 4; CA Dissent at paras 145-56, 191, AR Tab 4.  
152 Motion Decision at para 44, AR Tab 3.  
153 The majority cites Moore v Bertuzzi, 2014 ONSC 1318, 53 CPC (7th) 237 to show procedures 

may be available – but if anything this case shows how such motions may be opposed and 

complicate things. 

154 CA Majority at para 70, AR Tab 4. 
155 CA Dissent at para 149, AR Tab 4. Goldhar had ample opportunity to raise these proposed 

“solutions” prior to the motion. Goldhar’s Israeli lawyer did not address this issue and Haaretz’s 

expert on Israeli law, Dr. Tamar Gidron, was not cross-examined by Goldhar on the issue. Nor did 

Goldhar produce any evidence on either videoconferencing or letters rogatory, despite flying over 

his lawyer, Moran Meiri, to provide evidence – helpful to Haaretz – that several witnesses would 

not testify voluntarily for Haaretz. Goldhar’s counsel only suggested the “solutions” in oral 

argument: See Motion Decision at para 52, AR Tab 3. 
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forum non conveniens “to assure fairness to the parties”.156 The result on this issue is entirely unfair 

to the appellants, who will be unable to compel the attendance of necessary witnesses at a trial in 

Canada.157  

ii. Funding for Haaretz’s witnesses 

71. The motion judge, upheld by the majority, accepted the wealthy respondent’s undertaking 

(made through counsel) to pay the cost of Israeli witnesses attending in Ontario in accordance with 

the tariffs set out in the Rules,158 as supposedly nullifying the unfair expense Haaretz would suffer 

if forced to have a trial thousands of miles away from Tel Aviv. This also misses the mark for 

giving proper effect to forum non conveniens.159 It fails to have regard to the implications for forum 

shopping, the inadequacy of the tariffs provided for in the Rules,160 and the fact it gives a wealthy 

plaintiff an unfair advantage, by allowing him, “due to his or her financial heft”, to “buy passage 

to a forum”.161  

iii. Haaretz’s evidence of proposed witnesses clearly favours Ontario 

72. The motion judge did apply a high level of scrutiny in one area: Haaretz’s list of potential 

witnesses. Bizarrely, the motion judge concluded that the relevance of Haaretz’s witnesses should 

be “viewed with skepticism”.162 Again, the majority deferred. In doing so, they would require 

Haaretz to prove, at this preliminary stage when it is not at all surprising that the witness list is not 

finalized, not only that it would with certainty call all these witnesses, but also what the witnesses 

were “likely to say”, through production of witness statements or notes from witness meetings.163 

                                                
156 Van Breda at para 104. 
157 Motion Decision at para 42, AR Tab 3; CA Dissent at para 147, AR Tab 4. 
158 Motion Decision at para 45, AR Tab 3; CA Majority at para 74, AR Tab 4. 
159 Motion Decision at para 44, AR Tab 3; CA Majority at paras 72, 74, AR Tab 4. 
160 See CA Dissent at paras 151-52, AR Tab 4: “…as far as expenses are concerned, the only travel 

and accommodation rates in the Rules are contained in Tariff A of the Rules. They bear little 

resemblance to the actual cost of accommodation...”. 

161 CA Dissent at paras 150-52, AR Tab 4.  
162 Motion Decision at paras 36, 38, AR Tab 3. 
163 CA Majority at para 73, AR Tab 4. As noted, Barzel’s evidence identified the relevance of all 

22 witnesses – 3 were from Haaretz, and the rest were either named in the Article, sources for the 
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They then ignored the lack of any witnesses from Goldhar. This makes no sense. As Justice Pepall 

stated:  

…the motions judge ignored his own finding that the respondent filed no evidence 

identifying any witness he would call. Indeed, there was no evidence before the 

motions judge that Goldhar himself would even be called as a witness. In contrast 

to the non-existent witness list of the respondent, the appellants filed evidence 

anticipating and identifying 22 people who could be called to testify, 18 of whom 

reside in Israel.164  

[…] 

While I accept that we live in an age of international communications and 

commerce, on the basis of the record before him, there were potentially 22 

witnesses to be called by the defence and none for the plaintiff. There was no 

comparison to be made. To use sports, if not soccer parlance, the respondent was 

scoreless.  

In my view, the motion judge’s errors on letters rogatory, his failure to consider the 

purport of the Tariff, and his disregard of his finding on the absence of any 

witnesses identified by the respondent, in comparison to the appellants’ 

identification, all served to cause him to incorrectly conclude that the distinction 

between Ontario and Israel was slight. His description, findings and conclusion 

were unreasonable and his decision is therefore not entitled to deference in this 

regard. Rather, this factor overwhelmingly favoured Israel as the clearly more 

appropriate forum.165 

                                                

Article, or witnesses to Goldhar’s activities in Israel relevant to the Article: Barzel Affidavit at 

paras 17, 20–23, AR Tab 9. 

164 CA Dissent at paras 153, 155-56 (emphasis added), AR Tab 4. Pepall J.A. responded to the lack 

of affidavit from the reporter (Haaretz led evidence from an editor, instead) as follows: “My 

colleague makes much of the fact that the author of the article, Marouani, did not file an affidavit 

and states that this was important. However, I note that he is one of numerous appellants, is no 

longer employed by any of the corporate appellants, has no assets in Canada, and unlike Goldhar, 

who of course filed no affidavit, he does not have independent control of the proceedings” (CA 

Dissent at para 154, AR Tab 4).  

165 CA Dissent at paras 155-56 (emphasis added), AR Tab 4. 
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c) No loss of juridical advantage if the action proceeds in Israel 

73. The motion judge held that juridical advantage favoured Ontario. This conclusion was 

based on Goldhar’s counsel’s announcement in oral argument that the respondent would be 

delivering a jury notice,166 and that “Goldhar would be deprived of access to a jury trial if the case 

were tried in Israel”.167 The Court of Appeal agreed this was wrong in law, but seemed to base it 

on the fact that no jury notice had been served.168 As a result, the majority held that the loss of 

juridical advantage was a neutral factor, rather than a factor favouring Ontario. Justice Pepall 

agreed and held “there was nothing to anchor the motion judge’s finding that this fourth factor 

favoured Ontario.”169 Nevertheless, the majority, again ignoring this Court’s admonition that it 

should only show deference “absent on error of law”, went on to do just that, asserting that “given 

the motion judge’s demonstrated familiarity with the case law,” it was “confident he was aware of 

[the] cautions” not to give this factor too much weight.170  

74. Moreover, the ability to be tried by a jury cannot be considered a juridical advantage at all. 

The suggestion that Goldhar will only obtain a fair result from an Ontario jury is to suggest that 

the quality of justice in Israel – or any other modern democracy with a respected justice system 

that does not have civil jury trials, such as the United Kingdom or Quebec – is inferior. Such an 

assertion must be supported by “positive and cogent evidence”, of which there is none, and not by 

“tenuous innuendoes”.171 As this Court held in Van Breda, courts must “refrain from leaning too 

instinctively in favour of its own jurisdiction.”172 

                                                
166 CA Dissent at para 189, AR Tab 4. 
167 CA Majority at para 90, AR Tab 4. 
168 CA Majority at paras 90, 92-94, AR Tab 4; CA Dissent at paras 140-41, 189, AR Tab 4. 
169 CA Majority at para 99, AR Tab 4; CA Dissent at para 189, AR Tab 4. 
170 CA Majority at para 100, AR Tab 4, discussing Van Breda at para 112, Breeden at para 27. 
171 Westec Aerospace Inc v Raytheon Aircraft Co, 1999 BCCA 243 at paras 51-52, 173 DLR (4th) 

498, aff’d 2001 SCC 26, [2001] 1 SCR 4. This is also inconsistent with the concept of comity 

which animates contemporary Canadian jurisprudence on this area: Chevron at para 32. 

172 Van Breda at para 112. 
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75. The motion judge also erred by discounting the relevance of the juridical advantage 

available to the respondent in Israel.173 A plaintiff feigning fondness for trial by a jury should not 

prevent the court from considering the legal realities in each jurisdiction, including whether 

legitimate juridical advantages exist for the plaintiff in the alternate forum. The juridical 

advantages and disadvantages of each party in each proposed jurisdiction inform the forum non 

conveniens analysis. As LeBel J. stated in Van Breda: “A party applying for a stay on the basis of 

forum non conveniens may raise diverse facts, considerations and concerns. Despite some 

legislative attempts to draw up exhaustive lists, I doubt that it will ever be possible to do so.”174 

d) Fairness favours a trial in Israel 

76. It was unreasonable for the majority of the Court of Appeal to uphold the motion judge’s 

finding that fairness to the parties and the interests of justice favoured Ontario.175 By unreasonably 

focusing on the fact that Goldhar “lives and works in Ontario”,176 based on a passing reference in 

the Article to his Canadian business, they ignore the fact that Goldhar chose to “buy one of the 

most popular soccer clubs in Israel and to become involved in a very public and high-profile 

enterprise in that country.” The majority also ignores that the Article “…was written in Israel about 

an Israeli soccer team and aimed at an Israeli audience”.177 To paraphrase the majority, it should 

come as “no surprise” that an Ontario court should tell Goldhar to sue in Israel. 

                                                
173 Motion Decision at para 62. Dr. Gidron’s evidence was that Israel was “more plaintiff-friendly 

than English law” in defamation actions. Although based on English law, truth is not an absolute 

defence in Israeli law, and a successful plaintiff is entitled to statutory damages without having to 

prove the extent of damages suffered, and Israeli courts can order a defendant to publish a 

correction, retraction or summary of the court’s decision. Opinion on law of defamation in Israel, 

Exhibit B to the Affidavit of Tamar Gidron at para 4, AR Tab 8. 

174 Van Breda at para 105; Nagra v Malhotra, 2012 ONSC 4497 at para 14, 111 OR (3d) 446; Holt 

Cargo Systems Inc v ABC Containerline NV (Trustee of), 2001 SCC 90 at para 34, [2001] 3 SCR 

907. 
175 CA Majority at paras 101-04, AR Tab 4. 
176 CA Majority at para 104, AR Tab 4. 
177 CA Dissent at para 185, AR Tab 4. 
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77. Justice Pepall pointed out that the motion judge’s conclusion on fairness, upheld by the 

majority, was undermined by the failure to consider the following: the “huge financial strain and 

financial pressures on the appellants”, particularly compared to the respondent; the ability to 

disseminate an Israeli trial outcome in Ontario through Google Alerts and otherwise “so as to 

achieve a vindication of reputation”; the range of monetary awards available in Ontario and their 

minimal nature; and the competing theory that the lawsuit was instituted not to protect reputation 

but to burden a newspaper and individuals with the expense and attendant time away from work 

in order to muzzle the newspaper from commenting further on his actions in Israel.178  

C. Choice of Law: Place of Most Substantial Harm is Israel 

78. The motion judge held that whether one considered the lex loci delicti – the law of the place 

where the tort occurred – or the “most substantial harm to reputation” choice of law rule, Ontario 

law applied and favoured a trial here.179 The majority agreed. Justice Pepall again dissented. 

Applying the “most substantial harm” test, she concluded that Israeli law would govern.180 

Accordingly, this case squarely raises the issue left “for another day” by this Court in Banro – 

whether the “general rule” of lex loci delicti or the “alternative” test of “most substantial harm” 

should govern the determination of applicable law in cases of multi–jurisdictional defamation.181 

Also raised is whether an undertaking to limit damages in the action to one jurisdiction should be 

permitted to distort the “most substantial harm” analysis. 

79. In Tolofson, this Court established lex loci delicti “as a general principle for determining 

choice of law for torts,” since for most torts the injury is generally felt in the same place as is the 

wrong constituting the tort.182 However, La Forest J. also noted that difficulties may arise where 

“an act occurs in one place but the consequences are directly felt elsewhere, when the issue of 

where the tort takes place itself raises thorny issues…[and] where the wrong directly arises out of 

                                                
178 CA Dissent at para 191, AR Tab 4. 
179 Motion Decision at para 47, AR Tab 3; CA Majority at paras 75, 83, AR Tab 4. 
180 CA Dissent at paras 180-86, AR Tab 4. 
181 Banro at paras 51, 56, 62. 
182 Banro at para 50. 
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some transnational or interprovincial activity”.183 As a result, La Forest J. opined that “[i]t could 

well be argued…that…the tort of libel should be held to take place where its effects are felt”.184  

80. As the Court noted in Banro, La Forest J.’s comments “left room for the creation of 

exceptions to the general rule of lex loci delicti for torts such as defamation.”185 Although LeBel 

J. held that he “need not decide the question”, he noted that a possible alternative to the lex loci 

delicti in defamation cases, which had “gained some significant support” and had been adopted in 

Australia, was “the place of most substantial harm to reputation.”186 LeBel J. also noted that, due 

to increased concerns over forum shopping, there were calls to adopt an approach similar to 

Australia, in which “the applicable law is that of the jurisdictional area most closely connected to 

the harm occasioned by the publication as a whole.”187  

81. Justice Pepall took a similar view, concluding that, “in an Internet age…lex loci delicti is 

too thin a strand on which to anchor choice of law in an Internet defamation case such as this one”, 

while the “most substantial harm test incorporates considerations of freedom of speech, comity 

and reputation”.188 In the absence of “clear guidance on how it should be applied”, Justice Pepall 

                                                
183 Tolofson at 1050. 
184 Tolofson at 1042. 
185 Banro at para 51. 
186 Banro at para 56. This is because, although defamation occurs upon publication to a third party, 

“the harm occasioned by the publication of a defamatory statement is not the publication itself, but 

rather injury to the plaintiff’s reputation” (Banro at para 57). 

187 Banro at para 59 (emphasis added). See also Banro at para 60, discussing J-G Castel, 

“Multistate Defamation: Should the Place of Publication Rule be Abandoned for Jurisdiction and 

Choice of Law Purposes?” (1990) 28 Osgoode Hall LJ 153 at 177; CA Dissent at para 175, AR 

Tab 4, discussing M. Castel, Jurisdiction and Choice of Law at 162. 
188 CA Dissent at para 179, AR Tab 4.  
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considered the factors adopted in Australia189 and correctly concluded that the place of most 

substantial harm to Goldhar’s reputation was Israel and that Israeli law should govern.190 

82. The motion judge held that the “most substantial harm to reputation” test favoured Ontario, 

stating, wrongly, that there was “no comparative evidence of reputational harm to the plaintiff in 

Israel and Ontario as a result of the publication of the Article”, and there was limited evidence of 

Goldhar’s reputation.191 As Justice Pepall corrected: 

…the plaintiff led no evidence to establish a significant reputation in Ontario. The 

allegations in his pleadings do not establish a reputation. Further, the evidence led 

by the respondent is from two of his employees who claim that the article did not 

lessen their (or their colleagues’) opinion of Goldhar”.  

In contrast, there is evidence from the appellants that the respondent has ‘celebrity 

status’ in Israel and is often discussed in the Israeli media...192  

83. The motion judge, upheld by the majority of the Court of Appeal, found that “even 

assuming that Goldhar has some form of celebrity status in Israel” (which is undisputed), it did not 

“automatically flow that [Goldhar] would suffer more substantial reputational harm in Israel as 

compared to Ontario”.193 This disregards the fact that there was no evidence of Goldhar’s business 

reputation in Canada and extensive evidence of his reputation in Israel. This finding also ignores 

common sense. The extensive publication in Israel – of an article of much public interest there – 

is a clear indicator of potential harm to Goldhar’s reputation in Israel. As the Ontario Court of 

Appeal has stated elsewhere, “[t]he mode and extent of publication is…a particularly significant 

                                                
189 They are: the place where the plaintiff was ordinarily resident at the time of publication; the 

extent of publication in each jurisdiction; the extent of harm sustained by the plaintiff in each 

jurisdiction; any other matter the court considers relevant: CA Dissent at para 180, AR Tab 4; see 

Banro at para 59. 

190 CA Dissent at paras 180-86, AR Tab 4.  
191 Motion Decision at para 49, AR Tab 3. It appears that the motion judge would require Haaretz 

to lead evidence of harm to Goldhar’s reputation. This does not make sense. Not only is this 

information within Goldhar’s knowledge, but would also require Haaretz to act against its interest 

and prove Goldhar’s damages.  

192 CA Dissent at paras 182-84 (emphasis added), AR Tab 4. 
193 CA Majority at para 86, AR Tab 4. 
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consideration in assessing damages in Internet defamation cases.”194 Considering the extent of 

publication in competing jurisdictions does not create a new evidentiary rule for proving 

publication.195 Rather, it is one – albeit important – factor to consider in assessing the place of 

most substantial harm. It is a factor that is also considered in Australia, England and the United 

States in assessing whether jurisdiction should be assumed.196  

84. The evidence of both reputation and publication in Ontario and Israel leaves no question 

that the harm suffered in Israel would be much greater than any alleged harm in Ontario.197 On the 

respondent’s own evidence, he has suffered no damage to his reputation in Canada, and, given the 

tiny readership in Canada, any damages would be small, if not nominal. Clearly, Israeli law should 

apply.  

85. Yet the motion judge and majority relied on another of Goldhar’s “late breaking” 

undertakings to limit his damages to Ontario “at the trial of this action”198 as a “very significant 

factor” in concluding that “the most substantial harm to the plaintiff’s reputation is in Ontario”.199 

This again turns things upside down. The respondent is effectively permitted to purchase a forum 

by agreeing to not seek damages in the jurisdiction where they were likely suffered, in favour of a 

jurisdiction where he is likely to recover little or no damages.200 Again, as Justice Pepall pointed 

out, this offers confirmation of “the competing theory”, ignored by the motion judge and majority, 

                                                
194 Barrick Gold Corp v Lopehandia (2004), 71 OR (3d) 416 at para 34, 187 OAC 238. 
195 Suggested in CA Majority at para 86, AR Tab 4, citing Banro – but Banro’s facts were very 

different: See Banro at para 55. 

196 CA Dissent at para 180. See US and UK approaches at paras 47-48, 41-43, respectively. 
197 CA Dissent at para 184, AR Tab 4. 
198 CA Majority at para 8. Goldhar’s Statement of Claim seeks damages for harm everywhere: 

Israel, Canada, the United States and “elsewhere”. Goldhar does not, however, claim special 

damages or loss of income relating to his businesses in Ontario or Israel. Amended Statement of 

Claim at para 12, AR Tab 7; CA Dissent at paras 158, 184, AR Tab 4. 

199 Motion Decision at para 50, AR Tab 3; CA Dissent at para 159, AR Tab 4.  
200 CA Dissent at paras 161-65, 183, 191. As the English courts have said, “[t]he game will not 

merely not have been worth the candle, it will not have been worth the wick”: Jameel (Yousef) v 

Dow Jones & Co, [2005] EWCA Civ 75 at para 69. 
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“that this lawsuit was instituted in Ontario with a view not to protect a reputation, but…to muzzle 

the newspaper from commentary on the respondent’s actions in Israel”.201  

86. In accepting this undertaking, the motion judge and majority purported to follow this 

Court’s decision in Breeden. However, as Pepall J.A. noted, in Breeden, the Court did not rely on 

Black’s undertaking “in isolation”, but considered it in the context of the “significant”, detailed 

and extensive evidence of Black’s reputation in Ontario and the articulated importance to Black of 

vindicating his reputation there.202 Goldhar led no such evidence whatsoever, belying the 

majority’s finding – unsupported by any evidence – that the damages undertaking somehow 

indicated the importance to Goldhar of vindicating his reputation in Ontario.203 

87. Justice Pepall also pointed out that Goldhar’s “on the fly” undertaking was “materially 

different” from Black’s undertaking in Breeden.204 Goldhar only agreed (and only through counsel 

– Black’s was at least on the record) to limit his damages to Ontario “at the trial of this action”. 

Black undertook “not to bring any libel action in any other jurisdiction” and to limit his claim to 

damages to his reputation in Ontario.205 As a result, unlike Black, Goldhar has not relinquished his 

right to sue for damages in other jurisdictions,206 leaving open the potential for multiplicity of legal 

proceedings and conflicting decisions.207  

88. To permit such an undertaking to control – and distort – choice of law again raises “the 

well-known problem of ‘forum shopping’ or ‘libel tourism’”.208 As Justice Pepall concluded:  

                                                
201 CA Dissent at para 191, AR Tab 4. To prevent lawsuits of this kind, Ontario recently enacted 

“anti-SLAPP” legislation through the Protection of Publication Participation Act, 2015, S.O. 

2015, c. 23. 

202 CA Dissent at para 163, AR Tab 4; Breeden at para 33: “Lord Black’s undertaking and the 

evidence of his reputation in Ontario therefore suggests that, under the ‘most substantial harm to 

reputation’ approach…Ontario law should be applied to the libel actions” (emphasis added).  

203 CA Majority at para 88, AR Tab 4.  
204 CA Dissent at para 161, AR Tab 4. 
205 CA Dissent at para 161, AR Tab 4. 
206 CA Dissent at para 162 (emphasis added), AR Tab 4. 
207 CA Dissent at paras 161-64, 191, AR Tab 4. 
208 Banro at para 36.  
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