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public interest.'”” The public interest “imports a standard which is completely discretionary” that
is too broad and vague to “constitute a restrained, appropriately limited measure which impairs
the right infringed to the minimum degree consistent with securing the legislation’s
objectives.”’®® LSUC must determine the “public interest” in the context of its statutory role in

regulating the legal profession in Ontario.'®’

137.  This is of particular concern here. Where Charter rights are infringed, the state can too

easily justify a Charter breach using “very weak” public interest rationales under section 1,2

138. The Ontario Court of Appeal concluded that because LSUC is subject to the Charter and
the OHRC, “Charter and human rights values must inform how LSUC pursues its stated
objective of ensuring equal access to the profession.”?”! This “stated objective” is found nowhere
in the Law Society Act. If LSUC’s purpose includes ensuring equal access, it is only relevant in
LSUC’s role as gatekeeper to the legal profession when graduates apply for a licence. LSUC’s
duty to protect the public interest does not mean that LSUC can police every law school to ensure

that their values are congruent with its perception of state values.

139. Identifying the relevant, infringing objective involves examining the context of the
Decision, given the Law Society Act and By-laws. The Court of Appeal decision misconstrues
that context. The Decision should have been about individual graduates of TWU’s proposed law
school and whether they can become licenced to practice law in Ontario based on LSUC’s

99202

“standards of learning, professional competence and professional conduct. The erroneous

focus on TWU’s religious practices excluded TWU graduates from the Ontario bar.

140. The sole purpose of accrediting a school is to satisfy LSUC’s function of ensuring that
lawyers meet appropriate “standards of learning, professional competence and professional

conduct.” Accreditation has no other purpose under LSUC’s By-laws.

141. LSUC “has a duty to protect the public interest” in carrying out the “function” of ensuring

97 Green v Law Society of Manitoba, 2017 SCC 20 at 28, 29 [Green).

%8 Ry Sparrow, [1990] 1 SCR 1075 at 1113; R v Zundel, [1992] 2 SCR 731 at 770; R v Morales,
[1992] 3 SCR 711 at 731-732.

%9 Green at 129-31.

200 Richard Moon, Freedom of Conscience and Religion (Irwin Law, 2014) at 137, TWU BOA,
Tab 8.

21 ONCA Reasons at 4110, AR, Part I, Vol III, Tab 6, p 440.

202 1 aw Society Act, s 4.1(a) and (b).
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that “all persons who practise law in Ontario...meet standards of learning, professional
competence and professional conduct that are appropriate for the legal services they provide” 2
To practice law in Ontario, graduates of Canadian law schools must have a law degree from “an

1 25204
H

accredited law schoo which is defined as one “accredited by the Society””® Accreditation

has no purpose other than ensuring graduates meet these required standards.

142. The infringing decision not to “accredit” TWU means only one thing: those applicants to
the Ontario bar are not academically or professionally qualified to be admitted. As stated by

LSUC’s Treasurer, an accreditation decision “affects rights, privileges and interests.”*

143. LSUC’s broader consideration of equality in the “public interest” under section 4.2 of the
Law Society Act does not create a separate statutory objective in the context of this case that is
capable of justifying Charter breaches.”’” Evangelical Christian views of marriage and human
sexuality are not contrary to the public interest. Indeed, the Civil Marriage Act expressly states
that “diverse views on marriage” are “not against the public interest.”® The Federation and this
Court have also recognized that there are no public interest reasons to deny TWU graduates based
on a religious belief about marriage.zo9 In any event, a statutory objective of protecting the

“public interest” cannot be construed in a manner that requires LSUC to breach the Charter.
2, The Decision was not proportionate

144. This Court in Loyola held that a proportionate decision is “one that gives effect, as fully

as possible to the Charter protections at stake given the particular statutory mandate.*'
Proportionality means Charter rights “are affected as little as reasonably possible”, and “are

limited no more than is necessary given the applicable statutory objectives”.2ll

145.  LSUC must also demonstrate that its decision is not arbitrary and is rationally and fairly

connected to an important statutory objective. And even if the Decision meets this requirement,

29 Law Society Act, s 4.2(3).

204 18UC By-Law 4 — Licensing, s 9(1)(1).

251 SUC By-Law 4 — Licensing, s 7.

206 1 etter from Elliot Spears (February 27, 2014), p 2414, AR, Part III, Vol XIII, Tab 271, p 2410.
27 Loyola at 43.

208 Civil Marriage Act, SC 2005, ¢ 33, Preamble, s 3.1; Same-Sex Marriage at §50-54.

29 T U #1 at §35; ONCA Reasons at §39; NSSC Reasons at §48; BCSC Reasons at §33.

219 1o yola at 139 (emphasis added).

2 Loyola at 4, 40 (as well as 31, 114).
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the benefit of the Decision must be found to outweigh its harmful effects.
(a) The Decision was not rationally connected to its objective

146. Excluding TWU graduates from the Ontario bar does not rationally and non-arbitrarily
achieve the objective of the Law Society Act to ensure a competent and professional bar. It

actually undermines it.

147. The academic qualification of having a law degree to apply for a licence to practice law
relates to competence and professional preparedness. Since there is no question of the
competence or professional preparedness of TWU’s future graduates, the Decision does not

achieve that important statutory objective.

148, The Decision denies individuals entry to the bar based on reasons unrelated to
competence and professionalism. The lawful religious beliefs and practices graduates adhere to

while at TWU have nothing to do with this obj ective.?!?

149. Even if the statutory objective is expanded based on the reference to “public interest” in
section 4.2 of the Law Society Act to include “non-discrimination”, it cannot be construed in a
manner that breaches a Charter right. However the “public interest” considerations are expressed,

they cannot require a breach of the Charter.

150. The Court of Appeal accepted that the Decision advances equality. In reality, the Decision
is antithetical to this objective since it causes discrimination. LSUC is treating TWU graduates
unequally compared to other law graduates and discriminates against them because of their
religious beliefs. Perplexingly, the Court of Appeal seems to find this exclusion consistent with
LSUC’s obligation not to deny access to a licence based on prohibited grounds. It would be
“strange, indeed, to permit the government to justify a discriminatory distinction on the basis of

presumptions which are, themselves, discriminatory.”*!?

151.  Recognizing one Charter right cannot in itself result in the violation of another’s right.
There is no hierarchy of rights; they must co-exist.2'* It is not rational to suggest that the Charter
rights of the TWU community must be breached in these circumstances to achieve a statutory

objective related to Charter values.

212 poncarelli at 141 (Rand J.), 183-184 (Abbott J.).
213 Egan v Canada, [1995] 2 SCR 513 at 569 (L’Heureux-Dubé, dissenting).
214 Same-Sex Marriage at 46, 50; TWU #1 at Y25; Whatcott at 161.
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152. Even if the statutory objective were defined as equal access to legal education, the
Decision is arbitrary. First, TWU graduates are excluded, but graduates of religious U.S. law
schools with policies similar to the Covenant are accepted by LSUC.2® Second, LSUC admits
individuals who obtained undergraduate education with policies similar or the same as the
Covenant. Undergraduate education is required by the Federation’s national requirement to

. 6
access legal education.”!

153.  The Decision is arbitrary because it is not rationally connected to the statutory objective.
(b)  The Decision was not minimally impairing

154. The impairment of the appellants’ rights must be “minimal” to be proportionate. The law

must be carefully tailored so that rights are impaired no more than necessary.?!’

155.  The Decision does not limit the infringed rights “no more than necessary.”?'® Excluding
meritorious individuals to advance a general equality concern is not minimally impairing. The
Decision results in a ban of TWU graduates becoming lawyers in Ontario. A complete ban is
only constitutionally acceptable if LSUC can show that only a full prohibition will enable it to

achieve its goal !’

156. Accommodating TWU graduates by looking at their competence and professional
preparedness is possible, which means the infringing Decision was unnecessary. The Charter
requires “state institutions and actors to accommodate sincerely held religious beliefs insofar as
possible”.** TWU graduates’ “freedom of religion is not accommodated if the consequence of

its exercise is the denial of the right of full participation in society 222

157. The Decision was not “necessary to protect public safety, order, health, or morals or the
fundamental rights and freedoms of others.”??? The Charter, the OHRC, and the relevant equality
concerns do not require LSUC to reject TWU graduates. On the contrary, as found in TWU #1,
TWU’s admission policy is protected by section 41 of the BC Human Rights Code, a rights

215 NSSC Reasons at 41-43; Final Report, §60-61, AR, Part III, Vol X, Tab 27B, p 1675.
216 oML Report, s. 1.5, p 1430, AR, Part III, Vol VIII, Tab 27A, p 1395.

217 Loyola at 39-41, 88.

218 Toyola at 4.

219 Hutterian Brethren at 148 (Abella J); RJR-MacDonald at 1163-167.

20 NS at q51.

2L Ty #1 at {35.

222 Big M Drug Mart at 337.
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granting section protecting religious association that LSUC had to consider.”?

158.  Even if the statutory objective relates to equality, there are many ways LSUC can ensure
that lawyers act to protect and enhance equality in society. LSUC offered evidence showing other
efforts it has taken to protect against discrimination and enhance equality in the legal

profession.”** Rejecting all TWU graduates is not necessary or minimally impairing.

159. TWU established to the satisfaction of the Federation that its law school would
appropriately teach equality and anti-discrimination.”?® No law society has questioned this or
raised a concern about whether graduates will be properly educated. It was unnecessary to reject

TWU graduates to promote equality in the legal profession.

160. The result of the Decision is that no one from TWU will be admitted to the Ontario bar.
Closing the doors of TWU would also close the doors to some of the very people LSUC are
interested in protecting, such as the LGBTQ students who attend TWU.

161. In short, rejection of all TWU graduates is unnecessary for LSUC to accomplish any of
the goals and objectives referenced by the Ontario Court of Appeal. As such, the Decision cannot

be one that impairs rights “no more than necessary.”
(c) The deleterious effects outweigh the benefits

162. If the Decision could be demonstrated to be rationally connected to the statutory
objectives and minimally impairing, the Decision is not a proportionate balancing, Its harmful
effects outweigh any benefit.

(i) Significant harm to TWU, its students and its religious
community

163. Institutionally, the Decision harms TWU’s reputation, impairs its ability to attract
students who want to practice in the largest province in Canada, and pressures it to change its
religious identity. If the state can refuse graduates based on their association with TWU’s
religious community, it would put all of TWU’s nearly 60 programs and degrees in jeopardy,

including the teaching program protected by TWU #1.

2 Human Rights Code, RSBC 1996, ¢ 210, s 41; TWU #1 at 925, 28, 32 and 35; Caldwell v
Stuart, [1984] 2 SCR 603 at 626-627.

224 Josée Bouchard Affidavit, sworn October 23, 2014, AR, Part I1I, Vol V, Tab 23, p 844.

225 Final Report, p 490-491, 443, AR, Part I1I, Vol X, Tab 27B, p 1675.
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164. On an individual level, TWU graduates are excluded from practicing law in Ontario. This

(113

harm is severe. The “‘right’ to earn a livelihood is an interest of fundamental importance to the
individuals affected, and as such should not lightly be overridden”.??® Conversely, there are no
benefits to limiting their rights. LSUC has not demonstrated that admitting TWU graduates

would be detrimental to the public, as required by TWU #1 to justify an infringement.??’

165. The Decision harms religious communities. It removes the option for members of the
evangelical community to attend a law school that respects, encourages and supports their beliefs.
If LSUC and the Ontario courts are correct, the Charter does not adequately protect the ability of
all religious educational communities—schools, churches, and other organizations—to obtain
required state approvals and recognition to carry out their private activities in the context of their

protected religious beliefs.??®

166, Fundamental freedoms will be hindered if the government pressures individuals and
private organizations to change their identities and conform to state values. This contradicts the

idea of constitutionally constrained government and pluralism.
(ii) No weight given to rights of TWU community

167. As in Loyola, the measure insufficiently benefits government obj ectives.’” Limiting the
rights of TWU graduates simply because they joined a religious community is not a necessary
measure to achieve legitimate statutory objectives under the Law Society Act. Admitting these

individuals affects no one else’s rights.

168. Like the BCCT in TWU #1 and the Minister in Loyola, the Decision is disproportionate
because LSUC gave no weight to the Decision’s impact on the religious, expression,
associational and equality rights of the TWU community.”° Even after the Decision, LSUC has

persisted in denying it affected any rights at all.?!

(iii)  Accepting graduates does not “condone” discrimination

169. The notion that the Decision was necessary because LSUC cannot sanction, condone,

26 gndrews at 201.

2T TWU #1 at 32, 36, 38.

228 BCCA Reasons at 1184; TWU #1 at §33.

22 Loyola at 16, 68.

201U #1 at §33; Loyola at 168.

BL ONCA Reasons at 981, 100, AR, Part I, Vol III, Tab 6, p 440.
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endorse, or adopt the Covenant’s religious beliefs or give its imprimatur to TWU, must also be
rejected.232

170. Accommodating religion does not mean the state condones, favours, adopts, or

implements particular religious beliefs. This argument failed in TWU #1.%3

171. It also failed at the BCCA, where the court observed that even if the religious beliefs were
removed from the Covenant, TWU and its community would still hold those religious beliefs;
approving TWU would not be an endorsement of them.>** If LSUC is empowered to reject TWU
because it would adopt and implement its “discriminatory” religious beliefs, it is difficult to see

why it could not also screen, prohibit, and disbar other applicants holding similar beliefs. 2’

(iv) TWU not seeking “state support”

172.  Contrary to the Court of Appeal’s decision, TWU is not seeking a “public benefit” or state
support.236 TWU is not asking for financial assistance from LSUC. Ensuring its graduates will be
able to practice law “is a regulatory requirement to conduct a lawful ‘business’ which TWU
would otherwise be free to conduct in the absence of regulation”.?’ State regulation that requires
private actors to conform to secular values is inconsistent with a state neutrality that respects, not
extinguishes, religious differences:

[T]f every accrediting decision implies complicity with the values

of the program that is licensed, then there is no possibility for

diversity of values in any field that requires state approval.

Religious education, for instance, would be permitted only when

religious doctrine is perfectly congruent with the ethos of the
state.”*

173.  TWU does not abandon its private nature and enter the public domain by operating a law
school. TWU is a private school and attendance is voluntary. Students choose TWU because it is
a religious community. Its graduates may enter the public domain at the doorstep of LSUC, at

which point it must treat them equally.

232 ONSC Reasons at 1116, AR, Part I, Vol III, Tab 4, p 395.

23 TWU #1 at 418, 19, 33, 38.

23 BCCA Reasons at 9183-184.

23 TU #1 at 933, 36.

26 ONCA Reasons at 9138, 143, AR, Part I, Vol III, Tab 6, p 440.

231 BCCA Reasons at Y182.

28 Victor M. Mufliz-Fraticelli, “The (Im)possibility of Christian Education” (2016) 75 SCLR
(2d) 210 at 220, TWU BOA, Tab 9.
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174.  Even if TWU were in the public domain, it is not a sound basis for justifying Charter
infringements. This Court found that courtrooms are not “secular spaces where religious belief

plays no role”.?*° Private law schools need not be either.
v) Impact on the legal profession in Canada

175. The Decision also negatively affects the mobility of lawyers in Canada. All Canadian law
societies have signed agreements to accept lawyers admitted to each of them, and federal and
provincial laws require professional associations to accept qualifications from other provinces.**°
Contrary to LSUC’s legal obligations, a TWU graduate called to the bar in another province

would be excluded from the Ontario bar.**!
(vi)  The benefits of the Decision, if any, are minimal

176. The benefits of limiting the Charter protections are minimal at best. Admitting TWU

graduates will affect no one else’s rights.

177. Refusing TWU will not improve access to the bar in concrete terms. It means one less
school for everybody. As the Federation found and the BCCA agreed, TWU only “expand[s] the
choices for all students” in Canada and “would not result in any fewer choices for LGBT
students”.>*? The impact on LGBTQ applicants would be “insignificant in real terms”, as TWU
creates only 60 out of about 2500 law school spaces in Canada per year, and only “few LGBTQ

students would wish to apply to study [at TWU], even without the Covenant.”**

(d) Conclusion

178. In our free and democratic society, the “[d]isagreement and discomfort with the views of
others is unavoidable”.*** For lawyers, this is undeniably true. In considering TWU and the
admission of its graduates, LSUC had to put aside any disagreement with the Covenant and
consider whether TWU graduates would be competent and professional to practice law. It did not
do so. The majority of benchers expressed opposition to unpopular religious beliefs embedded in

the Covenant. It did not give effect as fully as possible to the Charter rights engaged. A free and

2 NS at §52.

240 1. SUC’s Inter-Jurisdictional Mobility Report, AR, Part III, Vol XII-XIII, Tab 27D, p 2202.
2L TWU Accreditation Decision, p 2304-2305, AR, Part I1I, Vol XIII, Tab 27E, p 2296.

242 BCCA Reasons at 9174, 179; Final Report, p 1690, AR, Part III, Vol X, Tab 27B, p 1675.
3 BCCA Reasons at 1176, 179; TWU #1 at §25.

> BCCA Reasons at q188.
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democratic society must “admit of and accommodate differences”, otherwise it is not free.*’

179. The impact on the rights of TWU and its religious community are severe, both in terms of
closing the legal profession to its graduates in Ontario, and in terms of LSUC, as the state,
expressing its disapprobation of sincerely held religious beliefs. LSUC has undermined the
vitality of an evangelical religious community in British Columbia. The Decision is not

proportionate.
PART IV: COSTS

180. Ifthe appellants’ appeal is allowed, they seek an order of the payment of the costs of the
court appealed from, of the court of original jurisdiction, and of the appeal under section 47 of the
Supreme Court Act. In the alternative, if the appellants’ appeal is dismissed, they seek an order
that there be no costs of the court appealed from, of the court of original jurisdiction, and of the

appeal given that the issues in dispute on this appeal are of public importance.
PART V: ORDERS SOUGHT

181. The appellants seek an order: (a) allowing the appeal and reversing the order of the Court
of Appeal for Ontario; (b) declaring that the Decision is invalid and unjustifiably infringes upon
the Charter; and (c¢) in the nature of mandamus approving TWU’s proposed law school—there is
no merit in returning the matter to LSUC and is appropriate where there is only one

constitutionally permissible outcome. >

182. In the alternative, the appellants seek an order requiring LSUC to reconsider and approve

TWU according to the judgment of this Court,

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 19" DAY OF MAY, 2017.

]
Courfsel forthe appellants

285 BCCA Reasons at 9193.
2 Judicial Review Procedure Act, RSO 1990, ¢ J.1, s 2(1); Loyola at 165; Canada v PHS
Community Services Society, 2011 SCC 44 at 4150, TWU #1 at Y43-44.
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APPENDIX

File number: 37209

IN THE SUPREME COURY OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL OF ONTARIO)

BETWEEN:
TRINITY WESTERN UNIVERSITY and BRAYDEN VOLKENANT

Appellants
~gnd-

LAW SOCIETY OF UPPER CANADA
Respondent
NOTICE OT CONSTITUTIONAL QUESTION

TAKE NOTICE that I, Robert W. Staley, counsel for Trinity Western University and Brayden
Volkenant, assert that the appeal raiges the following constitutional questions:

1. Does the April 24, 2014 decision of the Law Society of Upper Canada infringe s. 2(a), (b)
or (d), or 8. 15 of the Canadian Charter of Rights of Freedoms?

2. If so, are the infringements proportionate given the applicable statutory objectives of the
Law Society Aet, R.S.0, 1990, ¢ 1.87

AND TAKE NOTICE that an attormney general who intends to intervene with respect to this
constitutional question nay do so by serving a notice of intervention in Form 33C on all other
parties and filing the netice with the Registrar of the Supreme Cowrt of Canada within four
weeks afler the day on which this notice is served,

Dated at Toronto, Ontario this 27th day of March, 2017,
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