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PART I – OVERVIEW and STATEMENT OF FACTS 

 

A. Overview   

 

1. The issue in this appeal can be concisely stated as follows: does the CCDC 222-2002 labour 

and material payment bond (“the Bond”) create a trust which requires the obligee (“the 

Respondent”) to take proactive steps to identify and notify a potential claimant of the existence 

of the Bond?   

 

2. The Bond is a standard form used in the construction industry. It is a “private bond” which is 

not mandatory on all projects. The Bond represents a practical risk management tool for 

contractors, like the Respondent, to mitigate potential exposure associated with non-payment, 

thereby keeping the construction project free from liens and minimizing delays.1 Importantly, 

it has certain unique characteristics which distinguish it from other forms of trusts where 

fiduciary obligations arise.  

 

3. The parties in this case are at arm’s length. The Appellant is a “large, experienced and 

sophisticated contractor”2 whose project manager was familiar with labour and material 

payment bonds.3 The Appellant and the Respondent had no direct contractual relationship. It 

was the Respondent who required its sub-contractor, Langford Electric Ltd. (“Langford”) to 

obtain the Bond, the intended purpose of which was to protect the Respondent from the risks 

associated with unpaid claims against Langford. Even though the risk management objective 

was accomplished by permitting Langford’s unpaid sub-trades to have recourse against the 

Bond in the case of non-payment by Langford, this does not change the core purpose of the 

Bond itself, nor does it give rise to a reliance-based fiduciary trust relationship.  

 

                                                 
1 Kenneth W. Scott, Scott and Reynolds on Surety Bonds, loose-leaf (2016-Rel 1) (Toronto: 

Carswell, 2015) at p. 11-10.8 [Respondent’s Book of Authorities (“RBA”), Tab 1]. 
2 Reasons for Judgment of the Majority of the Alberta Court of Appeal dated August 29, 2016, 

2016 ABCA 249 (“ABCA Majority Reasons”) at para. 19 [Appellant’s Record (“AR”) p. 19]. 
3 ABCA Majority Reasons, at para. 19 [AR p. 19]. 
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4. Rather, as previously recognized by this Court in Citadel Assurance v. Johns-Manville 

Canada4, and as repeated by the majority of the Alberta Court of Appeal, the wording of the 

Bond creates a limited or bare trust to the extent necessary to circumvent the third-party 

beneficiary rule that would otherwise preclude a non-party entity from claiming any rights 

under the Bond.5 

 

5. The law dealing with an obligee’ s obligations under a labour and material payment bond is 

well-established. Specifically, the obligee is not required to notify a potential claimant of the 

existence of a labour and material payment bond, until the potential claimant inquires about its 

existence.6 The consistency in the jurisprudence recognizes and reflects the unique commercial 

context in which such bonds are used, and the purpose for which they are used. There is clarity 

in the law and efficiency in contractual relationships. Imposing broad fiduciary obligations, 

which include but are not limited to notification requirements, upon an obligee would give rise 

to greater obligations on all parties in the administration of a construction contract, alter the 

clear wording of standard form labour and material payment bonds, and could curtail the use 

of labour and material payment bonds as a risk management tool for the construction industry.   

 

6. Imposing obligations on an obligee, such as the requirement to take proactive steps to identify 

and notify a potential claimant of the existence of a labour and material payment bond, is not 

required in order to protect the interests of potential claimants. Protection is already available 

under provincial lien legislation as a potential claimant has the means to legally compel the 

obligee to provide information about the existence of a bond.7 Provincial Legislatures have 

already struck an appropriate balance of rights and obligations in their respective statutory 

schemes. 

 

7. In the present case, the Appellant did not need to invoke its statutory right to compel the 

Respondent to provide information about the existence of a bond. When queried by the 

                                                 
4 Citadel Assurance v. Johns-Manville Canada, [1983] 1 S.C.R. 513 at 518 and 520 (“Johns-

Manville”). 
5 ABCA Majority Reasons, at para. 14 [AR p. 19]. 
6 Reasons for Judgment of the Alberta Court of Queen’s Bench dated February 27, 2015, 2015 

ABQB 141 (“ABQB Reasons”) at para. 89 [AR p. 12]. 
7 ABCA Majority Reasons, at para. 26 [AR p. 20-21]. 



3 

 

 

Appellant as to the existence of the Bond, the Respondent immediately provided the requested 

information for the Appellant. The fact that the Appellant made its inquiries too late does not 

represent a legal problem requiring a novel solution which, in this case, would involve the 

overturning of well-established jurisprudence and changing industry practice.   

 

B. Statement of Facts  

 

8. The Respondent generally accepts the statement of facts set out in paragraphs 14-43 of the 

Applicant’s Factum except the statement contained at paragraph 27 respecting the purpose of 

the Bond. The Respondent asserts that the purpose of the Bond was to manage its own exposure 

associated with non-payment by Langford and not, as stated by the Appellant, to protect 

Langford’s sub-trades against non-payment. Any protection afforded to Langford’s sub-trades 

would be a byproduct of the Respondent’s own risk mitigation strategy.  

 

9. The Respondent also relies on the following additional relevant facts. 

 

10. The Appellant’s project manager, John Cameron Wemyss (“Wemyss”), was aware at all 

relevant times of how labour and material payment bonds work, having had prior experience 

with such bonds, and having previously made a claim on such a bond.8 

 

11. During his management of the Appellant’s outstanding account with Langford, Wemyss failed 

to take certain reasonable and prudent proactive steps to protect the Appellant’s interests 

including, but not limited to, the following:  

 

a. Wemyss chose not to file a builders’ lien,9  and did not contact the Respondent 

regarding issues with Langford’s account or otherwise escalate the dispute to the 

Respondent or the project owner, Suncor, in order to avoid “rocking the boat”.10  

 

                                                 
8 ABQB Reasons at para.  22, [AR p. 4]; Trial Transcript p. 40, lines 30-37 [AR p. 85]; Trial 

Transcript p. 69, line 41 and p. 70, lines 1-6 [AR p. 114-115]. 
9 Trial Transcript p. 56, lines 26-30 [AR p. 101].  
10 ABQB Reasons at para. 24 [AR p.5 ]; Trial Transcript p. 55, lines 4-17 [AR p. 100] 
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b. Wemyss failed to require Langford to complete a credit application, nor did he 

request details from Langford about its contract with the Respondent.11 

 

c. Wemyss never told the Respondent that the Applicant was having a problem with 

its outstanding Langford account and didn’t ask if there was a labour and material 

payment bond until April 19, 2010, despite being under internal pressure since 2009 

about the unpaid Langford account.12 

 

d. Wemyss failed to request a copy of the prime contract between the Respondent and 

Suncor, or a copy of the contract between the Respondent and Langford and he 

failed to ask whether or not payment security had been provided,13 even though he 

was not prevented in any way from asking the Respondent about its contract with 

Suncor or its subcontract with Langford.14   

 

e. Wemyss never sent any of the Appellant’s time and material sheets or invoices to 

the Respondent nor did he advise the Respondent of the magnitude of the 

Appellant’s outstanding account with Langford at any time.15 

 

C. Judicial History 

(i) Alberta Court of Queen’s Bench 

 

12. The Appellant’s claim was dismissed at trial. The Trial Judge made the following important 

factual determinations:  

                                                 
11 ABQB Reasons at para. 23 [AR p.5 ].  
12 ABCA Majority Reasons at para.6 [AR p.17]. 
13 Trial Transcript p. 44, lines 1-9 [AR p. 89].  
14 Trial Transcript p. 71, lines 3-29 [AR p. 116]. 
15 Trial Transcript p. 75, lines 16-28 [AR p. 120]; Trial Transcript p. 87, lines 23-31 [AR p.132]; 

Trial Transcript, p. 74, lines 23-32 [AR p. 119]. 
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a. The sub-contract between Langford and the Respondent required Langford to 

obtain and deliver a labour and material payment bond for the Respondent’s own 

protection.16  

 

b. The Bond expressly states that the obligee was not required to take any act against 

the surety on behalf of the claimants to enforce the provisions of the bond.17  

 

c. The Appellant is a large sophisticated company with five or six hundred employees 

in Canada, and has its own surety or bonding company.18 

 

d. Nothing prevented Wemyss from inquiring about the existence of the Bond much 

earlier than he actually did, and well within the 120 day notice period contemplated 

under the Bond; the Appellant had already encountered problems with invoices 

rendered to Langford at the time it left the project on May 20, 2009.19  

 

e. The Respondent at all material times acted honestly and had no knowledge of the 

fact that the Appellant was a claimant who had not been paid as provided for under 

the contract with Langford.20  

 

f. Upon being asked for the first time by the Appellant, on April 19, 2010, about the 

existence of the Bond, the Respondent immediately provided the Appellant with 

the necessary information.21  

 

13. The Trial Judge considered the issue of whether an obligee/trustee under a labour and material 

payment bond has a positive duty to provide notice to potential claimants of the existence of 

                                                 
16 ABQB Reasons at para. 79 [AR p.11 ]. 
17 ABQB Reasons at para. 79 [AR p.11 ].  
18 ABQB Reasons at para. 85 [AR p.12 ].  
19 ABQB Reasons at para. 86 [AR p.12 ]. 
20 ABQB Reasons at para. 87 [AR p.12 ].  
21 ABQB Reasons at para. 87 [AR p.12 ].  
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the bond, and answered the question in the negative after carefully reviewing the context in 

which such bonds arose. He noted: 

 

According to the common law “third party beneficiary rule”, only a 

party to a contract may sue on it.  

 

This rule can obviously produce harsh results, which has led to much 

academic and judicial commentary and criticism. In a 1987 report, 

the Ontario Law Reform Commission recommended that the rule be 

abolished: Ontario Law Reform Commission, Report on 

Amendment of the Law of Contract (Toronto: Ministry of the 

Attorney General, 1987). In fact, the New Brunswick legislature did 

eventually abolish the third party beneficiary rule in that province: 

Law Reform Act, RSNB 2011, c 184, s 4(1). 

 

In the absence of such legislative action in other common law 

provinces, the courts have developed exceptions to the rule in other 

contexts: London Drugs Ltd v Kuhne & Nagel Ltd, [1992] 3 SCR 

299, Fraser River Pile & Dredge Ltd v Can-Dive Services Ltd, 

[1999] 3 SCR 108, Brown v Belleville (City), 2013 ONCA 148. 

 

However, the trustee wording of the standard form labour and 

material payment bonds pre-dates these developments.  

 

The common law has long been clear to the effect that a beneficiary 

of a trust can sue to enforce the trust or require the trustee to sue: 

Lloyd's v Harper (1880), 16 Ch D 290 (CA).  

 

In order to avoid the application of the third party beneficiary rule, 

the standard bond wording provided, and still provides, that the 

obligee is “trustee” for the benefit of all beneficiaries/claimants. 

Significantly, the bond expressly states that the obligee is not 

obliged to do or take any act, action or proceeding against the 

surety on behalf of any of the claimants to enforce the provisions 

of the bond. It provides, however, that claimants may use the name 

of the obligee to sue on and enforce the provisions of the bond. 

 

The express negation of any requirement on the part of the 

trustee to take action on behalf of the beneficiaries, combined 

with the ability of claimants to sue in the name of the trustee 

support the conclusion that the trustee wording is used in the 

Bond in order to avoid the obstacle raised by the third party 

beneficiary rule.22 [emphasis added] 

                                                 
22 ABQB Reasons at paras. 51-57 [AR p.8 ]. 
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14.  The Trial Judge also reviewed the case law that has considered the operation of labour and 

material payment bonds, starting with this Court’s decision in Johns-Manville,23 and concluded 

that the trust wording in the Bond served a limited purpose, namely, to “address the difficulties 

that the identities of the claimants cannot be ascertained at the time the bond is entered into, 

and that the third party beneficiary rule would otherwise prevent a claimant from suing the 

surety.”24  

 

15. The Trial Judge similarly reviewed and considered cases in which other claimants had argued 

for an expanded view of the duties of obligees/trustees under such bonds.25 In all such 

instances, courts have rejected the argument that obligees/trustees owe any common law 

fiduciary duties to claimants. The Trial Judge concluded that these cases supported the 

proposition that any fiduciary duties must be found in the Bond itself, which was the only link 

between the Appellant and the Respondent. With respect to the Bond itself, the Trial Judge 

held that: 

 

In this case, the sub-contract between Langford and Bird required 

Langford to obtain the Bond for Bird’s own protection. While trust 

relationships undoubtedly take many forms, it is clear from the case 

law, and the terms of the Bond itself, that the trust wording serves a 

limited purpose. Unlike other trust relationships, there is no 

suggestion in the standard wording, or in the case law, that the Bond 

creates duties on the obligee to protect the interests of potential 

claimants. It expressly states that the obligee is not required to take 

any act against the surety on behalf of the claimants to enforce the 

provisions of the bond.26 

 

(ii) Alberta Court of Appeal 

 

16. The majority of the Court of Appeal agreed with the Trial Judge and dismissed the Appellant’s 

appeal, holding that the Respondent, as obligee under the Bond, did not owe a legal duty to 

                                                 
23 ABQB Reasons at paras. 59-63 [AR p.8-9]. 
24 ABQB Reasons at paras. 79-80 [AR p.11 ].  
25 ABQB Reasons at paras. 65-71 [AR p.9-10]. 
26 ABQB Reasons at para. 79 [AR p.11 ]. 
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inform the Appellant of the existence of the Bond until such time as the Respondent was 

specifically asked about the existence of the Bond by the Appellant.  

 

17. The majority of the Court of Appeal noted and relied upon the following critical findings of 

fact made by the Trial Judge:  

 

a. It was not significant that the Respondent knew in August of 2009 that the 

Appellant wanted additional money from Langford because the Respondent was 

not made aware until April 19, 2010 that the Appellant had not been paid; and 

 

b. Having heard nothing further from Langford, the Respondent was entitled to 

assume that Langford and the Appellant had worked out their differences.27  

 

18. Further, the majority of the Court of Appeal noted that the Appellant remained ignorant of the 

existence of the Bond, and its entitlements thereunder, because the Appellant “elected not to 

make inquiries, all the while knowing that such inquiries would definitively confirm or refute 

the existence of a bond.”28 [original emphasis] 

 

19. The majority of the Court of Appeal accepted the case law cited by the Respondent, and relied 

upon by the Trial Judge, as sound in law and principle, and distinguished the trust case law 

relied on by the Appellant on the basis that the parties were not in a reliance-based relationship. 

Specifically, based on the unassailable Findings of Fact by the Trial Judge on this issue, the 

majority of the Court of Appeal held that the Appellant was in no way legally dependent upon 

the Respondent, and that the Respondent had not agreed to relinquish self-interest and act 

solely on behalf of the Appellant.29 The majority of the Court of Appeal concluded, on this 

basis, that the law of fiduciary obligations did not assist the Appellant.30 

 

 

                                                 
27 ABCA Majority Reasons, at para. 12 [AR p. 18]. 
28 ABCA Majority Reasons, at para. 26 [AR p. 20-21]. 
29 ABCA Majority Reasons, at para. 27 [AR p. 21]. 
30 ABCA Majority Reasons, at para. 27 [AR p. 21]. 
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PART II – STATEMENT OF ISSUES 

 

20. The Respondent will address the issues as framed on page 11 of the Appellant’s Factum; 

however, the key threshold issue is essentially whether the Bond creates a trust that gives rise 

to fiduciary obligations on the part of the Respondent, which obligations would include but not 

be limited to, the duty to take proactive steps to identify and notify a potential claimant of the 

existence of the Bond.  

 

21. If this Court should decide that the narrow limited bare trust created by the Bond is not one to 

which fiduciary obligations apply, as accepted by the majority of the Alberta Court of Appeal, 

then the questions posed by the Appellant can be answered with a “no”. 

 

PART III – STATEMENT OF ARGUMENT 

 

Issue 1: Does a trustee have a duty to take reasonable steps to notify beneficiaries about the 

bond’s existence?   

 

(i) The Bond is a limited purpose bare trust  

 

22. As recognized by this Court, “the precise legal and equitable duties that the law will enforce 

in any given relationship are tailored to the legal and practical incidents of the particular 

relationship….[and] that there is no substitute in this branch of the law for a meticulous 

examination of the facts”.31  In other words, the duties of a trustee and the scope of those duties 

must be determined in light of a specific factual context.  

 

23. This is a case involving large, sophisticated commercial entities. The trust document at issue 

is a standard form document widely used within the construction industry.  

 

24. The primary purpose of the Bond is to protect the party who requested it (in this case, the 

Respondent) from risks of non-payment by its sub-contractor, which include the registration 

of liens by unpaid suppliers and sub-subcontractors; delays to the project due to the registration 

                                                 
31 Hodgkinson v. Simms, [1994] 3 S.C.R. 377 at pp. 413-414, paras. i-j (“Hodgkinson”).  
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of liens; stopping the flow of payments due to the registration of liens, work stoppages; 

litigation, etc.  Plainly put, the Respondent did not require Langford to provide the Bond with 

the intent of protecting Langford’s sub-contractors; the Respondent required the Bond to 

protect its own interests as a prime contractor. The parties’ arm’s length commercial 

relationship is characterized by self-interest.32  

 

25. The obligations of parties to a labour and material payment bond are established by the wording 

of the bond itself.33 The Supreme Court of Canada and the majority of the Alberta Court of 

Appeal have held that the trust created by the Bond is limited in its purpose – to avoid the third 

party beneficiary rule.34  Put another way, there is no fiduciary relationship separate and apart 

from the express terms of the bond itself. 

 

26. The relevant “trust” wording in the Bond is as follows: 

 

The Principal and the Surety, hereby jointly and severally agree with 

the Obligee, as Trustee, that every Claimant who has not been paid 

as provided for under the terms of its contract with the Principal, 

before the expiration of a period of ninety (90) days after the date 

on which the last of such  Claimant’s work or labour was done or 

performed or materials were furnished by such Claimant, may as a 

beneficiary of the trust herein provided for, sue on this Bond, 
prosecute the suit to final judgment for such sum or sums as may be 

justly due to such Claimant under the terms of its contract with the 

Principal and have execution thereon. Provided that the Obligee is 

not obliged to do or take any act, action or proceeding against the 

Surety on behalf of the Claimants, or any of them, to enforce the 

provisions of this Bond. If any act, action or proceeding is taken 

either in the name of the Obligee or by joining the Obligee as a party 

to such proceeding, then such act, action or proceeding shall be 

taken on the understanding and basis that the Claimants, or any of 

them, who take such act, action or proceeding shall indemnify and 

save harmless the Obligee against all costs, charges and expenses or 

liabilities incurred thereon and any loss or damages resulting to the 

Obligee by reason thereof. Provided still further that, subject to the 

foregoing terms and conditions, the Claimants, or any of them may 

                                                 
32 See Hodgkinson at p. 415, para. h; See also ABCA Majority Reasons, at para. 27 [AR p. 21]. 
33 Johns-Manville at p. 518.  
34 ABCA Majority Reasons, at para. 14 [AR p. 19]; Johns-Manville.  
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use the name of the Obligee to sue on and enforce the provisions 

of this Bond35. [emphasis added]  

 

27. The highlighted wording in the Bond creates the limited trust necessary in order to avoid the 

“third party beneficiary” rule that would have otherwise prevented a “claimant”, who is not a 

party to the bond, from suing on it. As was noted by the Nova Scotia Court of Appeal: 

 

A trustee is required because at the time the bond is entered into, the 

identities of the claimants cannot be ascertained and for the purpose 

of circumventing the rule preventing third party beneficiaries of a 

contract from suing for breach of a contract to which they are not a 

party.36 

 

28. In his dissenting judgment, Justice Wakeling agreed that the Bond incorporates the trust 

concept because that allows non-parties to the Bond contract to enforce the trust, but went on 

to suggest that the trust concept also imposed trustee duties upon the obligee.37 This conclusion 

is not supported by the authorities upon which Justice Wakeling himself relied. In the article 

cited by Justice Wakeling,38 Professor Flannigan notes that, where the purpose of the trust is 

to avoid difficulties created by the operation of the doctrine of privity of contract, it is often 

the case that the trustee is nothing more than a nominee or bare trustee.39 

 

29. A bare trustee is a trustee who holds legal title to, but who cannot deal independently with the 

trust property.40 Professor Waters has described a bare trust as one “where the trustee or 

trustees hold property without any duty to perform except to convey it to the beneficiary or 

beneficiaries upon demand.”41  

 

                                                 
35 Trial Exhibit #1, Tab #26- copy of L&M Bond [AR p. 255]. 
36 Alta Surety Company v. Harris Steel Ltd., (1993) 119 N.S.R. (2d) 61 (CA), 1993 CanLII 3268 

at para. 19 (NSCA). 
37 Dissenting Judgment of the Alberta Court of Appeal (“ABCA Dissent”) at para. 178 [AR p. 

57]. 
38 ABCA Dissent, at para. 178, footnote 134 [AR p. 57]. 
39 Prof. R. Flannigan, “Business Applications of the Express Trust”, (1998) 36 Alta. L. Rev. 630, 

at 632 [Appellant’s Book of Authorities (“ABA”), Tab 6]. 
40 Ibid. 
41 D.W.M. Waters, M.R. Gillen and L.D. Smith, eds., Waters Law of Trusts in Canada (4th ed.) 

(2012) at p. 33 [RBA, Tab 2]. 
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30. The Alberta Court of Appeal has recognized, in obiter, that a bare trustee does not owe 

fiduciary duties to the beneficiary.42 In a previous case, the Alberta Court of Appeal similarly 

stated that an “individual may hold property on behalf of another as bare trustee without taking 

on all the onerous trappings of a fiduciary”43 and cautioned that: 

 

[i]t is not uncommon for each participant in an arm’s length 

commercial relationship to shoulder specific obligations. While they 

are contractually obligated to fulfill their responsibilities, 

participants neither relinquish their self interest, nor act solely on 

behalf of the other parties by agreeing to do so. Parties may depend 

upon each other to fulfill contractual obligations, without becoming 

peculiarly vulnerable or at each others’ mercies. In a commercial 

environment, courts should be hesitant about grafting fiduciary 

duties onto contractual obligations, which are the very consideration 

for the parties’ bargain.44 

 

31. In the present case, it is clear that the traditional hallmarks of a fiduciary duty are absent. Those 

hallmarks were identified in Frame v. Smith,45 and subsequently expanded upon in Elder 

Advocates of Alberta Society v Alberta,46 as follows: 

 

1) the fiduciary has scope for the exercise of some discretion or power;  

 

2) the fiduciary can unilaterally exercise that power or discretion so as to affect the 

beneficiary’s legal or practical interests;  

 

3) the beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary holding the 

discretion or power; 

 

4) there must be evidence that the fiduciary gave an undertaking of responsibility to act in 

the best interests of the beneficiary; 

                                                 
42 Financial Management Inc. v. Associated Financial Planners Inc. et al., (2006), 384 AR 70, 

2006 ABCA 44 at para. 19.  
43 Ironside et al. v. Smith, (1998), 223 AR 379, 1998 ABCA 366 at para. 71. 
44 Ibid. at para. 79. 
45 Frame v. Smith, [1987] 2 S.C.R. 99 at para. 60. 
46 Alberta v. Elder Advocates of Alberta Society, 2011 SCC 24, [2011] 2 S.C.R. 261, at paras. 30-

34. 
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5) the duty must be owed to a defined person or class of persons who must be vulnerable 

to the fiduciary in the sense that the fiduciary has a discretionary power over them; and  

 

6) the claimant must show that the fiduciary’s power may affect the legal or substantial 

practical interests of the beneficiary. 

 

32. This Court further outlined the factors to be considered in determining the existence of a 

fiduciary relationship in Hodgkinson v. Simms: 

 

In these cases, the question to ask is whether, given all the 

surrounding circumstances, one party could reasonably have 

expected that the other party would act in the former's best interests 

with respect to the subject matter at issue. Discretion, influence, 

vulnerability and trust were mentioned as non-exhaustive examples 

of evidential factors to be considered in making this determination. 

 

Thus, outside the established categories, what is required is evidence 

of a mutual understanding that one party has relinquished its own 

self-interest and agreed to act solely on behalf of the other party. 

… 

The existence of a fiduciary duty in a given case will depend upon 

the reasonable expectations of the parties, and these in turn depend 

on factors such as trust, confidence, complexity of subject matter, 

and community or industry standards.47
 [emphasis added] 

 

33. In Base Controls Ltd. v. Bennett-Wright Group Inc., the Ontario Divisional Court affirmed that 

the hallmarks of a fiduciary relationship were not present between an obligee and a claimant 

under a labour and material payment bond.48 An obligee “in proposing a bonding requirement 

[does not] do so for the benefit of sub-contractors but for its own benefit to avoid … being 

dragged into litigation by unpaid sub-contractors.”49 

 

                                                 
47 Hodgkinson at paras. 32-33 and 35. 
48 Base Controls Ltd. v. Bennett + Wright Group Inc., 2002 CarswellOnt 3682 at para. 10 (Ont. 

SCJ.) (WLNC), aff’d 2003 CanLII 20385 (ON SCDC) 
49 Ibid. at para. 9. 
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34. The Bond does not reflect a mutual understanding between the Appellant and the Respondent 

to the effect that the Respondent would relinquish its own self-interest and agreed to act solely 

on behalf of the Appellant vis-à-vis the Bond and the surety thereunder. Nor is there any 

extrinsic evidence of such understanding. Having regard to relevant considerations, such as 

industry practices and the relative positions of the Appellant and Respondent (both 

sophisticated, arms’ length commercial entities), it would have been unreasonable for the 

Appellant to expect that the Respondent would act in the best interests of the Appellant, rather 

than in its own best interests. 

 

35. As a corollary to the limited purpose of the bare trust found in the Bond, the obligee/trustee’s 

obligations are also limited, and only require the trustee to provide information about the 

existence of the Bond when asked. This principle is well-settled law, as reflected in the 

decisions of Dominion Bridge Co. v. Marla Construction and Dolvin Mechanical Contactors 

Ltd. v. Trisura Guarantee Insurance Co.50 This limited obligation reflects the practical and 

commercial realities of the construction industry in which this type of Bond is used, and the 

purposes for which it is intended to be used. It is an important and prudent construction industry 

practice for potential claimants to make inquiries as to the existence of a labour and material 

payment bond. 51 

 

36. The decisions in Dominion and Dolvin reflect a balanced approach between the interests of the 

bare trustee and a potential claimant on a bond. Information is provided only when an inquiry 

is made.  In the context of inter vivos trusts, Professor Waters observes that when dealing with 

inter vivos trusts, where the beneficiary may be contingently entitled to the benefit of the trust, 

there is a widely held conclusion that, while trustees must always respond to a request by a 

beneficiary, there is no general obligation to seek out and supply knowledge of the trust or its 

terms to potential beneficiaries.52  

                                                 
50 Dominion Bridge Co v Marla Construction Co, 1970 CanLII 274 (Ont. Co. Crt.) 

(“Dominion”); Dolvin Mechanical Contractors Ltd v Trisura Guaranty Co, 2014 ONSC 918 

(CanLII) (Ont. SCJ) (“Dolvin”).   
51 Kenneth W. Scott, Scott and Reynolds on Surety Bonds, loose-leaf (2016-Rel 1) (Toronto: 

Carswell, 2015) at p. 11-10.8- 11-10.9 [RBA, Tab 1]. 
52 D.W.M. Waters, M.R. Gillen and L.D. Smith, eds., Waters Law of Trusts in Canada (4th ed.) 

(2012) at p. 1126 [RBA, Tab 2]. 
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37. The caselaw relied on by the Appellant, namely the authorities dealing with fiduciary 

obligations owed to beneficiaries under inter vivos trusts or wills,53 and specifically, the 

decisions in Short Estate, Re and Hawkesley v. May, are distinguishable from the present case 

as these cases deal with infant beneficiaries, and the rights of those beneficiaries upon reaching 

adulthood. These cases do not deal with bare trusts that arise between sophisticated commercial 

entities.    

 

38. The context in which the Bond was executed and the purpose for which it was required by the 

Respondent, as well as the nature of the relationship between the Respondent and the 

Appellant, represent critical factual differences which distinguish the present appeal from the  

Short Estate, Re case and other authorities cited by the Appellant. 

 

39. Further, there are other relevant considerations which differentiate the Bond from typical trust 

documents, including: 

 

a. At the time that the Principal (in this case, Langford) sought to obtain a labour and 

material payment bond, the Surety conducted an underwriting exercise of 

Langford; 

b. In order to secure its position, the Surety will typically require an indemnity 

agreement with the Principal which protects the Surety in the event that any 

payments are made by the Surety under a labour and material payment bond; 

c. As a precondition to any payment by the Surety under a labour and material 

payment bond, the Principal must have failed to pay a Claimant as per the terms of 

the contract between the Claimant and the Principal; 

d. A Claimant has no absolute entitlement to be paid under a labour and material 

payment bond, as any claim is subject to compliance with the notice requirements 

in the labour and material payment bond and the claim is subject to investigation 

and analysis by the Surety; 

                                                 
53 Appellant’s Factum, paras. 72-94. 
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e. If the Surety makes a payment to a claimant, the Surety can be subrogated to the 

Claimant’s claim; and  

f. The Obligee (in this case, the Respondent) under the labour and material payment 

bond is not required to take any steps, on behalf of the Claimant, to commence an 

action against the Surety.54 

 

40. Having regard to these facts, a labour and material payment bond is very different than a 

business or testamentary trust. The majority of the Alberta Court of Appeal was correct in 

concluding that broader trust principles should not apply to the determination of a trustee’s 

obligations, and the scope of those obligations, under a labour and material payment bond.  

 

41. The Appellant argues that the labour and material payment bond case law relied upon by the 

majority of the Alberta Court of Appeal is not sound.55 In particular, the Appellant submits 

that the duties of a trustee “do not begin and end with the wording of the trust instrument.”56 

In this regard, the Appellant is mistaken; for a limited purpose or bare trust such as the Bond, 

the obligations of the trustee are those expressly set out in the Bond itself. Imposing greater 

obligations on parties like the Respondent will only serve to defeat the Bond’s primary 

intended purpose as a risk management tool. By exposing the Respondent to additional 

potential liability arising from obligations that the Respondent would not otherwise owe to the 

Appellant, this result could curtail others, like the Respondent, from requesting a labour and 

material payment bond moving forward.  

 

42. Contrary to the Appellant’s submissions, trustees under a labour and material payment bond 

do not “relinquish their self-interest in relation to the trust property.”57 The purpose of the Bond 

is to protect the trustee’s self-interest; for the trustee to implicitly relinquish its self-interest 

once the Bond has been delivered makes no commercial or practical sense.  

 

                                                 
54 Canadian Construction Documents Committee, A Guide to Construction Surety Bonds, CCDC 

22 – 2002 at p. 6-7 and at p. 18-19 [RBA, Tab 3]; See also Kenneth W. Scott, Scott and Reynolds 

on Surety Bonds, loose-leaf (2016-Rel 1) (Toronto: Carswell, 2015) at p. 6-34.8 [RBA, Tab 1]. 
55 Appellant’s Factum, paras. 95-100. 
56 Appellant’s Factum, para. 97. 
57 Appellant’s Factum, para. 108. 
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43. In the case of labour and material payment bonds, the trust form is used solely to circumvent 

the third-party beneficiary rule that would otherwise preclude a non-party entity from claiming 

any rights under the bond.58 To hold that “[i]f the trust form is used, the general rules of trust 

law apply”, as suggested by the Appellant,59 is to ignore the factual context in which such 

bonds arise. As recognized by the majority of the Court of Appeal, since the Bond imposes no 

positive obligations of any kind upon the Respondent, without more, the obligations of the 

parties are those established by the wording of the Bond.60 The Bond’s wording clearly states 

that the obligee/trustee is not obliged to do or take any act, action or proceeding against the 

surety on behalf of the claimants to enforce the provisions of the Bond. 

 

(ii) Fiduciary obligations sought to be imposed are far-reaching 

 

44. Imposing broader trust obligations on the bare trust created by a labour and material payment 

bond would only serve to create confusion where there currently is none. Rather than providing 

guidance for the construction industry, the imposition of broader trust obligations would leave 

a trustee asking the following questions, as were raised by the Court in Dominion: 

 

a. When does the duty arise?  

b. At what point in time?  

c. Must the obligee embark upon inquiries? 

d. Who were the labourers?  

e. Who were the creditors? 

f. Who were the suppliers?  

g. Must the obligee seek out the creditors and suppliers?61  

 

45. Other concerns also arise: 

a. How must a trustee communicate the existence of a bond to a potential claimant? 

b. If posting of the bond is required, where must the bond be posted? 

                                                 
58 ABCA Majority Reasons, at para. 14 [AR p. 19]. 
59 Appellant’s Factum, para. 113. 
60 ABCA Majority Reasons, at para. 14 [AR p. 19]. 
61 Dominion at para. 20.  
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c. Is a trustee obligated to notify a potential claimant (e.g. a supplier) who isn’t ever 

physically on the project site?   

d. Would these obligations conflict with existing provincial legislation requiring 

posting and disclosure?  

e. At what point in time would a trustee have “done enough” to satisfy its obligations?  

 

46. The risk that extensive and onerous obligations may attach to a contractor who accepts a labour 

and material payment bond would represent a significant drawback to the use of such bonds, 

undermining the very purpose for which they are currently used – namely, as a risk 

management tool for prime contractors involved in large construction projects. Imposing any 

additional trust obligations, as urged by the Appellant, would create an unwanted and 

undesirable distortion in construction contract administration. 

 

(iii) Statutory remedies available  

 

47. It is clear that the Appellant’s designated representative, namely Mr. Wemyss, failed to take 

the simple step of making an inquiry further up the construction contract chain about the 

existence of the Bond. This is a common sense practical step that should have been followed.  

It is also clear that while Mr. Wemyss may have had reasons for not making the inquiry, either 

through lack of specific knowledge or experience, there is no reason why a large and 

sophisticated entity like the Appellant would have failed to make that same inquiry. As noted 

by the trial judge, “if you never ask you never know.” 62 

 

48. The Appellant is in a totally different set of circumstances than those created by a testamentary 

or inter vivos trust where the beneficiary would not necessarily know who to ask about the 

existence of a trust. By contrast, in a construction project, a supplier or subcontractor need only 

inquire further up the construction contract chain as to the existence of a labour and material 

bond. 

 

                                                 
62 ABQB Reasons at para. 86 [AR p. 12]; see also Dominion at para. 20. 
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49. Further, in coming to its conclusion that broader trust principles did not apply to the Bond, the 

majority of the Alberta Court of Appeal considered existing tools available to a 

beneficiary/claimant to protect its interests. The majority of the Alberta Court of Appeal noted 

that statutory remedies were available which would assist any potential beneficiary/claimant 

to easily discover the existence of a labour and material payment bond, and concluded that 

there is a reasonable expectation that a potential beneficiary/claimant would avail itself of those 

statutory remedies if required.  

 

50. Against this background, the majority of the Alberta Court of Appeal declined to impose 

additional proactive obligations on an oblige/trustee, noting: 

 

The appellant does not dispute the fact that it had the means to 

legally compel the respondent to provide information about a 

bond under s 33 of Alberta’s Builders’ Lien Act. Nor does it 

suggest ignorance of its general rights under a labour and material 

payment bond, or the need for timely notice to be given under such 

an instrument. The appellant’s knowledge and ability to 

independently, legally compel information from entities it explicitly 

knew possessed the ability to confirm or refute the existence of a 

bond, in circumstances where the appellant was aware of the 

possibility that such a bond may exist, wholly distinguishes the 

appellant’s situation from that of an infant who has no means 

whatsoever of learning of the existence of a trust in their favour, 

except and unless the trustee informs them of the trust’s existence. 

Infant beneficiaries ignorant of a trust will necessarily remain 

ignorant, by force of circumstance, until informed otherwise by 

some person completely unknown to them. In contrast, the 

appellant remained ignorant of the existence of its entitlement 

to claim under this specific labour and material payment bond 

because the appellant elected not to make inquiries, all the while 

knowing that such inquiries would definitively confirm or refute 

the existence of a bond. In sum, the infant beneficiaries possessed 

no independent ability to obtain necessary information; the appellant 

did.63 [emphasis added] 

 

51. To the extent that lack of knowledge regarding the existence of a labour and material payment 

bond may be viewed as a concern or obstacle to the fulfillment of the purpose of the bond, s. 

                                                 
63 ABCA Majority Reasons, at para. 26 [AR p. 20-21]. 
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33 of Alberta’s Builders’ Lien Act, and other similar provincial legislation, provide statutory 

remedies to address that issue. Similar statutory remedies do not exist in the context of business 

or testamentary trusts; this distinction is a reflection of and further underscores the fundamental 

difference between labour and material payment bonds and business or testamentary trusts.  

 

52. Construction lien legislation across Canada contains similar provisions to s. 33 of Alberta’s 

Builders’ Lien Act.64 In all instances, a potential claimant under the labour and material 

payment bond bears the onus of requesting such information. It is also noteworthy that certain 

provincial statutes applicable to the construction industry do, in fact, require certain documents 

to be posted. For example, section 19 of the Alberta Builders’ Lien Act, RSA 2000, c. B-7 

requires a certificate of substantial performance to be posted on the job site.65 There is no 

requirement to post a labour and material payment bond on the job site except in cases to which 

the Alberta Public Works Act, RSA 2000, c. P-46 applies; under that legislation, a contractor 

is required to display, at a public work job site, a copy of any labour and material payment 

bond.66  

 

53. Provincial Legislatures, in enacting various statutes applicable to the construction industry, 

turned their mind to, among other things, the necessity of providing access to information. The 

resulting statutory scheme represents the balancing of rights and obligations. Imposing a 

common law proactive obligation to inform potential claimants of the existence of a labour 

and material payment bond would alter this balance and it usurp the clear intent of Provincial 

Legislatures who enacted the legislative framework for liens, and would represent an 

unprecedented incursion into private contractual arrangements.  

 

                                                 
64 Alberta Builders’ Lien Act, RSA 2000, c. B-7, s. 33(1); British Columbia Builders’ Lien Act, 

SCB 1997, c. 45, s. 41(1); Manitoba Builders’ Lien Act, CCSM c. B91, s. 58(1); New Brunswick 

Mechanics’ Lien Act, RSNB 1973, c. M-6, s. 32(1); Nova Scotia Builders’ Lien Act, RSNS 1989, 

c. 277, s. 32; Ontario Construction Lien Act, RSO 1990, c. C.30, s. 39(1); Prince Edward Island 

Mechanic’s Lien Act, RSPEI, 1988, c. M-4, s. 32(5); Saskatchewan’s The Builders’ Lien Act, SS 

1984-85-86, c. B-7.1, s. 82(1)  
65 Builders’ Lien Act, RSA 2000, c. B-7, s. 19  
66 Public Works Act, RSA 2000, c. P-46, s. 17(1).  
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54. Notably, the Ontario Legislature has introduced its Bill 142, Construction Lien Amendment 

Act, 2017 on May 31, 201767 which, if passed, should come in force in 2018. While many 

amendments are proposed for Ontario’s current Construction Lien Act including some to s. 

39(1), the Ontario Legislature maintained the 1983 statute in respect of the rights and 

obligations under s. 39(1) provisions for access to contractor information only arising upon a 

written request, and in fact it did expand the rights to information as to state of accounts upon 

a written request. The new Act would continue to give a person such as the Appellant the right, 

at any time, by written request, to require information to be provided from the owner, 

contractor, or subcontractor including a copy of any labour and material payment bond. 

 

55. The current approach, reflected in the case law relied upon and followed by the majority of the 

Alberta Court of Appeal, respects the legislated protection of sub-trades and suppliers without 

unduly encroaching on private contractual relations in the construction pyramid. That approach 

relies on a clear triggering event that alerts an obligee/trustee to the need to disclose the 

existence of the labour and material payment bond to a claimant/beneficiary. The clear 

triggering event is a specific inquiry about the existence of a bond, or a formal demand under 

applicable lien legislation. Simply put, the Appellant could have made a direct inquiry of any 

one of three persons, namely, its subcontractor Langford, the Respondent or the Owner Suncor, 

in order to determine the existence of the Bond.   

 

56. By contrast, the imposition of any of the suggestions made by Justice Wakeling in his 

dissenting decision would add unnecessary uncertainty and inefficiency in contractual 

administration and the contractual matrix and undoubtedly attract recurring litigation by those 

who have failed to pursue timely lien, bond or trust claims or by those who have failed to avail 

themselves of other statutory remedies including the right to information. There is no 

compelling reason for this Court to interfere in this aspect of the construction contract pyramid 

relationship when Alberta and other Provincial Legislatures have provided a right to request 

the bond information and Canada’s lower courts are consistently applying this Court’s existing 

guidance. 

 

                                                 
67 Bill 142, Construction Lien Amendment Act, 2017, First Reading carried May 31, 2017. 
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57. In summary, the answer to the first issue raised by the Appellant is “no”: the obligee/trustee 

under a labour and material payment bond has no obligation to take reasonable steps to notify 

beneficiaries about the bond’s existence in the absence of a specific inquiry regarding the same. 

A labour and material payment bond is fundamentally different from a business or testamentary 

trust, and the general rules of trust law should not apply to such bonds in the manner suggested 

by the Appellant. 

 

Issue 2: Did the Respondent breach its duties under the Bond?   

 

58. The facts clearly establish that, upon receipt of the Appellant’s inquiry as to the existence of a 

labour and material payment bond in April 2010, the Respondent promptly provided all 

necessary information to the Appellant. In doing so, the Respondent discharged its only 

notification obligation vis-à-vis the Appellant. 

 

59. As the Respondent was under no legal obligation to notify the Appellant (or any other potential 

claimant/beneficiary) about the existence of the Bond unless and until the Appellant made an 

inquiry in that regard, the Respondent did not breach its duties under the Bond. 

 

60. At paragraph 141 of the Appellant’s Factum, the Appellant states that it would have made a 

claim on the Bond within the time period required and that it would have recovered $659,671. 

With respect, there is no such evidence. 

 

61. If it is held that the Respondent breached its duties under the Bond, which is not admitted, then 

it is not certain as to what damages, if any, flow from that breach. With respect, that would be 

a matter for the Trial Judge to determine.  

 

Conclusion  

 

62. The law in relation to a trustee’s obligation to disclose the existence of a labour and material 

payment bond is clear. The trust created by a labour and material payment bond is a limited 

one with a limited purpose. It is akin to a bare trust, pursuant to which the obligee/trustee 

has no fiduciary obligations to beneficiaries or potential beneficiaries. To impute such 

obligations to the Respondent under the Bond, as Justice Wakeling suggested, would run 
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contrary to well-established jurisprudence, the terms of the Bond itself, and accepted 

construction industry practices. 

63 In three prior cases, involving similar facts and virtually identical arguments, the courts 

have come to the same conclusions regarding a trustee's obligations under a labour and 

material payment bond. Under such bond, the trustee is obliged to provide information only 

when asked. 

64. The imposition of fiduciary obligations suggested by the Appellant would alter the plain 

wording of labour and material payment bonds, and would fundamentally impact the very 

purpose of such bonds — namely, the mitigation of risks to the obligee/trustee associated 

with non-payment of sub-contractor claims. Such changes would also undermine the clear 

legislative intent of builders'/construction lien statutes. 

65. The Appellant proposes a solution that is in search of a problem; indeed a solution that 

would create problems in a private bonding regime that already works. 

PART IV — SUBMISSIONS ON COSTS 

66. The Respondent submits that costs, at the appeal stage and below, should follow the event. 

PART V — ORDER REQUESTED 

67. The Respondent requests that the appeal be dismissed, with costs to the Respondent in this 

Court and the Courts below. 

41,  
ALL OF WHICH IS RESPECTFULLY SUBMITTED this   24   day of July, 2017 

BROWNLEE LLP 

Paul V. Stocco 
Counsel for the Respondent, 
Bird Construction Ltd. 
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