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PART 1: OVERVIEW OF POSITION 

A. OVERVIEW 

1. This case involves a five-year wait for a five-day trial. As a case of moderate complexity 

involving a lengthy delay, this matter exemplifies the "culture of delay" in the criminal 

justice system that this Court has condemned in recent judgments. 

2. In R. v. Vassel!, [2016] S.C.J. No. 26, 337 C. C. C. (3d) 1, 1 this Court criticized the Crown for 

failing to take a more proactive approach to moving the matter forward and the criminal 

justice system for being "insufficiently robust" to provide Mr. Vassell with earlier trial dates.2 

3. Eight days after Vassell, this Court releasedR. v. Jordan, [2016] S.C.J. No. 27, 335 C.C.C. 

(3d) 403, in which it overhauled the approach courts are to take in analyzing section 11(b) 

applications. Jordan was designed to be simpler than the former approach, set out in R. v. 

Askov, [1990] 2 S.C.R. 1199, 59 C.C.C. (3d) 449 and R. v. Morin, [1992] 1 S.C.R. 771, 71 

C.C.C. (3d) 1, and less forgiving of delay. 

4. Jordan sets a presumptive ceiling of 30 months for Superior Court matters and mandates that 

delays stretching beyond the ceiling can only be justified where the Crown can establish they 

were outside of its control, in that they were due to events that were unforeseen or 

unavoidable and could not reasonably be remedied. In the new Jordan framework, this Court 

did away with the category of"inherent delay," which had traditionally been treated as 

neutral. Delays that were once considered "inherent," and were often used to justify lengthy 

delays, are now subsumed into the 30-month ceiling.3 

5. Jordan also allows for "transitional exceptional circumstances" that could apply to cases that 

were already in the system prior to the release of Jordan. "Transitional" delays can be 

excused where it is shown that the parties were behaving in a way that would be considered 

reasonable under the law as it previously existed. 

1 Which involved a three-year wait for a three-day trial. 
2 R. v. Vassel/, [2016) S.C.J. No. 26, 337 C,C.C. (3d) I at para. 12. 
3 R. v. Jordan, [2016) S.C.J. No. 27, 335 C.C.C. (3d) 403 at para. 53. 
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6. As the case at bar was in the system prior to Jordan, it was a transitional case and was 

assessed under both Askov/Marin and Jordan. 

7. Applying Askov/Marin, the trial judge found that the delay was unreasonable and stayed the 

charges against the Appellant. 

8. While the majority of the Court of Appeal accepted and employed the new language from 

Jordan, it disregarded the spirit of the decision. In overturning the trial judge' s decision, the 

majority of the Court of Appeal re-characterized delays labeled inherent or Crown delays as 

"exceptional circumstances" or "transitional exceptional circumstances." In so doing, it 

allowed delays that were clearly within the control of the Crown to be explained away as 

"exceptional." It also allowed the Crown to fall back on the old crutch of"inherent delay," 

allowing such delays to be characterized as "exceptional" and thereby deductible from, rather 

than counting toward, the ceiling in Jordan . 

9. As it is the goal of this Court to put an end to the "culture of complacency within the system 

towards delay"4 the majority got it wrong when they relied upon Jordan to save the instant 

case. Delays judged unreasonable under Askov/Morin and should not be excused under 

Jordan . 

10. The majority failed to grasp that the transition from Askov/Morin to Jordan was not a so 

much a flipping of a switch, but more the turning of a tuning knob, with Vassell marking the 

halfway point between Askov!Morin and Jordan. Vassel! proposes that courts take a more 

holistic view of delay than had traditionally been taken under the Askov/Morin approach. It 

admonished lower courts not to become so bogged down in the minutiae of the s. ll(b) 

calculus that they "miss the forest for the trees" and suggested that some delays were simply 

too long to be justified. Justice Moldaver ruled that the forest in Vassel/ was "plain as day": 

"Looking at this forest- that is, the overall delay [three years] in a case of moderate 

complexity- I am satisfied that the delay was unreasonable."5 

4 R. v. Jordan, supra note 3 al para. 4. 
5 R. v. Vassel/, supra note 2 at para. 3, 
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11. Justice White, writing in dissent for the Court of Appeal, grasped that his court's decision 

should be in keeping with the spirit of this Court's decisions in Jordan and Vassel! and 

should be informed by this Court's desire to move toward a culture of expediency. Justice 

White ensured that any delay that was not clearly due to the defence or to an event that was 

truly unforeseen or unavoidable counted toward the Jordan ceiling and put the onus firmly on 

the Crown to justify any excessive delay. He issued a well-reasoned decision that supported 

the trial judge's finding that the delays in this case were unreasonable under Askov/Marin and 

refused to use the new categories in Jordan to perpetuate a culture of complacency toward 

delay. 

12. This is not a case, as in Macbeth, ofBimam Wood coming to Dunsinane Hill. 6 In this case, 

the forest is as plain as day: waiting five years for a five-day trial on a matter of moderate 

complexity is simply too long! Consequently, this case should attract a Charter remedy 

pursuant to sections 11(b) and 24(1) of the Charter . 

B. FACTS 

i) The Charges 

13. The Appellant, James Cody, was charged with two counts ofpossession of cocaine and 

marijuana for the purpose of trafficking, one count of possessing a prohibited weapon and 

one count of possessing a weapon while prohibited from doing so. 

14. The charges arose from a joint Royal Newfoundland Constabulary and Royal Canadian 

Mounted Police investigation into drug trafficking, which began in September 2009 under the 

code name "Operation Razorback". The Appellant was not a suspect in this investigation and 

was not under police surveillance. However, on the evening of January 12, 2010, the order 

was given to arrest one of the suspects in the investigation and the next person he met. The 

Appellant was that person . When the police searched the Appellant's vehicle, they found 

cocaine, marijuana and a stun gun. 

6 Macbeth IV, i, 92-94. 



ii) The Delays 

15. The progress of the Appellant's matter was delayed by the following issues: 

Reason for Delay Description Dates of Length of 
Delay Delay 
Period 

Preparation of As the Appellant's charges arose as a January 12- 5 months, 20 
Crown Disclosure result of a large investigation, there was June 30, days 

a large amount of disclosure. 2010 

Dispute regarding Crown counsel wanted defence lawyers July 1- 3 months, 18 
Undertaking involved in the case to sign an October 18, days 

undertaking stating that once the 2010 
accused individuals received 
disclosure, they would not copy or 
distribute it. 

The defence lawyers took the position 
that they could not guarantee that their 
clients would abide by this condition, 
and they refused to sign the 
undertaking. 

Crown counsel refused to turn over 
disclosure. 

After defence counsel filed a section 7 
Charter application, Crown and 
defence counsel reached an agreement 
that the accused individuals would sign 
an undertaking independent from the 
defence lawyers ' undertakings. 

Awaiting As a result of the delay in the Crown's October 19, 4 months, 24 
Preliminary Inquiry disclosure, counsel for the Appellant 2010- days 

acknowledged in October that he was March 11, 
not in a position to proceed. The 2011 
preliminary was set for March to give 
defence counsel time to review the 
disclosure. 

Change in Counsel The Appellant changed counsel. The March 12- 27 days 
new counsel required time to review April 7, 
disclosure. 2011 
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Defence Counsel's The arraignment was delayed to April 8, 11 months, 25 
Unavailability accommodate a previous trial 2011-April days 

commitment by defence counsel. 2,2012 

Court and Crown In April, the court was available to April 3- Court 
Unavailability accommodate a trial in September. November Unavailability : 

5,2012 5 months 
However, Crown counsel was 
unavailable until November. Crown 

Unavailability : 
2 months 

Counsel's Defence counsel was appointed to the November 4 months, 21 
Appointment to the bench. The Appellant required time to 6,2012- days 
Bench retain new defence counsel. New March 26, 

counsel needed time to become familiar 2013 
with the case. 

Appellant's Defence counsel had inadvertently March 27- 1 month, 11 
Unavailability agreed to a Charter application hearing May6, days 

when the Appellant was not available. 2013 
The matter was rescheduled. 

McNeil Disclosure The day before the day on which the May 7- 5 months, 2 
Appellant's Charter application was October 8, days 
scheduled to be heard, the Crown 2013 
advised defence counsel that one of the 
officers involved in the investigation 
leading to the Appellant's charges was 
the subject of a disciplinary hearing. 
Defence counsel was of the view the 
Charter application should be 
postponed pending the outcome of the 
disciplinary hearing. 

The Crown did not object and the 
hearing was postponed. 

In the end, the disciplinary hearing did 
not affect the officer's credibility and 
was not referred to during the Charter 
application hearing. 

Charter Application The Appellant brought application for October 9, 3 months, 27 
exclusion of evidence based alleged 2013- days 
breaches of hiss. 8 and 9 Charter January 30, 
rights during a warrantless arrest and 2014 
search. The application was dismissed. 
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Error in Agreed The agreed statement of facts was January 31- 4 months, 28 
Statement ofFacts; prepared by a police officer for the June 27, days 
Abuse of Process benefit of the Crown. Crown and 2014 
Application; and defence counsel approved it. 
Application to 
Reopen Charter The Crown later informed Defence 
Application Counsel that the statement contained an 

error. 

Defence counsel requested time to 
make an application regarding the 
error. The request was granted and the 
matter was adjourned. Defence counsel 
was ill on the new hearing date and the 
matter was adjourned again. 

Defence counsel's motion, based on 
abuse of process, was heard and 
dismissed. 

The Appellant's Charter application 
regarding the sufficiency of the 
grounds for his arrest was reopened but 
the original decision, that sufficient 
grounds existed, was confirmed. 

Application for The Appellant brought an application June 28- 2 months, 13 
Recusal to have the judge recuse himself based September days 

on his exposure to an erroneous fact. 10,2014 
The application was dismissed. 

Court Unavailability In September 2014, defence counsel September 4 months 
stated she was ready to proceed to trial, 11 , 2015-
but the Court's schedule did not permit January 30, 
a five-day hearing until January 2015 . 2015 
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iii) The Trial Decision 

16. On December 19, 2014, the trial judge stayed the charges against the Appellant. At this 

point, the Appellant's trial was scheduled to start on January 26, 2015, 60 months and 21 

days after charges had been laid against him, and run for five days. 

17. In coming to his decision, the trial judge applied Askov and Morin. Under Askov/Marin, the 

onus was on the accused to establish a breach of his section 11 (b) rights. The court began by 

calculating the total delay between committal and trial and then subtracting any periods of 

delay waived by the defence from this total. Askov/Marin set out a guideline of expected 

institutional delay of six to eight months. If this guideline were exceeded, the court would 

proceed to characterize the periods of delay as inherent delay, institutional delay, actions of 

the Crown, actions of the defence or "other." The court would then determine whether the 

delay was unreasonable on the basis of the interests section 11(b) aims to protect; the 

explanations provided for the delays; and the prejudice to the accused caused by the delays. 

18. The trial judge found that the delay between the Appellant's committal for trial and the 

anticipated conclusion of his trial was 45 months and 23 days. Once the period of the 

Appellant's Askov waivers of 13 months and five days was deducted from this period, a delay 

of 32 months and eight days remained, which was well beyond the guideline set out in Askov. 

19. The trial judge characterized the delays in the instant case as follows: 

Action of the Crown 

Dispute regarding Undertaking 
Crown Unavailability 
Three months of the delay caused by McNeil Disclosure 
Four months and 21 days of the delay caused by the Error in Agreed Statement of Facts; 

Abuse of Process Application; and Application to Reopen Charter Application 
One month and six days of the delay cased by the Appellant's Application for Recusal 

Actions of the Defence 

Defence Counsel's Unavailability (Askov waiver) 
Appellant's Unavailability (Askov waiver) 
Change in Counsel 
Charter Application 
One month and seven days of the delay cased by the Application for Recusal 



Inherent Delay 

Preparation of Crown Disclosure 
Awaiting Preliminary Inquiry 
Court Unavailability between May and September 2012 
Two months and two days of the delay caused by McNeil Disclosure 
Seven days of the delay caused by the Error in Agreed Statement of Facts; Abuse of Process 

Application; and Application to Reopen Charter Application 

Institutional Delay 

Court Unavailability between September 2014 and January 2015 

Other 

Counsel's Appointment to the Bench 

20. The trial judge found that on the basis of this analysis, the delay in this case was 

unreasonable. He found that the Appellant's conduct had resulted in only six months of delay 

and that "[t]he balance of the 41 months and 16 days in delay was wholly outside of his 

control. Rather, this delay was attributable in no small measure to the actions of the Crown, 

institutional and inherent delay and other factors ." Although the 17 months and 22 days of 

inherent delay could be considered neutral in the assessment of reasonableness, this still left 

two years. Over half of this delay was attributable to the actions of the Crown and the rest 

was caused by institutional delay and the appointment ofthe Appellant's former counsel to 

the bench.7 

7 Trinl Decision, Appellant's Record, Tab I at para. 188. 
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iv) The Majority Decision at the Court of Appeal 

21. The trial judge's decision staying the Appellant's charges was filed December 19, 2014. The 

Crown's appeal was heard by the Court of Appeal on March 16, 2016. Judgment was 

reserved. 

22. On July 8, 2016, this Court issued its decision in Jordan. The Court of Appeal allowed the 

Crown and Mr. Cody to make additional submissions in light of Jordan. 

23 . The Crown's pre-Jordan position was that the trial judge erred by attributing periods of delay 

to the Crown that should have been attributed to Mr. Cody or the inherent time requirements 

of the case and that the trial judge failed to consider society's interest in having the case tried 

on its merits. 

24. The Crown's post-Jordan position was that its pre-Jordan position and submissions remained 

valid. The Crown argued that under the Jordan framework Mr. Cody's actions and waivers 

made him responsible for 20 months and 7 days delay and that 22 months and 11 days delay 

should be attributed to "exceptional circumstances" and "transitional exceptional 

circumstances." If these amounts were subtracted from the total delay of 60 months and 21 

days, the result would be that Mr. Cody's trial was delayed by only 18 months and 3 days, 

which is under the Jordan ceiling. 

25 . The Appellant acknowledged that his Askov waivers, totaling 13 months and five days, and 

the four months and 21 days delay caused by the appointment of his former counsel to the 

bench (an exceptional circumstance under Jordan) should be subtracted from the total delay . 

However, he denied that any of the other delays should be deducted. Mr. Cody's proposed 

calculations would result in a net delay of over 40 months, placing it above the Jordan 

ceiling. 



26. The majority characterized the bulk of the delays as being deductible from the total on the 

following bases: 

Askov Waivers 

Defence Counsel's Unavailability 
Appellant's Unavailability 

Other Delay Attributable to the Appellant 

Change in Counsel 

Exceptional Circumstances 

Four months of the delay caused by Preparation of Crown Disclosure 
Dispute regarding Undertaking 
Appointment of Counsel to the Bench 
McNeil Disclosure 
Error in Agreed Statement of Facts; Abuse of Process Application; and Application to Reopen 

Charter Application 
Application for Recusal 

Transitional Exceptions 

Crown Unavailability from September to November 2012 
Charter Application 

27 . The majority found that once the deductible delays were deducted from the total delay, the 

net delay was 16 months, three days, which was well below the Jordan ceiling. 

v) The Dissent at the Court of Appeal 

28. Justice White began his dissent by comparing the instant case to that of Vassel! in which this 

Court found that a delay of three years for a three-day trial was too long. Justice White 

determined that a five-year wait for a five-day trial was likewise too long and flew in the face 

ofthe section 11(b) promise oftrial within a reasonable time. In so finding, he noted that 

such a delays was "a phenomenally long time in any circumstances and twice the 

presumptive ceiling in R. v. Jordan" .8 

8 Court of Appeal Decision, Appellant 's Record, Tab 2 at para. 66. 
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29. Justice White explained that as the instant case was one of the first appellate decisions to 

address fundamental questions about the application of the Jordan framework, the Court of 

Appeal " must attempt to fi11 in the broad lines drawn by the higher court so the new 

framework operates as fairly and practically as possible."9 

30. Justice White set out this Court's goals in creating the Jordan framework as follows : 

• To create a more predictable, less confusing and less complex framework than the old 

Morin factors; 

• To help end a culture of tolerance for delay; and 

• To promote good behaviour. 

Further, this Court aimed to succeed at these goals while avoiding a sudden flood of 

transitional stays .10 

31. Justice White predicted that a successful implementation of the Jordan framework would 

lead to a "virtuous cycle of promptness" and that while the framework may lead to a 

temporary increase in stays, it would subsequently subside.11 

32. Justice White stated that the role of appellate courts in successfully implementing the new 

framework is to ensure that "Jordan, as interpreted and applied, provides the right incentives 

and rewards [to] both Crown and defence for promptness." 12 

33 . Justice White characterized the delays in the instant case as follows : 

Delay..!JlOt Deductible from the Total Delay 

Preparation of Crown Disclosure 
Dispute regarding Undertaking 
Crown Unavailability 
McNeil Disclosure 
Charter Application 
Error in Agreed Statement of Facts; Abuse of Process Application ; and Application to 

Reopen Charter Application 

9 Court of Appeal Decision, supra note 8 at para. 7 L 
10 Ibid. at para. 72 
11 Ibid. at para 74. 
12 Ibid. at para. 75 
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Deductible Dela s 

Askov Waivers 

Defence Counsel's Availability 
Appellant's Availability 

Other Delays Attributable to the Appellant 

Change in Counsel 
Application for Recusal 

Exceptional Circumstance 

Counsel's Appointment to the Bench 

34. Justice White found that found that once the deductible delays were deducted from the total 

delay, the net delay was 39 months and 7 days. 

PART II: QUESTIONS IN ISSUE 

35 . This appeal raises the issue of whether a stay of proceedings should have been granted due to 

an infringement of the Appellant's right to be tried within a reasonable time as guaranteed by 

subsection 11 (b) of the Charter of Rights and Freedoms. 

PART III: STATEMENT OF ARGUMENT 

A. THEJORDANFRAMEWORK 

36. In Jordan , this Court set out that in Superior Court cases, there is a presumptive ceiling of 30 

months delay; any delay that exceeds this ceiling will be presumed unreasonable. As defence 

delay does not count toward this ceiling, the court must begin its analysis by subtracting the 

amount of defence delay from the total delay. 



37. There are two types of defence delay: delay waived by the defence (through an Askov waiver) 

and "delay caused solely by the conduct of the defence." 13 This second type of delay 

comprises "those situations where the accused's acts either directly caused the delay .. . or the 

acts of the accused are shown to be a deliberate and calculated tactic employed to delay the 

trial". 14 The majority in Jordan explained, 

Deliberate and calculated defence tactics aimed at causing delay, which include 
frivolous applications and requests, are the most straightforward examples of defence 
delay. Trial judges should generally dismiss such applications and requests the 
moment it becomes apparent they are frivolous . 

As another example, the defence will have directly caused the delay if the court and 
the Crown are ready to proceed, but the defence is not. The period of delay resulting 
from that unavailability will be attributed to the defence. However, periods of time 
during which the court and the Crown are unavailable will not constitute defence 
delay, even if defence counsel is also unavailable ... 15 

38. This Court summarized the second type of defence delay as follows : 

To be clear, defence actions legitimately taken to respond to the charges fall outside 
the ambit of defence delay. For example, the defence must be allowed preparation 
time, even where the court and the Crown are ready to proceed. In addition, defence 
applications and requests that are not frivolous will also generally not count against 
the defence. We have already accounted for procedural requirements in setting the 
ceiling. And such a deduction would run contrary to the accused's right to make full 
answer and defence.16 

39. If, after subtracting defence delay, the resulting delay is above 30 months, the onus is on the 

Crown to rebut the presumption of unreasonableness . The presumption may be rebutted on 

the basis of"exceptional circumstances", which are circumstances that "lie outside the 

Crown' s control in that (1) they are reasonably unforeseen or reasonably unavoidable, and (2) 

they cannot reasonably be remedied." Where an event that causes delay is found to be an 

exceptional circumstance, the delay reasonably attributable to that event is subtracted from 

the total delay .17 

13 R. v. Jordan, supra note 3 at paras. 6 I and 63. 
14 R. v. Askov, [1990] 2 S C R 1199, 59 C.C.C. (3d) 449 at pp. 1227-28, cited in R. v. Jordan, ibid. at para. 63 . 
15 R. v. Jordan, ibid. at paras. 63-64. 
16 Ibid. at para. 65. 
17 Ibid. at pant. lOS. 
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40. Exceptional circumstances can arise "from a discrete event (such as an illness, extradition 

proceeding, or unexpected event at trial) or from a case's complexity ." Neither a particularly 

serious offence nor chronic institutional delay will be considered an exceptional 

circumstance. Furthermore, the absence of prejudice cannot be used to justify any delays 

once the ceiling has been exceeded. "Once so much time has elapsed, only circumstances 

that are genuinely outside the Crown's control and ability to remedy may furnish a sufficient 

excuse for the prolonged delay." 18 

41. The Crown must be prepared to mitigate any delay resulting from a discrete exceptional 

circumstance.19 It is not enough for the Crown to simply point to difficulties that led to the 

delays. "It must also show that it took reasonable available steps to avoid and address the 

problem before the delay exceeded the ceiling." Such steps may include "prompt resort to 

case management processes to seek the assistance of the court, or seeking assistance from the 

defence to streamline evidence or issues for trial or to coordinate pre-trial applications" or 

other appropriate procedural means. It is not necessary for the Crown to show that its steps 

were successful; rather, that it took reasonable steps in an attempt to avoid the delay. 20 

42. When dealing with a case of particular complexity, the trial judge must 

. .. consider whether the Crown, having initiated what could reasonably be expected to 
be a complex prosecution, developed and followed a concrete plan to minimize the 
delay occasioned by such complexity (R. c. Auclair, 2014 SCC 6, [2014] 1 S.C.R. 83 
(S .C.C.) , at para. 2). Where it has failed to do so, the Crown will not be able to show 
exceptional circumstances, because it will not be able to show that the circumstances 
were outside its control.21 

43 . In cases where charges were brought prior to the release of Jordan , a "transitional 

exceptional circumstance" may apply: 

This transitional exceptional circumstance will apply when the Crown satisfies the 
court that the time the case has taken is justified based on the parties ' reasonable 
reliance on the law as it previously existed. This requires a contextual assessment, 
sensitive to the manner in which the previous framework was applied, and the fact 

18 R. v. Jordan, supra note 3 at para. 81. 
19 Ibid atpnra. 75. 
20 Ibid. at pnra. 70. 
21 Ibid. nt pnra. 79. 
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that the parties' behaviour cannot be judged strictly, against a standard of which they 
had no notice. For example, prejudice and the seriousness of the offence often played 
a decisive role in whether delay was unreasonable under the previous framework . For 
cases currently in the system, these considerations can therefore inform whether the 
parties' reliance on the previous state of the law was reasonable.22 

B. PRE-JORDAN PRINCIPLES THAT REMAIN RELEVANT 

44. While Jordan changed the method courts are to use to determine whether delay in a particular 

case is unreasonable, many of the principles from the case law that existed prior to Jordan 

remain valid. Three principles that are of particular relevance in the instant case are the 

following : 

1) From Askov:" ... the longer the delay, the more difficult it should be for a court to excuse 

it .. . very lengthy delays may be such that they cannot be justified for any reason";23 

2) From Vassell: "when a violation is raised, courts must be careful not to miss the forest for 

the trees"· 24 and 
' 

3) From Askov: it is the Crown's responsibility to bring accused persons to trial in a timely 

way. 

45 . Given the significant delay that has occurred in this case, it is important to heed this Court's 

warning in Askov that some delays are so lengthy that it may not be possible to justify them. 

It is in this context that Vassell cautioned courts of the importance of "not losing sight of the 

forest for the trees ." Justice Moldaver, for a unanimous court, ruled that forest in Vassell was 

"as plain as day": a three-year delay in a case of moderate complexity was unreasonable. 25 

46. Heeding the warnings set out by this Court in Askov and Va.s·sell, the British Columbia 

Supreme Court recently ruled that a five-year-and-eight-month wait for a five-day trial in 

regard to a fairly straightforward marijuana grow op case was unacceptable. In R. v. 

22 R. v. Jordan, supra note 3 at para. 96. 
23 R. v. Askov, supra note 14 at p . 1223. 
24 R. v. Vassel/, supra note 2 at para . 3 
25 Ibid. 
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Mastronardi, [2016] B.C.W.L.D. 5858, [2016] B .C.J. No. 1498, Justice Kent stated that in 

some cases, including the one before him, "the delay in bringing the accused to trial is so 

exceptionally long that the violation of the accused's Charter right to be tried within a 

reasonable time is 'plain as day' ." He found that in such circumstances, there was "no need 

for a detailed examination of the causes of delay; whatever the reasons may be, the length of 

delay is so long that it is simply unacceptable."26 Justice Kent found the wait for a trial in 

this relatively simple case was "so lengthy that it [could not] be justified for any reason".27 

47. Despite Justice Kent's finding that it was not necessary to examine each petiod of delay, he 

proceeded to do so and concluded that the majority of the delays were due to the Crown's 

failure to take a proactive stance toward bringing the accused to trial in a timely way. 

48. This Court has made it clear that, while delays that are clearly caused by the defence and fall 

outside of the Crown's control cannot be held against the Crown, it is the Crown that bears 

the ultimate responsibility for bringing accused persons to trial in a timely way. In Askov, 

Justice Cory, for the majority, stated, "It must be remembered that it is the duty of the Crown 

to bring the accused to trial. It is the Crown which is responsible for the provision of 

facilities and staff to see that accused persons are tried in a reasonable time."28 Justice Cory 

further stated, 

. .. it is a fundamental precept of our criminal justice system that it is the responsibility 
of the Crown to bring the accused to trial. Further, the right to be tried within a 
reasonable time is an aspect of fundamental justice protected by s. 7 of the Charter. It 
follows that any inquiry into the conduct of the accused should in no way absolve the 
Crown from its responsibility to bring the accused to tria1. 29 

26 R. v. Mastmnardi, [2016) B.C .W.L.D 5858, f20!6J l3 C.J No. 1498 (B.C.S.C.) at para. 29. 
27 Ibid. at para. 31. 
28 R. v. Askov, supra note 14 at p. 1225 
29 Ibid. at p . \127. 
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C. APPLICATION OF PRE-JORDAN PRINCIPLES AND JORDAN FRAMEWORK TO 
THE INSTANT CASE 

49. While the Jordan framework does require some examination of individual periods of delay, 

when entering into this analysis, it is important to not miss the forest for the trees. The 

"forest" in the instant case is that the Appellant has been waiting over five years for a five

day trial on relatively straightforward charges. Given the length of this delay, it will 

necessarily be very difficult to justify. 

50. The Appellant concedes that the defence is responsible for 13 months and five days of delay 

and has provided Askov waivers to that effect. The Appellant further concedes that the 

appointment of his former counsel to the bench is an extraordinary circumstance that justifies 

deducting the ensuing delay of 4 months, 21 days from the total delay. However, even once 

these deductions are made, the net delay is just under 43 months, well above the Jordan 

ceiling. 

51. The Appellant submits that the majority of the Court of Appeal erred in its characterization of 

various periods of delay as exceptional circumstances and transitional exceptional 

circumstances. The Appellant submits that in getting caught up in the minutiae of the ll(b) 

calculus, the majority failed to keep the "forest" in mind. The result is that it delivered a 

decision that runs counter to the purpose and spirit of Vassel/ and Jordan. 

i) Preparation of Crown Disclosure 

52. The majority characterized four months of the five month, 20 day delay caused by the 

Crown's preparation of the initial disclosure package as an exceptional circumstance. It 

found that the case was particularly complex due to the voluminous evidence involved. 

53 . Justice White found that the majority erred in the way it assessed complexity. While he 

agreed with the majority's finding that the initial disclosure was "exceptionally complex", he 

pointed out, "Jordan does not instruct courts to review the complexity of each step in 

isolation. The question is whether the case as a ·whole is complex enough to justify the 



delay, either because of its issues or its evidence".30 He went on to find that while the initial 

disclosure in this case was exceptionally complex, it accounted for less than a tenth of the 

total delay in the case, and the rest of the case should have been reasonably simple. As such, 

the delay caused by the Crown's preparation of the initial disclosure package could not be 

justified by the complexity of the case. 

54. While Jordan indicates that cases as a whole can be considered "particularly complex cases" 

where the nature of the evidence or the issues before the court require an inordinate amount 

of trial or preparation time,31 this does not mean that one aspect of an otherwise moderately 

complex case can be separated out and labeled "exceptionally complex" so as to justify 

delay. 

55. Like the instant case, Jordan involved a number of accused persons who allegedly 

participated in a drug trafficking scheme and a substantial amount of evidence. This Court 

found that the number of accused and the large amount of evidence were not enough to 

render the case a "particularly complex case" such that delays could be justified: 

In terms of the legal issues, while Mr. Jordan was initially charged along with nine 
other co-accused, this number quickly dropped as the case progressed. At the time of 
trial, only one co-accused remained on the indictment with Mr. Jordan. Further, none 
of the alleged offences involved novel or complex points of law. Relatively few pre
trial applications were scheduled. In short, the legal issues in Mr. Jordan ' s case were 
not particularly complex. 

As for the evidence, it was substantial but it was relatively straightforward. It 
consisted of surveillance evidence by police officers, undercover buys by police 
officers, a small amount of expert evidence regarding how dial-a-dope operations are 
conducted, and a search warrant for Mr. Jordan's apartment. There was nothing 
particularly complex about this evidence. 

In the end, while the case against Mr. Jordan may have been moderately complex 
given the amount of evidence and the number of co-accused, it was not so 
exceptionally complex that it would justify a delay of 44 months (excluding defence 
delay).32 

3° Court of Appeal Decision, supra note 8 at parn. 124 
31 R. v. Jordan, supra note 3 nt para. 77. 
32 Ibid. nt paras. 125-127. 
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56. Furthermore, Jordan states that when the Crown initiates "what could reasonably be 

expected to be a complex prosecution", it must develop and follow "a concrete plan to 

minimize the delay occasioned by such complexity", and"[ w ]here it has failed to do so, the 

Crown will not be able to show exceptional circumstances, because it will not be able to 

show that the circumstances were outside its control."33 In the instant case, while the Crown 

provided an affidavit from a police officer setting out the process the police undertook to 

review the disclosure, it provided no evidence of a plan designed to minimize the delay 

occasioned by the voluminous disclosure in this case. 

57. Disclosure issues are within the control of the Crown. While the large amount of evidence in 

this case may have been unavoidable, the Crown could and should have taken steps to 

mitigate the delay the evidence threatened to create. In undertaking to prosecute what could 

be expected to be a complex prosecution, the Crown had a duty to develop a plan to 

minimize any delay the evidence may cause. There is no evidence that the Crown developed 

or followed any such plan. As such, the delay occasioned by the disclosure should not be 

considered an exceptional circumstance. 

ii) Dispute regarding Undertaking 

58. The majority of the Court of Appeal characterized the delay resulting from the dispute 

regarding the undertaking as an exceptional circumstance. It found that the usual practice 

was that defence counsel would sign a personal undertaking guaranteeing that their clients 

would not disseminate disclosure and that, based on this practice, the Crown's position that 

they would not provide disclosure until the undertaking was signed was not unreasonable. It 

further found that defence counsel's position "that they could not undertake to abide by terms 

of an undertaking that were outside oftheir control" was likewise not unreasonable.34 

59. Justice White disagreed with the majority's assessment and found that the Crown had 

behaved unreasonably. He stated that the Appellant's counsel was correct in refusing to sign 

this undertaking and stated that he could not see "why it took the Crown months to 

acknowledge that defence counsel cannot sign an undertaking guaranteeing the accused ' s 

33 R. v. Jordan, supra note 3 at para. 79. 
34 Court of Appeal Decision, supra note 8 at para. 33 . 
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good behaviour."35 

60. Justice White went on to state that the relevant question was not whether or not the Crown' s 

position was reasonable, but "whether the delay was outside the Crown's control."36 Citing 

the principle from Jordan that "Crown counsel must be alive to the fact that any delay 

resulting from their prosecutorial discretion must conform to the accused's s. ll(b) right", 

Justice White found that it was "clearly within the Crown's discretion to promptly resile 

from the patently unreasonable position of expecting defence counsel to undertake to do 

something over which he had no control."37 

61. The Crown's refusal to resile from its position that defence counsel must sign the 

undertaking prior to receiving disclosure forced defence counsel to file a Charter application. 

The Crown continued to maintain its position until an agreement was reached "on the 

courthouse steps" immediately prior to the hearing of the Charter application. In the end, 

three months and 18 days were wasted in the process of reaching what should have been an 

obvious and simple solution: the accused individuals would sign an undertaking, separate 

from that of defence counsel, stating that they would not disseminate the disclosure. This 

delay was fully within the control of the Crown. 

iii) McNeil Disclosure 

62. The majority ruled that the delay created by the McNeil disclosure issue was an exceptional 

circumstance as it was reasonably unforeseeable and unavoidable. 38 

63 . Justice White agreed that the allegations against the police officer were unforeseeable or 

unavoidable, but stated that the inquiry did not stop there. The Crown also had the onus of 

showing that the allegations were the cause of the delay . He found that it was not the 

allegations and impending investigation themselves, but the way that the Crown dealt with 

providing the defence with information about the allegations and investigation that caused 

the delay . The police informed the Crown about the allegations the Friday before the 

35 Court of Appeal Decision, supra note 8 at at para. 121 . 
36 Ibid. at para. 121 [emphasis added]. 
37 I bid. at paras. 121-122. 
38 Ibid at para. 44. 

20 



Appellant's scheduled Charter hearing. As the investigation was ongoing, they provided the 

Crown with only "limited" information and the Crown passed on even less information to 

defence counsel. 39 

64. It was inevitable that this situation would lead to an adjournment. "As the trial judge said, 

'Not knowing the details of the potential disclosure, [defence counsel] could do little but 

acquiesce to a delay". 40 

65 . While the allegations were ultimately immaterial to the Appellant's case, given the limited 

amount of information that was provided to defence counsel, there was no way that defence 

counsel could have known this ahead of time. Justice White stated, 

If the allegation had been plainly immaterial, it would have been unreasonable for the 
defence to insist on an adjournment. The Crown, however, offered no information 
about the allegation. The defence could hardly proceed without knowing whether an 
offi cer was accused of, for example, perju ry or planting evidence.41 

66. Justice White found that if the police had provided the Crown with some general information 

about the allegations, the Crown could have provided the defence with further information, 

perhaps on a without-prejudice basis. If this had occurred, the Applicant might not have 

sought an adjournment, and if he had, the Crown may have had grounds to seek an Askov 

WaiVer. 

67. Justice White pointed out that when an exceptional event threatens to delay a trial, the Crown 

is obliged to mitigate the delay as much as possible. He found that this obligation extends to 

the police as well : 

Sometimes preventing delay may require the Crown and police to disclose more and 
earlier than the bare constitutional minimum. The policy of doing as little as 
possible, as late as possible, is apt to produce delay . 

This episode exemplifies the "culture of delay" that Jordan is meant to address. 
Crown counsel was unable to volunteer any information beyond the constitutional 

39 Court of Appeal Decision, supra note 8 at para. 107 
40 Ibid. at para. 108. 
'
11 Ibid. at para. 87. 
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minimum. Defence counsel could not proceed in the dark. And so five months was 
d . . .c • 1 42 waste wa1tmg 10r an 1rre evancy . 

68 . Finally, Justice White concluded that if he were wrong and the McNeil disclosure were an 

exceptional circumstance, then it only caused 1 month and 22 days of delay since the Crown 

and defence were prepared to proceed from June 28, 2013 but no judge or courtroom was 

available until October 8, 2013 . 

69. The Appellant submits that Justice White's findings in this matter were correct. Requesting 

an adjournment in order to receive the McNeil disclosure was a defence action legitimately 

taken to respond to the charges against the Appellant and thus falls outside of the ambit of 

defence delay . Further, as the Crown took no steps to mitigate the delay occasioned by this 

event, it cannot be characterized as an exceptional circumstance. 

iv) Error in Agreed Statement of Facts; Abuse of Process Motion; and Application to 
Reopen Charter Application 

70. The majority characterized the delay caused by the error in the statement of facts and the 

subsequent applications as an exceptional circumstance: 

The error was an 'unforeseeable' development, and although it may have been 
avoidable if either or both parties had been more meticulous, it may also have been 
'unavoidable' in the sense that spotting tbe error in the police officer's evidence at 
that point in the proceedings may not have been easy.43 

71. The majority went on to find that this delay could also be categorized as defence delay : "for 

although the error resulted from the oversight of both parties, the three resulting Charter 

applications44 were made by Mr. Cody based on the knowledge that that the error was 

meaningless to his case. They can therefore be fairly described as frivolous or illegitimate". 45 

42 Court of Appeal Decision, supra note 8 at paras. I I 2- I 13. 
43 Ibid. at para. 53. 
~ 4 The abuse of process application; the application to reopen the Appellrmt's section 8 and 9 Charter application; and the 
recusal application. 
~ 5 Court of Appeal Decision, supra note 8 at para. 53. 
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72. In contrast, Justice White found that while the error in the agreed statement of facts was 

"inadvertent and understandable", it was "nevertheless avoidable." He pointed out that the 

statement was drafted by a police officer and reviewed by the Crown. While defence counsel 

also had a responsibility to detect the error, he pointed out that Jordan states that 

"[e]xceptional circumstances lie outside the Crown's control". The focus of the exceptional 

circumstances analysis is on whether the Crown could have prevented the delay, not whether 

the defence or anyone else could.46 

73 . Justice White further found that it was difficult to see how the time spent on the application 

to reopen the Charter application and the abuse of process application could be considered 

defence delay. He found that these applications "flowed naturally from an error in a 

document drafted by a police officer and approved by the Crown". Further, "the defence 

request to reopen the voir dire was not only reasonable but successful ... the trial judge's 

decision to reopen the voir dire implies that he saw a real chance of a different result." 47 

74. The Appellant submits that Justice White's findings in this matter were correct. Detecting 

the error in the statement offacts fell within the control of the Crown, and the abuse of 

process application and application to reopen the Charter application were defence actions 

legitimately taken to respond to the charges against the Appellant and thus fall outside of the 

ambit of defence delay . 

v) Crown Unavailability 

75. The majority found that the trial judge erred in attributing the two-month delay caused by 

Crown counsel's unavailability between September and November 2012 to the Crown. In 

making this finding it relied upon the cases of R. v. Godin, [2009] 2 S.C.R. 3, 245 C.C.C. 

(3d) 271, and R. v. Tran, 2012 ONCA 18, 288 C.C.C. (3d) 177 (Ont. C.A.), which state that 

defence counsel should not be expected for the purposes of section 1l(b) "to hold themselves 

in a state of perpetual availability" and that time required by defence counsel to clear their 

schedule to be available for and prepare for the hearing are part of the inherent time 

'
16 Com1 of Appenl Decision , supra note 8 at paras. 116-117. 
4

; Ibid. at paras. 96-97. 
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requirements of a case.48 The majority found that, like defence counsel, Crown counsel could 

not be required to hold herself in a state of perpetual availability and that pre-Jordan the two

month delay would have been part of the inherent time requirements of the case.49 

76. The majority went on to find that Jordan attributed readiness delays to the party unavailable 

to proceed when the other party and the court were ready. As the Crown was requesting this 

delay due to unavailability, under Jordan there would be no deduction for this delay; 

however, the majority found that this circumstance should be considered a transitional 

exception, as the Crown had no notice that readiness delays would be assessed on a new 

standard that did not involve an evaluation of the reasons that a party was not ready to 

proceed. It found that if the Crown had known of the new standard, it may have made other 

arrangements in order to accommodate the earlier date. 5° 

77. Justice White found that the majority had misused the "transitional exceptional 

circumstance" category to excuse delays that would have been unreasonable under 

Askov/Marin. Justice White stated that the purpose of the "transitional exceptional 

circumstance" category was "to prevent a sudden glut of stays in cases that were plainly 

reasonable under the old law ... not to help the Crown overturn stays entered under the old 

law." He, like the trial judge, was prepared to find that the five-year delay in this case was 

unreasonable under the previous law. However, Justice White found that, even if this were 

incorrect, this case "was at least close to the line before Jordan" and "[i]t would be 

anomalous to use the transitional exception to save it." 51 

78 . Justice White took issue with the majority's use of jurisprudence that stated that defence 

counsel are not expected "to hold themselves in a state of perpetual availability", to find that 

the Crown should likewise not be expected to make themselves constantly available, pointing 

out that "the roles of Crown and defence counsel are asymmetric."52 In support of this point, 

he cited Justice Cory's statement in Askov: " It must be remembered that it is the duty of the 

Crown to bring the accused to trial. It is the Crown which is responsible for the provision of 

48 Court of Appeal Decision, supra note 8 at paras. 35-36 
49 Ibid. at para. 37 . 
50 Ibid. at para. 38. 
51 Ibid. at para. 130. 
52 Ibid. at para. 132. 
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facilities and staff to see that accused persons are tried in a reasonable time."53 

79. Justice White further found that it was not clear how Jordan would have affected Crown 

counsel's availability such that this circumstance could be considered a transitional 

exceptional circumstance. He pointed out that at the time that the Crown's unavailability 

became an issue, the case had already been before the courts for 32 months-about twice the 

guideline set out in Morin. He stated that if the Crown had reasonable alternatives, it should 

have employed them, even under the law prior to Jordan. 

80. The Appellant submits that Justice White's findings in this matter were correct. The purpose 

of the transitional exception is to ensure that no unfairness is occasioned through judging 

parties' behaviour against a standard of which they had no notice. Applying this principle to 

the delay in question, if Crown counsel had no notice that her request for an adjournment 

could be considered Crown delay, and thus had no opportunity to reconsider her request in 

light of this information, it would be unfair to have this delay count against the Crown in the 

section 11 (b) calculus. However, this is not the situation that existed. The onus has always 

been on the Crown to bring the accused to trial within a reasonable time, even pre-Jordan. 

When the issue of the Crown's unavailability arose in September 2012, this case had already 

stretched well beyond the expected guideline set out in Askov/Marin. As such, Crown 

counsel would be well aware that the Crown should be making all reasonable efforts to move 

this matter forward expeditiously and that any additional delays could count against the 

Crown. 

81. It was unreasonable for the majority to have used Jordan's "transitional exceptional 

circumstance" category to excuse a delay that the Crown was aware was adding to a total 

delay that would be considered unreasonable under Askov/Marin. Further, even if this delay 

were attributable to "inherent delay" under Askov/Marin, after Jordan, it was to count toward 

the Jordan ceiling. 

53 R. v. Askov, supra note 14 at p. 1225, cited in Court of Appeal Decision, supra note 3 at para. 132. 
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vi) Charter Application 

82. There was no evidence that the Charter application was frivolous or brought with the intent 

of creating delay. Thus, under Jordan it would be properly characterized as a defence action 

legitimately taken to respond to the charges against the Appellant and therefore not be 

deductible from the total delay. 

83 . It was inappropriate for the majority to characterize the Appellant's Charter application as a 

transitional exceptional circumstance. The purpose of the transitional exception is to ensure 

that no unfairness is caused by judging parties' behaviour against a standard of which they 

had no notice, not to protect the Crown from any disadvantages that may accrue from having 

certain delays re-characterized under the new Jordan regime. 

84. There is no evidence that the parties would have conducted themselves differently if they had 

been operating under the Jordan regime as opposed to theAskov/Morin regime. As such, 

assessing the delay under Jordan creates no injustice, and it would be inappropriate to apply 

the transitional exceptional circumstance. 

D. CONCLUSION 

85. While the Appellant concedes that some delays were properly attributable to defence action, 

the vast majority of the delays were within the control of the Crown. The majority failed to 

recognize that where unforeseen or unavoidable delays arose, the Crown had a duty to 

mitigate the delay, failing which the delay should count toward to the Jordan ceiling. 

Further, the majority erred in permitting transitional exceptional circumstances to justify 

delay where there was no evidence that the parties would have behaved differently if they 

had been aware that they were operating under Jordan rather than Askov/Marin. 

86. Justice White's decision is to be preferred. It not only represents a more technically correct 

interpretation and use of Jordan, but is also consistent with the spirit of Vassell and Jordan 

and supports this Court's movement toward a culture of expediency. 



PART IV: SUBMISSIONS WITH RESPECT TO COSTS 

87. The Appellant does not seek costs in this matter. 

PARTV:ORDERSOUGHT 

88. The Respondent asks that this appeal be granted and the charges against him be stayed on the 

basis that his s. 11 (b) right to trial within a reasonable time has been breached. 

All of which is respectfully submitted 

Heather Cross 
Ottawa Agent for Counsel for the Appellant 
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PART VII: STATUTORY PROVISIONS 

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule 
B to the Canada Act 1982 (UK), 1982, c 11. 

Section 11 (b): Any person charged with an offence has the right to be tried within a reasonable time. 

Section 11 (b): Tout inculpe ale droit d'etre juge dans un delai raisonnable. 

Section 24 (1): Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed 
or denied may apply to a court of competent jurisdiction to obtain such remedy as the court considers 
appropriate and just in the circumstances. 

Section 24 (1): Toute personne, victime de violation ou de negation des droits ou libertes qui lui sont 
garantis par la presente charte, peut s'adresser a un tribunal competent pour obtenir Ia reparation que 
le tribunal estime convenable et juste eu egard aux circonstances. 
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