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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. OVERVIEW 

1. The appellant, James Cody, was charged with drug and weapon offences, as a result 

of the investigation of a drug trafficking ring that was operating between Newfoundland and 

British Columbia. Over the course of four months, the police conducted an investigation involving 

extensive surveillance, numerous warrants, and covert entries into drug stash houses. The police 

observed the main target and other suspects obtaining large amounts of cocaine from British 

Columbia and sending large amounts of cash back to British Columbia. After receiving a 

confidential informer's tip that a cocaine delivery was about to take place, the police decided to 

arrest the main target at his next meeting. The appellant was at this next meeting. The police 

arrested the appellant, and a subsequent search of his vehicle revealed that he was in possession of 

approximately one kilogram of cocaine, half a kilogram of marihuana and a "stun gun".  

2. The appellant brought an application to stay the proceedings for unreasonable delay 

under s. 11(b) of the Charter. The time period between his arrest on January 12, 2010, and the 

anticipated conclusion of his trial on January 30, 2015, was 60.5 months. The trial judge 

erroneously stayed the proceedings. The trial judge erred in assessing delay under the Morin 

framework by attributing periods of delay to the Crown that are properly characterized under 

Morin as neutral, inherent or defence delay. The majority of the Newfoundland and Labrador Court 

of Appeal reversed the trial judge's decision and remitted the case for trial. They applied the new 

framework for assessing delay laid down by this Court in R. v. Jordan and concluded that the delay 

to trial was reasonable. The respondent's position is that the majority in the court below was correct 

– the delay in this case is readily explained by extensive defence waivers; discrete exceptional 

circumstances; and numerous, meritless and illegitimate defence applications arising from a minor, 

inconsequential error in an Agreed Statement of Facts. Once these periods are deducted, the delay 

is well below the presumptive ceiling of 30 months for criminal proceedings in superior courts. 

The appeal should be dismissed. 
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B. SUMMARY OF THE FACTS 

3. The respondent accepts the limited facts set out in the appellant’s factum as 

substantially correct. However, to provide the full context necessary to determine this appeal, the 

respondent relies on and emphasizes the facts set out below. 

i. Operation Razorback and the arrest of the appellant 

4. Operation Razorback was an inter-provincial investigation into a drug trafficking 

ring operating between British Columbia and Newfoundland. From September 2009 until the arrest 

of the appellant on January 12, 2010, the police conducted extensive surveillance, executed 89 

warrants, and made numerous covert entries into drug stash houses in Newfoundland. The main 

target of the investigation was Evan Brennan-Smith. During the investigation, the police were able 

to identify a number of Brennan-Smith’s associates who were involved with him in drug 

trafficking and money laundering. The appellant did not become a suspect until the day of his 

arrest, when the police observed him involved in an apparent drug transaction with Brennan-

Smith.1  

5. Throughout their investigation, the police observed Brennan-Smith and his 

associates making short visits to certain residences. When the police made covert entries into these 

residences, they discovered that they were vacant and typically contained large quantities of 

cocaine and marihuana, large sums of bundled currency, and drug trafficking paraphernalia. The 

police also observed the targets of their investigation engaging in counter-surveillance activities 

and laundering large amounts of cash. Based on this constellation of observations, it became 

apparent to the police that large quantities of drugs were arriving from British Columbia and 

significant amounts of cash were being sent to British Columbia.2 

6. On January 12, 2010, surveillance officers saw Brennan-Smith driving away from 

the residence of one Martin Tulk at 224 Anchorage Road. Brennan-Smith drove to the parking lot 

                                                 
1 Respondent's Record, Volume I, Tab 1, Affidavit of Constable Monica Murphy, pgs. 1, 2, 4, paras. 3, 6, 7, 26, 27; 

Appellant's Supplementary Record, Tab 2, R. v. Cody, 2013 NLTD(G) 181, para. 8 [Cody s. 8 Charter Ruling]. 
2 Respondent's Record, Volume I, Tab 28, pgs. 107-137, Agreed Statement of Facts; Appellant's Supplementary 

Record, Tab 2, Cody s. 8 Charter Ruling, para. 43. 
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of a restaurant and met with someone who was driving a truck. Shortly after, the police saw 

Brennan-Smith driving in his vehicle, followed by the truck.3  

7. Around the time that these events were unfolding, the lead investigator, Sergeant 

Hogan, received information from a reliable, confidential informer that a large shipment of cocaine 

was being delivered by Brennan-Smith and a known associate. Sergeant Hogan directed officers 

to arrest the next person Brennan-Smith met with.4 

8. Brennan-Smith and the driver of the truck – the appellant – were arrested. A search 

of the appellant’s truck revealed one kilogram of cocaine, half a kilogram of marihuana, and a 

“stun gun”.5 

9. After Brennan-Smith and the appellant were arrested, the police arrested Brennan-

Smith’s drug trafficking associates and executed search warrants. A total of 13 persons were 

arrested and charged, and 9 kilograms of cocaine, 3 pounds of marihuana, 6 vehicles and $471,000 

were seized.6 

ii. Disclosure adds to the complexity of the file  

 

10. Early on in the investigation, and well before the arrests, the police began managing 

the disclosure process in the file. A File Coordinator7 was assigned to the investigation from the 

outset. In early October 2009, three persons from Information Management began scanning 

documentation from the file into the police electronic disclosure management system, and 

conducting quality reviews. All officer notes, correspondence, operational plans, surveillance 

reports, warrants, informations to obtain warrants, and other documents generated during the 

investigation were scanned, so an electronic disclosure package could be prepared in an organized 

and searchable format. All officer notes and surveillance summaries had to be vetted to protect 

                                                 
3 Appellant's Supplementary Record, Tab 2, Cody s. 8 Charter Ruling, paras. 52, 53. 
4 Appellant's Supplementary Record, Tab 2, Cody s. 8 Charter Ruling, paras. 54, 63. 
5 Appellant's Supplementary Record, Tab 2, Cody s. 8 Charter Ruling, para. 75; Appellant's Supplementary Record, 

Tab 1, Indictment, pgs. 1-2. 
6 Respondent's Record, Volume I, Tab 1, Affidavit of Constable Monica Murphy, pgs. 8-9, para. 52. 
7 Respondent's Record, Volume I, Tab 1, Affidavit of Constable Monica Murphy, pgs 1-9, and p. 2, paras. 6-10. The 

file coordinator is part of the “Command Triangle” in major case investigations. The Command Triangle consists of 

the File Manager, Primary Investigator, and File Coordinator. The File Coordinator is responsible for the management 

of disclosure during the investigation.  
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informer privilege, investigative techniques and the privacy interests of third parties. Preparing the 

disclosure materials, both before and after the arrests, required an “enormous amount of work”.8 

11. The initial period after the arrest was taken up with the usual intake procedures and 

the disclosure process. On April 22, 2010, the Crown advised the court that the disclosure in the 

case included over 10,000 pages of materials, that vetting of the materials by the Crown was on-

going, and the matter was a "mega case"; in fact, disclosure ultimately proved to be in the range 

of 20,000 pages. On June 30, 2010, counsel for the appellant was advised that the disclosure was 

available for pick-up in the form of two CDs, but that he would need to sign an undertaking 

restricting dissemination before the disclosure would be released. The undertaking required that 

defence counsel not make copies of the CDs without obtaining permission from the Crown, and 

that the CDs would be returned to the Crown when the proceedings were concluded or counsel 

ceased to act for the accused. The undertaking specifically provided that counsel could make 

printed copies of the disclosure materials, provided they were disseminated only for the use of 

counsel, the accused and any other person for the purpose of making full answer and defence.9 

12. Although some defence counsel signed the undertaking, counsel for the appellant 

and counsel for a number of the other accused refused to sign the undertaking because they were 

unwilling to accept the conditions. During a court appearance on July 8, 2010, they questioned the 

need for any undertaking and objected to the condition that they not provide an electronic copy of 

the disclosure materials to their clients. The Crown explained that the disclosure materials 

contained sensitive information and an undertaking controlling distribution of the electronic copies 

of the material was appropriate. When it was suggested that if the impasse could not be resolved 

it made sense to get direction from a judge of the superior court, there was consensus with that 

approach and the matter was put over to August 18.10 

13. In the interim, on July 15, 2010, the Crown wrote to the defence and indicated that 

if they signed the undertaking, it would be without prejudice to their right to challenge the 

                                                 
8 Respondent's Record, Volume I, Tab 1, Affidavit of Constable Monica Murphy, p. 9, para. 53. 
9 Respondent's Record, Volume II, Tab 32, April 22, 2010, p. 47 ll. 8-25, p. 48 l. 25; Respondent's Record, Volume I, 

Tab 1, Affidavit of Constable Monica Murphy, p. 8, para. 49; Respondent's Record, Volume I, Tab 3, Correspondence 

from the Crown to defence counsel. 
10 Respondents Record, Volume II, Tab 34, July 8, 2010, p. 56 l.15 - p. 57. l. 25, p. 61 l. 4- p. 62 l. 17, p. 67 ll. 21-24; 

p. 69 ll. 15 - p. 70 l. 14, p. 72 ll. 9-19. 
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conditions of the undertaking in superior court.11 Despite this, a number of the defence counsel, 

including appellant’s counsel, continued to refuse to sign the undertaking. On August 6, 2010, the 

Crown wrote again to defence and stated that, if the defence continued to refuse to accept 

disclosure, the Crown would request that the court put the accused to their election; if they refused 

to elect, the Crown would ask the court to deem their election “and thus move this case along.”12 

14. By the time of the next return date, August 18, 2010, the appellant’s counsel had 

filed an application in superior court relating to the disclosure dispute. The presiding judge in 

provincial court indicated that he was only prepared to further adjourn the matter, if the appellant 

was prepared to waive delay. Absent a waiver, the judge stated that a deemed election would be 

entered on behalf of the appellant and a date would be set for a preliminary hearing. The judge 

stated, “…I can’t just allow this thing to sit. We have to make some progress.” The judge further 

stated, “I have absolute confidence by the time your Preliminary Inquiry is set to be heard, the 

disclosure issue will be resolved by the superior court.” The judge entered a deemed election on 

behalf of the appellant, and the matter was put over to set a date for his preliminary hearing.13 

15.  The appellant then filed yet another application in superior court, challenging the 

deemed election.  The appellant’s applications, and those of three other accused, were set for 

hearing on September 29 and 30, 2010. On the first date of the hearing, the application judge 

suggested that all counsel make an effort to resolve the disclosure issue on their own because “it 

seems to me that the disclosure problem has not been fully addressed by all counsel”. When the 

parties appeared to still be unable to resolve the dispute, the application judge offered to case-

manage the matter to assist the parties in trying to come to an agreement. All of the parties agreed 

to this proposal. The next day, a settlement conference was held which culminated in an agreement 

and a consent order issued by the superior court. That court order provided that the appellant and 

other accused could personally be given copies of the electronic disclosure, but only if they 

executed an undertaking in a prescribed form. The court order prohibited the appellant from 

copying the CDs or disseminating the data, prohibited him from making printed copies except for 

                                                 
11 Respondent's Record, Volume II, Tab 36, August 18, 2010, p. 80 ll. 11-25. 
12 Respondent's Record, Volume I, Tab 4, pgs. 15-23, Correspondence from the Crown to defence counsel and the 

Court. 
13 Respondent's Record, Volume II, Tab 36, August 18, 2010, p. 78 l. 4 - p. 86 l.24, p. 107 l. 22 - p. 109 l. 24. 
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the purpose of full answer and defence, and required that he return the CDs to the Crown when the 

proceedings were concluded.14 

iii. The appellant retains a new lawyer who is not available for the preliminary 

inquiry 

16. On October 18, 2010, the appellant was back in the provincial court, along with a 

number of the other accused persons. The Crown expressed concern about the delay in the case, 

noted the Crown’s duty to move the case forward, and pressed to set preliminary hearing dates.15 

When the appellant’s counsel indicated that he was not ready to set a date, but also was not 

prepared to waive delay, the court set the appellant’s preliminary inquiry for March 11, 2011.16  

17. Just over a month later, the Crown was advised that the appellant had retained a 

new lawyer. Because his new counsel was not available for the scheduled preliminary inquiry date, 

a new date was set for April 7, 2011. 17 

iv. After the preliminary inquiry, the appellant expressly waives delay for 12 months 

18. After the preliminary hearing on April 7, 2011, by correspondence and at various 

appearances in superior court, the appellant expressly waived delay due to the unavailability of his 

counsel for almost one year, up to April 2, 2012, to set his trial date.18 

v. The first trial date is set 

19. On April 2, 2012, counsel for the appellant was uncertain whether the trial would 

remain a jury trial, or whether the appellant would re-elect trial by judge alone.19 The court advised 

                                                 
14 Respondent's Record, Volume II, Tab 37, September 3, 2010, p. 116 ll. 16-24, p. 137 ll. 4-22. Respondent's Record, 

Volume III, Tab 38, September 29, 2010, p. 52 l. 20 - p. 54 l. 2, p. 81 l. 19 - p. 82 l. 4; Respondent's Record, Volume 

III, Tab 39, September 30, 2010, p. 125, ll. 10-18, p. 126 l. 13 - p. 127 l. 4, p. 127 l.20 - p. 132 l. 19, p. 134 ll. 6-13; 

Respondent's Record, Volume I, Tab 6, pgs. 27, 29, 30-33. 
15 Respondent's Record, Volume III, Tab 40, October 18, 2010, p. 173 l. 15 - p. 174 l. 4. 
16 Respondent's Record, Volume III, Tab 40, October 18, 2010, p. 178 l. 25 - p. 179 l. 13, p. 182 l. 14 - p. 183 l. 15. 
17 Respondent's Record, Volume I, Tabs 7-8, pgs. 35-38; Respondent's Record, Volume IV, Tab 41, January 26, 2011, 

p. 2 l. 2 - p. 3 l. 9. 
18 Respondent's Record, Volume I, Tab 9, p. 39; Respondent's Record, Volume IV, Tab 42, September 12, 2011, p. 

10 ll. 7-8; Respondent's Record, Volume IV, Tab 43, October 3, 2011, p. 14 l. 24 - p. 15 l. 23; Respondent's Record, 

Volume IV, Tab 44, January 11, 2012, p. 26 l. 6 - p. 28 l. 25. 
19 Respondent's Record, Volume IV, Tab 45, April 2, 2012, p. 34 ll. 10-15. 
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that it would be easier to set a judge-alone trial for hearing in October or November, so the matter 

was put over to May 1, 2012 for the parties to discuss whether there would be a re-election.20 

20. On May 1, 2012, counsel for the appellant advised that there would be no re-

election, but said that the trial might yet become a judge-alone trial.21 The prosecutor with carriage 

of the trial was not available in September or October for trial, because she already had a jury trial 

scheduled to proceed in those months. The appellant's trial was, therefore, set for five days from 

November 5-9, 2012.22  

21. On June 29, 2012, counsel for the appellant filed a re-election for a judge-alone 

trial. He further indicated that he wished to use the trial dates for a Charter application and to set 

additional dates for the trial in January, 2013.23 The anticipated Charter application was in relation 

to the warrantless arrest and search of the appellant.24 The presiding judge indicated that it was 

preferable to leave it to the assigned trial judge to schedule additional trial dates. 

vi. The appellant's counsel is appointed to the bench 

22. On or about October 5, 2012, the Crown was advised that the appellant’s counsel 

had been appointed to the bench, and the appellant now had another new lawyer.25 Because the 

appellant’s new counsel was not available for the scheduled trial dates, the Crown arranged to have 

the matter brought forward to November 1, 2012 and the case was adjourned to December 3 for 

pre-trial discussions. 26 The court noted that the matter had been "kicking around a bit".27 

23. On December 3, 2012, the appellant’s Charter application was rescheduled for five 

days commencing March 26, 2013.28 More than a month later, on January 14, 2013, counsel for 

the appellant advised that she had set the trial dates for a period when the appellant would be on a 

                                                 
20 Respondent's Record, Volume IV, Tab 45, April 2, 2012, p. 36 ll. 2-19. 
21 Respondent's Record, Volume IV, Tab 46, May 1, 2012, p. 41 ll. 6-21, p. 46 l. 21 - p. 47 l. 2. 
22 Respondent's Record, Volume IV, Tab 46, May 1, 2012, p. 42 l. 8 - p. 44 l. 5, p. 46. 
23 Respondent's Record, Volume IV, Tab 47, June 29, 2012, p. 53. 
24 Respondent's Record, Volume IV, Tab 47, June 29, 2012, p. 56 ll. 14-25. 
25 Respondent's Record, Volume I, Tab 11, p. 48, Correspondence from defence counsel to the Crown. 
26 Respondent's Record, Volume I, Tab 10, pgs. 45-47; Respondent's Record, Volume IV, Tab 48, November 1, 2012, 

p. 65 ll. 7-13, p. 68 ll. 7-11. 
27 Respondent's Record, Volume IV, Tab 48, November 1, 2012, p. 67 ll. 13-17. 
28 Respondent's Record, Volume IV, Tab 49, December 3, 2012, p. 75 ll. 2-4. 
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trip. The application was, therefore, rescheduled to May 6-10, 2013. Counsel for the appellant 

expressly waived this additional delay of 1.5 months.29 

vii. A McNeil disclosure issue arises and necessitates adjournment of the trial 

24. On Friday May 3, 3013, the Crown prosecutor advised the appellant’s counsel that 

he had just learned that day that there was an allegation of misconduct against one of the police 

officers who had been involved in the investigation. Because the complaint was still at the 

allegation stage, the prosecutor was unable to determine whether anything needed to be disclosed 

in accordance with the decision of this Court in R. v. McNeil, 2009 SCC 3.30 The following 

Monday, May 6, 2013, the Crown advised the court that a potential McNeil disclosure issue had 

come to his attention the prior Friday afternoon, and that both parties agreed that the Charter 

application could not proceed as scheduled. The case was adjourned to June 3, 2013, so the Crown 

could provide an update.31 

25. On June 3, 2013, the Crown advised that it was anticipated that there would be a 

resolution of the discipline issue by mid-June, and that he expected to be able to provide disclosure 

by the end of June. The Crown requested that the Charter application be scheduled for hearing 

over the summer, in an effort to move the case along. The presiding judge adjourned the matter to 

June 28 because he would then “be in a position to be able to tell you if we can get a date or not”.32 

26. On June 28, 2013, the Crown confirmed that the officer had been disciplined on 

June 12 and that the Crown had provided disclosure to the appellant in the form of the record of 

proceedings, the information, and some additional relevant documents. The Crown again sought 

to expedite the hearing of the appellant’s Charter application and requested a hearing date in the 

summer. The presiding judge advised that the Chief Justice had indicated that such matters could 

not be scheduled in the summer. The court offered to schedule the matter as early as possible in 

September, and the Crown was available from September 9-30. Counsel for the appellant, 

                                                 
29 Respondent's Record, Volume IV, Tab 50, January 14, 2013, p. 78 l. 19 - p. 79 l. 22. 
30 Respondent's Record, Volume I, Tab 19, Correspondence from the Crown to defence counsel. 
31 Respondent's Record, Volume IV, Tab 51, May 6, 2012, p. 83 l. 16 - p. 84 l. 12, p. 90 ll. 2-22. 
32 Respondent's Record, Volume IV, Tab 52, June 3, 2013, p. 94 l. 21 - p. 95 l. 17, p. 99 l. 2 - p. 100 l. 7. 
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however, was not available in September, so the Charter application was scheduled for four days 

from October 8-11, 2013.33 

viii. The Charter application is heard and dismissed 

27. On July 8, 2013, the Crown provided the court with a detailed, 31-page Agreed 

Statement of Facts (the “ASF”) for the appellant’s upcoming Charter application.34 A draft of the 

ASF had been sent to the appellant’s counsel for review on April 5, 2013; the appellant and his 

counsel had signed the ASF and acknowledged its accuracy on May 6, 2013.35 The ASF set out 

the facts arising from the investigation that were known to Sergeant Hogan when he ordered the 

arrest of Brennan-Smith and the appellant. In particular, the ASF detailed the four months of police 

surveillance of Brennan-Smith and his associates; the frequent short meetings at the drug stash 

houses; the numerous covert entries that revealed abundant amounts of cocaine, marihuana and 

bundles of cash; and the observations of money laundering.  

28. On October 8-11 and November 19, 2013, the trial judge heard the appellant’s 

Charter application to exclude the drugs and stun gun that were seized from his truck incidental 

to his arrest.36 On December 20, 2013, the trial judge dismissed the application. In short, the trial 

judge held that Sergeant Hogan had reasonable grounds to direct the arrest of the appellant, and 

that there were no ss. 8, 10(a) or 10(b) Charter violations.37 The 1 kilogram of cocaine, ½ kilogram 

of marihuana, and the stun gun seized from the appellant’s truck were, therefore, admissible in 

evidence against him. 

29. After delivering his reasons, the trial judge suggested putting the matter over for a 

status update towards the end of January, 2014, to allow counsel to indicate how long the remainder 

of the trial would take. Alternatively, he stated that he was prepared to set the matter over for the 

continuation of the trial, if counsel wished him to do so. The appellant’s counsel said that she 

preferred that the matter be put over for a status update, because she “may want to have some 

                                                 
33 Respondent's Record, Volume IV, Tab 53, June 28, 2013, p. 105 l. 1 - p. 108 l. 19, p. 113 ll. 11-14. 
34 Respondent's Record, Volume I, Tab 16, pgs. 54-55, Correspondence from the Crown to the court; Tab 28, pgs. 

107-137, Agreed Statement of Facts, signed May 6, 2013. 
35 Respondent's Record, Volume I, Tab 15, p. 53, Correspondence from the Crown to defence counsel; Tab 28, pgs. 

107-137, Agreed Statement of Facts, signed May 6, 2013. 
36 Appellant's Supplementary Record, Tab 2, Cody s. 8 Charter Ruling; Respondent's Record, Volume I, Tab 25 

October 11, 2013 excerpt, p. 98, ll. 22-25. 
37 Appellant's Supplementary Record, Tab 2, Cody s. 8 Charter Ruling, paras. 69, 88, 115, 117. 
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discussions with the Crown”.38 The matter was then adjourned to January 30, 2014, for a status 

update.39 

ix. An error is later discovered in the ASF 

30. In early January, the Crown prosecutor advised the court and counsel for the 

appellant by correspondence that he had learned that there was an error in the ASF, which in turn 

had resulted in an error of fact in the trial judge’s reasons dismissing the Charter application.40 

The Crown’s position was that the error should not affect the trial judge’s decision.41 

31. The nature of the error was this: a few sentences in the ASF set out information that 

was not known to Sergeant Hogan when he ordered the arrest of Brennan-Smith. The information 

related to a request made by Brennan-Smith, on the day of his arrest, that Martin Tulk leave Tulk’s 

residence and allow Brennan-Smith to use it. At the time, Tulk was the occupant of 224 Anchorage 

Road. The information was a simple, immaterial detail in the lengthy, chronological narrative of 

the investigation. It was reflected in paragraph 50 of the trial judge’s reasons as follows: 

Brennan-Smith asked Tulk to remain away from his residence and allow him to 

occupy it. Tulk agreed, but when he returned to get clothing at around 11:30 a.m. 

on 12 January 2010, he was met by Andrew Green. Tulk was upset, but was ordered 

from the residence by Green without the clothes he had come for. Tulk then 

contacted Brennan-Smith who picked him up at 155A Sunrise Avenue.42 

The details of the conversations between Brennan-Smith, Tulk and Green were not known to the 

police until after the arrests of the appellant and Brennan-Smith. 

  

32. When the matter returned to court on January 30, 2014 for the status update, counsel 

for the appellant said that there was a possibility that she would argue that the trial judge was 

functus officio to address the error, that she might be filing an application, and that she wanted 

until February 27, 2014 to “look at the case law”. The appellant's counsel said that if she was going 

                                                 
38 Respondent's Record, Volume IV, Tab 54, December 20, 2013, p. 118 l. 12 - p. 120 l. 19. 
39 Respondent's Record, Volume IV, Tab 54, December 20, 2013, p. 121 ll. 2-6. 
40 Appellant's Supplementary Record, Tab 3, R. v. Cody, 2014 NLTD(G) 52, Copy of Crown's correspondence to the 

court and defence counsel reproduced at para. 9 [Cody ASF Ruling]. 
41 Respondent's Record, Volume V, Tab 55, January 30, 2014, p. 4 ll. 1-24. 
42 Appellant's Supplementary Record, Tab 3, Cody ASF Ruling, para. 9. 
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to be bringing an application, she expected that she would have it ready to file by that date. The 

trial judge adjourned the matter to February 27, 2014 for a further status update.43 

33. Defence counsel was ill on February 27, 2014, so the matter was adjourned to 

March 6, 2014.44  

34. On March 6, 2014, the court was advised that the appellant’s counsel was indeed 

taking the position that the trial judge was functus to address the erroneous paragraph in his 

decision. The appellant’s counsel apologized for failing to file any application, stating, “I just 

overestimated my ability to do that and underestimated my workload.” The trial judge set the 

matter down for argument on March 28, 2014, and required that the appellant’s counsel file her 

brief on the functus issue by March 21.45 

x. The appellant brings a series of fruitless applications  

35. On the return of the appellant’s application on March 28, 2014, appellant's counsel 

said she was no longer taking the position that the judge was functus and unable to address the 

erroneous paragraph. Rather, her position now was that the error in the ASF was "serious"46 and a 

"huge defect",47 requiring a total reassessment of the grounds for the arrest of the appellant.48 

36. The position of the Crown was that the error was inconsequential and could be 

excised without having any impact on the trial judge’s decision. When the trial judge asked the 

Crown to identify what had to be excised from the ASF, the Crown identified a few sentences in 

paragraphs 168, 174 and 180 of the ASF, the essence of which were mirrored in paragraph 50 of 

the trial judge’s Charter ruling.49 

37. The appellant’s counsel then claimed that she was “in a state of shock” and 

complained about “ambush by the Crown”.50 She asserted that the Crown had never said anything 

about errors in paragraphs 168, 174 and 180 of the ASF (even though the Crown had advised her 

                                                 
43 Respondent's Record, Volume V, Tab 55, January 30, 2014, p. 3 ll. 1-22, p. 6 ll. 1-7, p. 7 ll. 18-20. 
44 Respondent's Record, Volume V, Tab 56, February 27, 2014, p. 11 ll. 1-4. 
45 Respondent's Record, Volume V, Tab 57, March 6, 2014, p. 22 l. 11 - p. 23 l. 4, p. 26 l. 18 - p. 27 l. 2. 
46 Respondent's Record, Volume V, Tab 58, March 28, 2014, p. 33 l.14. 
47 Respondent's Record, Volume V, Tab 58, March 28, 2014, p. 34 l. 18. 
48 Respondent's Record, Volume V, Tab 58, March 28, 2014, p. 33 l. 10 - p. 36 l. 8. 
49 Respondent's Record, Volume V, Tab 58, March 28, 2014, p. 38 l. 18 - p. 44 l. 21, p. 48 l. 1 - p. 49 l. 7. 
50 Respondent's Record, Volume V, Tab 58, March 28, 2014, p. 44 l. 25, p. 45 l. 1. 
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in early January that both the ASF and the Charter ruling contained an error, and had specifically 

identified paragraph 50 of the ruling as erroneous).51  

38. The appellant’s counsel said that she wanted to "revamp" her entire argument, and 

said that she would be "requesting a stay of proceedings based on the Crown abusing the Court's 

process here."52 She also said that she was "wholly" retracting the ASF she had reviewed and 

signed almost one year earlier, and accused the Crown of misleading the Court based on erroneous 

information that was "their own fault".53  

39. Because the appellant was now purporting to resile from the ASF in its entirety, the 

trial judge adjourned the matter to April 25, 2014 for argument on three issues: (i) whether he was 

functus to address the errors in the ASF; (ii) what he should do with the ASF, given that the 

appellant was resiling from the agreement he had previously entered into; and, (iii) what the 

appropriate disposition should be, if the ASF was withdrawn.54 

40. On the next return date, April 25, 2014, the appellant argued that the Crown had 

improperly misled the court, resulting in an abuse of process and a violation of s. 7 of the Charter.55 

The appellant’s counsel suggested that the Crown may have deliberately inserted the erroneous 

facts into the ASF, and further argued that if the Crown had not done so deliberately, it had 

nonetheless acted with “willful blindness or negligence”.56 The appellant's counsel characterized 

the ASF as “useless” and said that it “should be put in a paper shredder.” She argued that the only 

appropriate remedy was a stay of proceedings.57 

41. The trial judge rejected the appellant’s arguments, holding that there was no 

evidence to substantiate the appellant’s assertion that the error was deliberate. The trial judge 

further stated that there was no evidence to suggest that “the error was anything more than a simple 

oversight, one which was neither detected by the Crown nor the accused until after the Court issued 

                                                 
51 Respondent's Record, Volume V, Tab 58, March 28, 2014, p. 45 ll. 18-21. 
52 Respondent's Record, Volume V, Tab 58, March 28, 2014, p. 46 l. 3-7. 
53 Respondent's Record, Volume V, Tab 58, March 28, 2014, p. 46 ll. 15-20, p. 47 ll. 14-19. 
54 Respondent's Record, Volume V, Tab 58, March 28, 2014, p. 67 l. 15 - p. 68 l. 21. 
55 Respondent's Record, Volume V, Tab 59, April 25, 2014, p. 85 ll. 24-25. 
56 Appellant's Supplementary Record, Tab 3, Cody ASF Ruling, para. 31; Respondent's Record, Volume V, Tab 59, 

April 25, 2014, p. 97 ll. 16-23. 
57 Respondent's Record, Volume V, Tab 59, April 25, 2014, p. 99 ll. 8-12. 
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its decision”. The trial judge stated that when the Crown had noticed the error, “it responded 

promptly and appropriately in bringing the matter to the attention of the accused and the Court.” 

The trial judge further noted that the appellant did not “point to any examples where the Statement 

of Facts is not in accord with the disclosure provided.”58 

42. The trial judge then went on to state that “neither party should be permitted to easily 

resile from what has been agreed.” He decided to excise the errors identified by the Crown from 

the ASF, and to re-open the Charter voir dire to permit the appellant to re-examine witnesses who 

had previously testified on the Charter application if she wished to do so. The trial judge stated 

that following any further examination, he would hear argument on whether the error had any 

impact on his ruling. The matter was adjourned to June 24, 2014.59 

43. On June 24, 2014, at the request of the defence, the Crown recalled four witnesses 

for cross-examination. Nothing of any consequence arose from the ensuing cross-examinations. 

The trial judge determined that the error in the ASF was immaterial and had no effect on the 

existence of reasonable grounds to arrest the appellant and Brennan-Smith.60 The trial judge stated: 

It is not necessary here for me to repeat the facts as detailed in my previous ruling. 

Suffice it to say, for the reasons already given, with the impugned facts removed 

from the record I am satisfied based on the remaining evidence that Sergeant Hogan 

had reasonable and probable grounds to believe that an indictable offence, namely 

trafficking in cocaine, was then in progress. In light of the remaining evidence I 

would not regard the details of the conversation with Tulk as material to whether 

Sergeant Hogan had such grounds.61 (emphasis added) 

44.  That was not, however, the end of the applications brought by the appellant. The 

appellant brought a further application to have the trial judge recuse himself, on the basis that the 

trial judge had been “exposed” to the erroneous facts, and also because he had asked some 

questions of the parties back on March 28 concerning their respective positions. The recusal 

application was heard on August 22, 2014 and dismissed on September 10.62 

                                                 
58 Appellant's Supplementary Record, Tab 3, Cody ASF Ruling, paras. 33-35. 
59 Appellant's Supplementary Record, Tab 3, Cody ASF Ruling, paras. 53-55. 
60 Appellant's Supplementary Record, Tab 4, R. v. Cody, 2014 NLTD(G) 72, paras. 12, 14, [Cody re-opened voir dire 

Ruling]. 
61 Appellant's Supplementary Record, Tab 4, Cody re-opened voir dire Ruling, para. 17. 
62 Appellant's Supplementary Record, Tab 5, R. v. Cody, 2014 NLTD(G) 100, paras. 23, 26, 36, 38, [Cody recusal 

Ruling]. 
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45. On September 10, 2014, the trial was then set for five days commencing January 

26, 2015, the earliest date that the court could accommodate the trial.63 

xi. The s. 11(b) delay application 

46. On November 25, 2014, the appellant brought an application to stay his trial for 

unreasonable delay.  

47. Applying the Morin framework for the assessment of delay, the trial judge 

characterized much of the delay as inherent, and noted that the appellant had expressly waived 

more than 13 months of the delay. But he also characterized the following periods of delay as 

Crown delay: (i) the delay arising from the disclosure dispute; (ii) a two-month period when the 

assigned Crown was not available for trial due to other trial commitments; (iii) three months of 

delay arising from the McNeil disclosure issue on the eve of trial; (iv) all of the delay from the 

discovery of the error in the ASF until his ruling that it was immaterial; and, (v) half of the delay 

arising from the appellant’s recusal application.64 

48. The trial judge held that the delay was unreasonable and stayed the proceedings.65 

xii. The Newfoundland and Labrador Court of Appeal decision 

49. An appeal to the Newfoundland and Labrador Court of Appeal was heard on March 

16, 2016. While the decision was under reserve, this Court released its decision in R. v. Jordan, 

2016 SCC 27, overturning the Morin framework for assessing delay under s. 11(b) of the Charter. 

The Court of Appeal invited further submissions from the parties, in light of the new Jordan 

framework for the assessment of delay.66 

50. A majority (Hoegg and Welsh, J.J.A.) in the Court of Appeal held that the trial 

judge had erred in determining that the delay was unreasonable, and set aside the stay of 

proceedings. In particular, they held that the trial judge had erred in attributing delay periods to 

the Crown. Applying the Jordan framework, the majority held that much of the delay was properly 

                                                 
63 Respondent's Record, Volume I, Tab 27, November 26, 2014 excerpt, p. 106 ll. 6-10. 
64 Appellant's Record, Tab 1, R. v. Cody 2014 NLTD(G) 161, Chart at para. 147 [Cody s. 11(b) decision]. 
65 Appellant's Record, Tab 1, Cody s. 11(b) decision, para. 196. 
66 Appellant's Record, Tab 2, R. v. Cody, 2016 NLCA 57, para. 4 [Reasons of the Court of Appeal]. 
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attributed to exceptional circumstances arising from discrete events and added complexity, and a 

significant part of the delay could also be characterized as defence delay.67 

51. Turning first to the delay associated with disclosure in the case, the majority noted 

that the appellant’s case “was one part of a large and complex criminal litigation involving five 

other defendants”, and that “[s]uch litigation often involves tangly disclosure issues.” They 

observed that the “disclosure in this case was sensitive and contained private information 

respecting people other than the accused persons”, and that the initial disclosure in the case 

involved “20,209 pages, 89 warrants and 1700 hours of police overtime to prepare it”. Because of 

the inherent complexity involved in preparing disclosure of this magnitude, the majority 

determined that four months of delay should be characterized as an exceptional circumstance.68 

52.  The majority also held that the disclosure dispute between the Crown and defence 

should be characterized as a discrete event. They held that the trial judge had misapprehended the 

terms of the original undertaking, which led him to attribute the ensuing delay to the Crown. The 

majority stated: 

…initial disclosure in this case presented a new and unusual issue, for defence 

counsel were no longer prepared to personally assure that their clients would not 

disseminate the disclosure, which is what the prevailing practice had been. I 

therefore do not see the Crown’s refusal to provide the disclosure as unreasonable. 

Neither do I see the position of defence counsel…as unreasonable. The dispute took 

several months to resolve, and its resolution resulted in a new and different protocol 

for releasing disclosure. In my view this situation can fairly be described as a 

discrete event that qualifies as an exceptional circumstance under Jordan.69 

53.   The majority further held that the trial judge had erred when he attributed two 

months of delay between the set date and trial date to the Crown on the basis that the assigned 

prosecutor was unavailable due to an already scheduled jury trial. Hoegg, J.A. stated that, under 

pre-Jordan law, this short period of delay to allow the prosecutor to be available and ready to 

proceed would have been treated as part of the inherent time requirements of the case. Hoegg, J.A. 

                                                 
67 Appellant's Record, Tab 2, Reasons of the Court of Appeal, paras. 19, 24, 26, 31-33, 38, 39, 44, 53, 54, 56, 62. 
68 Appellant's Record, Tab 2, Reasons of the Court of Appeal, paras. 29, 32. 
69 Appellant's Record, Tab 2, Reasons of the Court of Appeal, para. 33. 
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held that the Crown could reasonably rely on the law as it stood at the time, and the two-month 

delay should be treated as a transitional exceptional circumstance under Jordan.70 

54. The majority allocated the delay of four months, 21 days flowing from the 

appointment of the appellant’s counsel to the bench as an exceptional circumstance, which had 

been conceded as such by appellant's counsel.71 

55. Turning to the delay arising from the McNeil disclosure issue, the majority held that 

the trial judge had erred in characterizing this as Crown delay. Hoegg, J.A. stated that the delay 

associated with the McNeil disclosure issue should have been characterized as part of the inherent 

requirements of the case, and is properly characterized as a discrete event under the Jordan 

framework: 

[42] Disclosure, including McNeil disclosure, is the constitutional right of an 

accused person.  The Crown is obliged to provide it – it is not a matter of choice or 

discretion…While McNeil disclosure may be available contemporaneously with 

ordinary disclosure, its existence and availability are determined by incidents and 

investigative and hearing processes which are independent of the criminal 

proceedings before the court.  Accordingly, McNeil disclosure is almost always 

outside of the control of the prosecuting Crown and it was in this case.  Crown 

Counsel advised Mr. Cody of the possible existence of McNeil disclosure as soon 

as it was known to them, and then disclosed the material as soon as they were in a 

position to do so. 

[43]        The time required to make ordinary disclosure available would be 

categorized as an inherent time requirement of criminal proceedings in a pre-Jordan 

analysis (Morin page 792).  Absent unusual circumstances, of which there are none 

in this case, there is no reason why the time required for McNeil disclosure ought 

to have been otherwise categorized by the Judge. 

[44]…Under a Jordan analysis, the delay occasioned by the McNeil disclosure 

issue in this case falls into the “exceptional circumstance” category.  The McNeil 

disclosure issue was “outside the Crown’s control in the sense that [it] was 

reasonably unforeseen [and] reasonably unavoidable”, and the Crown was not in a 

position to remedy the consequent delay (Jordan paragraph 69).  I would also 

describe the McNeil disclosure issue in this case as a discrete event (paragraph 71).  

As such, the resulting delay of five months and two days (from May 6, 2013 to 

October 8, 2013 is due to an exceptional circumstance and deductible from the total 

delay. 

                                                 
70 Appellant's Record, Tab 2, Reasons of the Court of Appeal, paras. 37, 38. 
71 Appellant's Record, Tab 2, Reasons of the Court of Appeal, para. 39. 
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56. The majority also held that the trial judge had erred in attributing the delay flowing 

from the error in the ASF to the Crown. Hoegg, J.A. held that the ASF was a joint document, even 

if penned initially by the Crown, and both parties were responsible for it.72 She noted that the error 

was a simple oversight of no consequence, which formed the basis for ill-conceived litigation 

choices made by the appellant, prolonging his case. She stated: 

[49] In the end, the error had no affect on the proceedings respecting Mr. Cody.  

It did not support his abuse of process application, which on the record before this 

Court does not even remotely suggest that abuse of process could be established 

(see R. v. A.K., 2016 NLCA 23 paras. 51-58 for a discussion of the doctrine).  

Neither did the error contradict the officer’s testimony heard at Mr. Cody’s 

reopened Charter application.  In fact, the officer was not even questioned on it and 

neither counsel saw fit to address it in argument.  In dismissing the reopened 

application, the Judge stated that the error in the ASF was immaterial.  Likewise, 

the recusal application, based as it was on a completely insignificant error of no 

consequence, was virtually a non-starter.  As well, there is no suggestion that Mr. 

Cody was misled or that his defence was compromised by the error at any time. In 

short, the error was a simple oversight completely meaningless to Mr. Cody. 

. . . 

[52] The error in the ASF was not the result of a deliberate action or choice of 

either the Crown, Mr. Cody’s counsel or Mr. Cody himself.  It was an inadvertent 

oversight, and while made by an officer of the state – a police officer – it was 

sanctioned by both parties in the context of the Crown’s good faith motivation to 

expedite the hearing of Mr. Cody’s Charter application – a Charter application he 

had chosen to make and on the basis of evidence which he had the responsibility to 

advance.  The error had no bearing whatsoever on the officer’s grounds for arrest, 

which was the issue before the Court, and then formed the basis for three additional 

and ill-conceived (see paragraph 49 above) litigation choices Mr. Cody made, 

which took, in turn, eight months to resolve and of which none succeeded. 

57. The majority held that under Jordan the delay arising from the error in the ASF 

could either be characterized as a discrete event, because it was an “unforeseeable” development, 

or as defence delay, because “the three resulting Charter applications were made by Mr. Cody 

based on the knowledge that the error was meaningless to his case” and “can therefore be fairly 

described as frivolous or illegitimate”. The majority further held that, in any event, the delay could 

be characterized as a transitional exceptional circumstance because, pre-Jordan, the litigation 

choices made by the appellant in pursuing his applications could legitimately be attributed to the 

                                                 
72 Appellant's Record, Tab 2, Reasons of the Court of Appeal, para. 51. 
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defence. Hoegg, J.A. stated that, if the Crown had known that Jordan was going to change the 

framework for assessing delay, the Crown might have taken different positions on the applications 

or may have done more to resist them, or may have sought determinations of legitimacy or 

frivolousness.73   

58. The majority determined that the express defence waivers and delays attributable 

to exceptional circumstances totalled 43 months and six days. When this delay is subtracted from 

the total delay of 60 months and 21 days, “the result is 16 months and three days, well under the 

30-month presumptive ceiling.”74 

59. White, J.A. dissented. He held that the McNeil disclosure was not an exceptional 

circumstance. He was of the view that the Crown could have provided the defence with details of 

the allegations “perhaps without prejudice”. He was also of the view that the allegations of 

misconduct were immaterial to the appellant’s case and “were not relied on” (even though the 

officer in question was cross-examined by the appellant’s counsel during the Charter voir dire on 

the discipline penalty).75 

60. White, J.A. also held that the delay following upon the error in the ASF was not an 

exceptional circumstance because the error, even if inadvertent, “was within the Crown’s control”.  

He considered that the first two defence applications “flowed naturally” from the error, although 

he characterized the abuse of process application as “fanciful”. He was, however, prepared to treat 

the delay associated with the recusal application as defence delay.76 

61. And finally, White, J.A. was not prepared to treat the disclosure dispute as an 

exceptional circumstance because, in his view, the delay was in the Crown’s control. He stated 

that the Crown could have resiled from its position, which White, J.A. characterized as “the 

patently unreasonable position of expecting defence counsel to undertake to do something over 

which he had no control.” Nothing in the Crown’s undertaking, however, required the defence to 

                                                 
73 Appellant's Record, Tab 2, Reasons of the Court of Appeal, paras. 53, 54. 
74 Appellant's Record, Tab 2, Reasons of the Court of Appeal, para. 62. 
75 Appellant's Record, Tab 2, Reasons of the Court of Appeal, paras. 109, 110; Respondent's Record, Volume I, Tab 

24, October 10, 2013 excerpt, p. 90, Cross-examination of Cst. J. MacIsaac. 
76 Appellant's Record, Tab 2, Reasons of the Court of Appeal, paras. 96, 99, 100, 116. 
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undertake to do anything over which counsel had no control – it simply restricted the dissemination 

of the electronic disclosure materials by defence counsel.77 

  

                                                 
77 Appellant's Record, Tab 2, Reasons of the Court of Appeal, para. 121. 
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PART II – POINTS IN ISSUE 

62. The sole issue on this appeal as of right is whether the majority in the court below 

was correct in setting aside the stay of proceedings because the delay was reasonable. 

63. The respondent’s position is that the majority properly applied the Jordan 

framework and was correct in finding that the delay was reasonable. While delay of 60 months on 

its face seems long, much of the delay is properly attributed to defence waivers, unavoidable 

discrete events, and fruitless defence applications that were wholly devoid of merit. When those 

periods are subtracted, the delay falls well below the presumptive ceiling of 30 months laid down 

by this Court in Jordan. The appeal should be dismissed.
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PART III – ARGUMENT 

 

A. THE NET DELAY IS BELOW THE PRESUMPTIVE CEILING 

64. The delay of 60.5 months in this case is readily explained by the extensive defence 

waivers, exceptional circumstances and series of meritless applications launched by the appellant 

after his failed Charter application to exclude the evidence. The Crown consistently made efforts 

to press the case forward in a timely manner, and court dates were promptly scheduled. In short, 

there was no “culture of complacency” exhibited in this case by either the Crown, or the court. 

Deducting the periods of delay that are the result of defence delay and exceptional circumstances 

leaves a net delay of 20.5 months, which is significantly below the presumptive ceiling of 30 

months laid down in Jordan.  

65. In Jordan, this Court set a presumptive ceiling of 30 months for delay in superior 

court, beyond which delay will be presumed unreasonable unless the Crown can establish the 

existence of exceptional circumstances. This Court held that, in calculating the total delay from 

charge to trial, delay attributable to the defence must be subtracted. Defence delay has two 

components: (i) waiver, which can be either explicit or implicit, but must be clear and unequivocal; 

and, (ii) delay caused solely by the conduct of the defence.78 

66. Delay caused solely by the conduct of the defence comprises situations where the 

actions or conduct of the defence have directly caused delay. The unavailability of defence counsel 

when the Crown and court are ready to proceed, frivolous applications and requests, and other 

actions not legitimately taken in response to the charges, are examples of defence delay that must 

be subtracted. 

67. In holding the defence accountable for defence delay, this Court was simply 

recognizing that accused persons cannot shelter themselves behind delay that is of their own 

making and not a legitimate response to the charges.79 As this Court aptly observed in Jordan, 

                                                 
78 Jordan, paras. 61-66. 
79 Jordan, para. 65 – “defence actions legitimately taken to respond to the charges falls outside the ambit of defence 

delay”. (emphasis added) 
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delay that flows from inefficient advocacy and improperly taken procedural steps or motions is 

inherently deleterious to the entire criminal justice system. It is the kind of delay that cannot be 

tolerated in our criminal justice system: 

…the quality of justice does not always increase proportionally to the length and 

complexity of a trial. Unnecessary procedural steps and inefficient advocacy have 

the opposite effect, weighing down the entire system. A criminal proceeding does 

not take place in a vacuum. Each procedural step or motion that is improperly taken, 

or takes longer than it should, along with each charge that should not have been laid 

or pursued, deprives other worthy litigants of timely access to the courts.80 

68. Exceptional circumstances are circumstances that lie outside of the Crown’s control 

because they are reasonably unforeseen or unavoidable, and the Crown cannot reasonably remedy 

the delay emanating from them.81 They generally arise from discrete events or case complexity. 

69. As the majority in the court below correctly appreciated, much of the delay in the 

case on appeal is defence delay or is attributable to exceptional circumstances. 

i. There were extensive defence waivers 

70. The appellant waived significant blocks of time throughout the proceedings. 

Approximately 12 months of delay was expressly waived by the appellant from April 7, 2011 to 

April 2, 2012. When his third lawyer mistakenly scheduled the appellant’s trial for a period when 

he was away, the appellant expressly waived a further 1.5 months of delay from March 26, 2013 

until May 6, 2013. 

71. The appellant also implicitly waived the period from December 20, 2013 to January 

30, 2014 after his failed application to exclude evidence, so his counsel could “have some 

discussions with the Crown” and provide a status update to the court on the conduct of the trial. 

72. Defence waivers therefore total 14.5 months and must be subtracted from the 

overall delay. 

 

                                                 
80 Jordan, para. 43. 
81 Jordan, para. 69. 
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ii.  There were exceptional circumstances 

There was added complexity arising from the disclosure 

 

73. As both the trial judge and the majority correctly recognized, the voluminous 

disclosure materials added to the complexity of the case and justified a period of additional delay.82 

While the appellant’s own case was relatively straight-forward, the Crown’s disclosure obligation 

associated with it was not. The grounds for the arrest of the appellant were inextricably tied to 

Operation Razorback and the investigation of Brennan-Smith and his associates. As the trial judge 

put it, "full disclosure was necessary in order to ground the reasonable and probable grounds for 

his warrantless arrest".83 

74. Contrary to the appellant’s assertion in his factum, the police did have a plan to 

manage the voluminous disclosure that was generated in this case. As detailed in the affidavit of 

Constable Murphy, a File Coordinator and three staff were assigned to the task of managing and 

assembling disclosure materials early on and throughout the investigation. Significant overtime 

was incurred during and after the investigation. Converting the documentation generated during a 

lengthy investigation into a useful, electronic disclosure package – scanning, organizing and 

vetting more than 20,000 pages of disclosure materials - is a significant undertaking. It takes time. 

Moreover, there was an informer involved in this case and, as this Court observed in World Bank 

Group Inc. v. Wallace, “Lower courts have also recognized that it is difficult and time-consuming 

for the police to adequately vet original informer notes, which in complex cases can involve many 

officers and hundreds of reports”.84 

75. The trial judge, applying Morin, was satisfied that the period of time it took to 

prepare disclosure after arrest, a period of 5.5 months, was reasonable and part of the inherent 

requirements of the case, given the magnitude of the task. The majority in the court below held 

that, under Jordan, 4 months of delay associated with the preparation of disclosure should be 

characterized as an exceptional circumstance, given its complexity. 

                                                 
82 Appellant's Record, Tab 1, Cody s. 11(b) decision, para. 44; Appellant's Record, Tab 2, Reasons of the Court of 

Appeal, paras. 25-26. 
83 Appellant's Record, Tab 1, Cody s. 11(b) decision, para. 41. 
84 World Bank Group Inc. v. Wallace, 2016 SCC 15, para. 129. 
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76. Four months of delay should, therefore, be attributed to exceptional circumstances 

arising from the preparation of disclosure and deducted from the overall delay. 

77. However, the majority in the court below was also correct that an additional period 

of delay arising from the dispute over the proposed undertaking should be attributed to complexity 

and/or characterized as a discrete event. 

78.  As Hoegg, J.A. recognized, the trial judge erroneously attributed the delay arising 

from the disclosure dispute to the Crown, because he misapprehended the terms of the undertaking. 

The trial judge was under the mistaken impression that the undertaking prohibited the appellant 

from viewing the original copy of the disclosure CDs. It did not – nothing prevented the appellant 

from viewing the CDs, as long as they remained under his counsel’s control. 

79. Disclosure materials often contain sensitive and private information relating to 

persons other than the accused, as was the situation in the case on appeal. For more than two 

decades, the authorities have accepted that undertakings on the part of defence counsel are 

reasonable measures to control the dissemination of such material and protect privacy interests. 

Electronic materials are particularly susceptible to improper dissemination and abuse. 

80. As long ago as 1993, the Newfoundland and Labrador Court of Appeal held, in R. 

v. Petten, that it is appropriate for the Crown to attach conditions before releasing disclosure to the 

defence.85 Similarly, the Martin Committee recommended “that defence counsel should maintain 

custody or control over disclosure materials".86 The Committee also observed that defence counsel 

can be expected to give an undertaking to this effect.87 In formulating this recommendation, the 

Committee noted that it had “heard of appalling instances where disclosure briefs containing highly 

sensitive material have been made publicly available”.88 

                                                 
85 1993 CanLII 7763 (NLCA) para. 10; see also: R. v. Mohammed, [2007] O.J. No. 5806 (SCJ) (QL), paras. 18, 22-34 

and R. v. Schertzer, [2004] O.J. No. 5879 (SCJ) (QL), paras. 6-7. 
86 Ontario, Report of the Attorney General’s Advisory Committee on Charge Screening, Disclosure, and Resolution 

Discussions (Chair G.A. Martin) (Toronto, Queen’s Printer, 1993), p. 179 [Martin Report]. (See appendix, Tab 1, p. 

39). 
87 Martin Report, p. 182. (See appendix, Tab 1, p. 41).  
88 Martin Report, p. 180. (See appendix, Tab 1, p. 40). See also: Martin Report Recommendations and Opinions 34 

and 35. (See appendix, Tab 1, p 43). 
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81. The Crown’s position was not unreasonable and was in accord with the authorities 

and established practices. Disputes with respect to the manner of disclosure and the wording of 

undertakings may well arise from time to time. When they do, they should typically be treated as 

discrete events which add to the complexity of the case. The Crown could not have foreseen that 

defence counsel would refuse to sign the proposed undertaking – indeed, some defence counsel 

signed it and accepted the disclosure materials. And when it became apparent that the dispute was 

delaying the proceedings, the Crown offered to provide the disclosure materials to the defence, if 

the defence signed the undertaking without prejudice to their right to challenge it later. Short of 

completely abandoning its position and providing disclosure with no conditions, there was little 

more the Crown could do when confronted with defence counsel who were questioning the need 

for any undertaking at all. 

82. The impasse over the disclosure undertaking necessitated an additional procedural 

step. Because the provincial court had no jurisdiction to resolve the dispute, an application 

necessarily had to be brought in the only court with jurisdiction to address the issue - the superior 

court. When the dispute was ultimately resolved through the case management of the applications 

judge, the matter was back in court promptly and the preliminary hearing date was set. 

83. The application in the superior court was not just a useless procedural step that 

accomplished nothing of consequence. It resulted in a court order that was binding on the appellant 

and other accused. Counsels’ undertakings are enforceable because lawyers are bound by their 

codes of professional conduct “to strictly and scrupulously fulfill any undertakings given” by them, 

and are subject to sanctions for breaches.89 In contrast, any undertaking provided by an accused 

person to the Crown with respect to disclosure is toothless and unenforceable. Here, the application 

resulted in a court order which was enforceable against the appellant in the event of a breach. 

Failure by the appellant to comply with the terms of the order could result in a meaningful sanction 

against him. The order provided assurance that the appellant would not improperly disseminate 

the disclosure materials. 

                                                 
89 Law Society of Newfoundland and Labrador, Code of Professional Conduct, r. 5.1-6, 

(http://www.lawsociety.nf.ca/wp-content/uploads/2013/07/Code-of-Professional-Conduct-Jan-2013.pdf). 
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84. Given the nature of the disclosure dispute, the application to the superior court was 

a necessary and unavoidable step. The majority in the court below was, therefore, correct in 

holding that the period of time associated with resolution of the disclosure dispute, three months 

and 18 days, should be characterized as an exceptional circumstance and deducted.  

Changes in the appellant’s lawyers were either defence delay or discrete events 

 

85. The appellant retained new counsel after his preliminary inquiry date was set. There 

is no explanation for the change of counsel, so the ensuing delay should properly be treated as 

defence delay and deducted. The court and Crown were both ready to proceed on the scheduled 

date, but the appellant’s new counsel was not, so the matter had to be adjourned for a period of 

one month (March 11, 2011 - April 7, 2011). 

 

86. The appellant’s first trial date of November 5, 2012 also had to be adjourned when 

his counsel was appointed to the bench. This was an event that was reasonably unforeseeable and 

an exceptional circumstance, as the appellant concedes before this Court. The ensuing delay from 

November 5, 2012 to March 26, 2013 is four months and three weeks, and must be deducted from 

the overall period of delay. 

The McNeil disclosure issue was another discrete event 

87. In R. v. McNeil, this Court held that “findings of police misconduct by a police 

officer involved in the case against the accused that may have a bearing on the case against the 

accused should be disclosed.”90 The majority in the court below correctly held that the McNeil 

issue that arose in this case was an exceptional circumstance because it was reasonably unforeseen 

and unavoidable. The Crown had no way of predicting that one of the police witnesses would be 

the subject of a discipline proceeding for misconduct, and the Crown had no control over the 

conduct of that discipline hearing. Moreover, in the context of this case, the Crown would have 

been reckless to proceed with the appellant’s trial in the face of a pending discipline proceeding 

against one of the police witnesses with unknown consequences. The Crown could hardly disclose 

“findings of police misconduct” that did not yet exist. Indeed, as the appellant concedes in 

                                                 
90 McNeil, para. 54. 



  27 

paragraph 5 of his factum, the appellant agreed that his Charter application had to be adjourned 

pending resolution of the McNeil issue. 

88. White, J.A. was of the view that the McNeil issue led to five months of delay that 

“was wasted on an irrelevancy”. In coming to this conclusion, he stated that the allegations against 

the officer “were immaterial to Mr. Cody’s case and were not relied on.”91 This is mistaken for 

two reasons. First, the McNeil disclosure obligation requires the Crown to disclose findings of 

police misconduct that may have a bearing on the case against the accused. The fact that findings 

of misconduct may ultimately prove to be immaterial does not mean that they were not caught by 

the disclosure obligation. The obligation placed on the Crown by this Court is to produce findings 

that “may”, not “will”, have a bearing on the case. Second, the defence did rely on the findings of 

misconduct: the officer was cross-examined during the application to exclude the evidence on the 

fact that discipline had been imposed on him.92 White, J.A.’s comment rests on a fundamental 

misapprehension of what transpired during the appellant’s Charter application to exclude 

evidence. 

89. As soon as the McNeil issue arose, the Crown sought to mitigate any ensuing delay 

by requesting that the appellant’s Charter application be heard in the summer months. Although 

the court was unable to set the hearing for July or August, the court was prepared to try to schedule 

the matter as early as possible in September. The Crown was available in September, but the 

appellant’s counsel was not available until October, so the Charter application was set for October 

8-11, 2013.  

90. In Jordan, this Court stated that the steps taken by the Crown to mitigate delay need 

not be ultimately successful – the Crown must just show that it took reasonable steps to try to avoid 

the delay.93 Here, the Crown was not successful in getting the appellant’s Charter application 

scheduled for hearing during the summer months, but the Crown made good faith efforts to get the 

matter on as quickly as possible. This is hardly emblematic of a “culture of complacency”.  

                                                 
91 Appellant's Record, Tab 2, Reasons of the Court of Appeal, paras. 87, 113. 
92 Respondent's Record, Volume I, Tab 24, October 10, 2013 excerpt, p. 90, Cross-examination of Cst. J. MacIsaac. 
93 Jordan, para. 70. 
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91. The majority was therefore correct in holding that the delay arising from the 

Crown’s duty to comply with its constitutional and ethical McNeil obligations was an exceptional 

circumstance. The period from May 6, 2013 to October 8, 2013, a period of five months, must be 

subtracted from the overall period of delay.94 

By the time the appellant’s Charter application to exclude evidence was dismissed, the case was 

well under the presumptive ceiling of 30 months 

 

92. The time from the date of arrest the appellant (January 12, 2010) until the dismissal 

of his Charter application (December 20, 2013) is approximately 47 months. When the delay 

attributed to defence waivers (14.5 months), changes of counsel (five months and three weeks), 

and complexity associated with preparation of disclosure (four months) are deducted, the overall 

delay is 24 months. When the additional periods of delay arising from exceptional circumstances 

are deducted – the disclosure dispute (three months and 18 days), and the McNeil issue (five 

months) – the overall delay is brought down to less than 16 months, well under the presumptive 

ceiling for criminal proceedings in superior court. 

The immaterial error in the Agreed Statement of Facts was a discrete event, leading to a 

proliferation of meritless defence applications that prolonged the trial 

 

93. The majority was correct in holding that the immaterial error that was discovered 

in the ASF was a discrete event, and that the ensuing delay is properly attributed to both an 

exceptional circumstance and defence delay.  

94. Mistakes by their very nature are unforeseen. Despite the best efforts of everyone 

involved in the criminal justice system, mistakes will sometimes occur. The Charter does not 

impose an unreasonable and unattainable standard of perfection on the parties. Here, the error was 

an oversight which led to a few sentences containing immaterial facts being included in the ASF. 

The Crown and police did not catch the error in the 193-paragraph document, spanning 31 pages. 

But nor did the appellant’s counsel, who had the document for one month before she and the 

appellant signed it and acknowledged its accuracy. [Note: while both the trial judge and Court of 

                                                 
94 Appellant's Record, Tab 2, Reasons of the Court of Appeal, para. 44. 
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Appeal state that a police officer drafted the ASF, Crown counsel advised the trial judge that it 

was actually drafted by a Crown.]95 

95. Once the error was discovered, a short period of delay could reasonably be 

attributed to this discrete event, while defence counsel considered the impact of the error and the 

Crown’s reasonable (and legally sound) position that the error could simply be excised from the 

ASF and the trial judge’s reasons. 

96. Defence counsel should have quickly appreciated that the error had no bearing on 

whether reasonable grounds existed at the time of arrest, the only issue that was relevant to the 

appellant’s failed application to exclude the evidence. The error could readily be excised from the 

ASF and the trial judge’s reasons, without having any impact on the remaining grounds. 

97. There was no nexus between the errors in the ASF and the legality of the arrest. 

Nothing turned on the few sentences being excised from the ASF. None of the errors impacted the 

appellant's right to make full answer and defence. The erroneous sentences concerned details that 

had no link or relevance to the four months of surveillance of Brennan-Smith and his associates, 

the observations of drug trafficking and money laundering, or the information from the 

confidential informer which culminated in the arrest of Brennan-Smith and the appellant. 

98. Any delay following discovery of the error could have been mitigated, if counsel 

for the appellant had adopted a reasonable position. The decision of this Court in Jordan reminds 

defence counsel that they too have a duty to advance their clients' right to a trial within a reasonable 

time and to collaborate with Crown counsel in making reasonable admissions, streamlining the 

evidence, and anticipating issues that need to be resolved.96 

99. Moreover, if the error raised any concern on the part of the appellant that there 

might be further errors contained in the ASF, the appellant’s counsel could have readily checked 

the facts in the ASF against the disclosure materials. (Indeed, one would reasonably infer that she 

had done that when she received the draft and signed off on it as accurate).   

                                                 
95 Respondent's Record, Volume V, Tab 58, March 28, 2014, p. 44 ll. 8-16. 
96 Jordan, paras. 138-139. 
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100. By January 30, 2014, the date scheduled for the status update, the appellant’s 

counsel should have appreciated how inconsequential the mistake was. Certainly by February 27, 

a date that she requested so she could “look at the case law” and a date that was almost two months 

after she had first learned of the error, she should have appreciated that the error was immaterial 

to the existence of reasonable grounds to arrest Brennan-Smith and the appellant. 

101. The majority was correct in characterizing the delay following the discovery of the 

error as attributable to both exceptional circumstances and defence delay. 

102. While a short period of the delay is properly characterized as flowing from a 

discrete event, the bulk of the delay should be attributed to the appellant who embarked on a frolic 

of applications that were devoid of merit and doomed to fail.  

103. It is worth recalling what those applications entailed. First, the appellant’s counsel 

was intent on advancing the hopeless argument that the trial judge was functus to address the error. 

When she realized the futility of that line of argument, she advanced the untenable argument that 

the error was a “huge defect”, requiring a “total reassessment of the grounds” and a stay of 

proceedings. When during this futile argument the Crown simply identified the few, immaterial 

sentences that had to be excised from the ASF, the appellant’s counsel made the unfounded 

allegation that she had been ambushed – unfounded because the few sentences identified by the 

Crown were essentially identical in their content to the paragraph of the trial judge’s ruling that 

the Crown had told her was in error. And the appellant’s counsel then said she was going to bring 

an application for abuse of process, yet another ill-conceived and hopeless application. 

104. On the return of the appellant’s abuse of process application, appellant’s counsel 

advanced the scandalous and contemptuous accusation that the Crown may have deliberately 

inserted the erroneous information in the ASF to mislead the court, an accusation that again was 

wholly without foundation. When that failed, she advanced an ill-conceived challenge to the 

grounds on the basis of the inconsequential and meaningless error. And finally, when that too was 

dismissed, the appellant’s counsel brought an application for recusal that did not have any hope of 

success. 
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105.  The majority was correct in characterizing the appellant’s applications as frivolous 

or illegitimate.97 The appellant’s conduct is similar to that of the accused in R. v. Elliott.98 In Elliott, 

the accused brought multiple applications that were unfounded and designed to delay the 

proceedings. Here, too, the only reasonable inference is that the appellant was not concerned with 

having a trial in a reasonable time, but rather with avoiding a trial on the merits. The trial judge 

had already ruled that the drugs and stun gun seized from his truck were admissible in evidence 

against him. His conviction was assured. His only defence was to prolong the proceedings and 

hope that they would be somehow derailed.  

106. All of the delay following the discovery of the error, up to the dismissal of the last 

of the appellant’s illegitimate applications on September 10, 2014, should be characterized as 

defence delay, or delay arising from an exceptional circumstance, and deducted. In other words, 

all of the delay from January 30, 2014 to September 10, 2014, a period of approximately 7.5 

months, should be deducted. 

107. In summary, once the delay attributable to defence delay and exceptional 

circumstances (40 months) is deducted from the overall delay of 60.5 months, the total delay is 

only 20.5 months. 

B. IN THE ALTERNATIVE, THE TRANSITIONAL EXCEPTIONAL CIRCUMSTANCE 

APPLIES 

108. Alternatively, the transitional exceptional circumstance applies to this case because 

the Crown reasonably relied on the law as it stood under Morin. As the majority held below, the 

periods of delay were inherent, neutral, or attributable to the defence under the Morin framework. 

The Crown was entitled to reasonably rely on the law as it then stood under Morin. Indeed, as 

Hoegg, J.A.noted, if the Crown had foreseen the change in the law for assessing delay, the Crown 

might have taken different positions with respect to the appellant’s unreasonable conduct and 

applications.  

109. In Jordan, this Court acknowledged that the new framework for assessing delay 

was a significant departure from the previous law governing s. 11(b) applications. In order to avoid 

                                                 
97 Appellant's Record, Tab 2, Reasons of the Court of Appeal, para. 53. 
98 2003 CanLII 24447 (ONCA), para. 164 [Elliott]. 
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a result similar to that which followed the Court’s decision in R. v. Askov,99 when tens of thousands 

of charges were stayed in Ontario alone because of an abrupt change in the law, this Court held 

that a transitional exceptional circumstance may apply to cases that were in the system when 

Jordan was released. The Court stated that a transitional exceptional circumstance will apply when 

the delay in the case is explained by the Crown’s reasonable reliance on the law as it formerly 

stood: 

[F]or cases in which the delay exceeds the ceiling, a transitional exceptional 

circumstance may arise where the charges were brought prior to the release of this 

decision. This transitional exceptional circumstance will apply when the Crown 

satisfies the court that the time the case has taken is justified based on the parties’ 

reasonable reliance on the law as it previously existed. This requires a contextual 

assessment, sensitive to the manner in which the previous framework was applied, 

and the fact that the parties’ behaviour cannot be judged strictly, against a standard 

of which they had no notice.100 

110. In other words, for cases that were in the system when Jordan was decided, the 

former Morin framework remains a relevant contextual factor in assessing whether delay is 

reasonable. In many instances, periods of past delay were reasonable under Morin, and the Crown 

and the courts acted on the basis of the law as it then stood. If the Crown had known that the law 

was going to be changed, it might have acted differently; it cannot now go back and change 

behaviour that was reasonable under the former law. For example, under Morin, institutional delay 

did not start to run until the defence was ready and available for the hearing.101 This meant that 

hearing dates might be set months later, yet only result in minimal periods of institutional delay 

because defence counsel was not available. This principle has now been discarded under Jordan, 

but the Crown cannot change what took place in the past. It would not now be fair to go back and 

re-characterize delay that was reasonable as unreasonable. 

111. Reliance on the law is a relevant, and important, circumstance in assessing the 

reasonableness of delay. As this Court stated in Jordan: 

For cases already in the system, the presumptive ceiling still applies; however, “the 

behaviour of the accused and the authorities” — which is an important 

consideration in the new framework — “must be evaluated in its proper context” 

                                                 
99 [1990] 2 S.C.R. 1199. 
100 Jordan, para. 96. 
101 R. v. Morin, [1992] 1 S.C.R. 771, pgs. 794 (i) - 795 (a) [Morin]. 
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(Mills, at p. 948). The reasonableness of a period of time to prosecute a case takes 

its colour from the surrounding circumstances. Reliance on the law as it then stood 

is one such circumstance.102 

112. A transitional exceptional circumstance arises in the case on appeal. The parties 

relied on the Morin framework in conducting themselves throughout the trial proceedings. Indeed, 

factums were filed in the Court of Appeal, and oral arguments made, on the basis of the existing 

law under Morin. It would be curious if delay that was formerly reasonable, all of a sudden became 

unreasonable simply because Jordan was released while the decision in the Court of Appeal was 

under reserve. 

113. Most of the delay in this case was properly characterized under Morin as inherent, 

neutral, or the result of actions of the defence. There was virtually no institutional delay, and 

minimal Crown delay at best. The following chart sets out the applicable periods and their proper 

characterization: 

Period of time Proper characterization under Morin 

Arrest (Jan 12/10) to setting of date for 

preliminary hearing (Oct 18/10). 

Inherent requirements of the case.103  

Set date (Oct 18/10) to preliminary hearing 

date (March 11/11). 

Neutral delay. No institutional delay because no 

indication that defence available earlier.104 

Adjournment of preliminary hearing date 

to April 7/11. 

Actions of defence - change of counsel. 

Completion of preliminary hearing (Apr 

7/11) to set date for trial (Apr 2/12) 

Actions of defence - express waivers of delay. 

Adjournment to May 1/12 Neutral delay – defence to advise on whether there 

would be re-election. 

May 1/12 to trial date (Nov 5/12) Crown delay of 2 months because not available in 

Sept/Oct due to other trial commitments. 

No institutional delay – no indication defence 

ready for trial before September; time during 

summer months constitutes inherent delay in 

Newfoundland and Labrador due to court not 

sitting for trials.105 

Adjournment of trial date due to 

appointment of counsel to bench (Nov 5/12 

– Mar 26/13). 

Neutral delay. 

                                                 
102 Jordan, para. 103. 
103 R. v. Schertzer, 2009 ONCA 742, paras. 75-80, 114; R. v. MacDougall, [1983] 3 S.C.R. 45, para. 45. 
104 R. v. Tran, 2012 ONCA 18, para. 32; R. v. Lahiry, (2011) 109 O.R. (3d) 187, 2011 ONSC 6780, para. 34. 
105 R. v. R.C., 2001 NLCA 37, para. 16. 
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Rescheduling of trial date to May 6/13 due 

to defence error. 

Actions of defence - express waiver of delay. 

Adjournment of trial May 6/13 to Oct 8/13.  Inherent requirements of case to await outcome of 

discipline hearing and comply with McNeil 

disclosure obligation (to June 28/13). 

Inherent delay during summer months due to court 

not sitting for trials. 

Defence delay for month of Sept/13. 

Institutional delay – 1 week. 

Charter application to exclude evidence 

and ruling (Oct 8 to Dec 20/13). 

Inherent requirements of case. 

Dec 20/13 – Jan 30/14 Actions of defence - defence request for time to 

speak to Crown and provide status update. 

Jan 30/14 – Feb 27/14 Inherent requirements of case – time for defence to 

consider position in light of error. 

Feb 27/14 – Sept 10/14 Actions of defence – series of fruitless 

applications. 

Sept 10/14 – Jan 26/15 The parties were available in November and 

December 2014 for trial but the court was not.106 

Therefore, at most, only three months of 

institutional delay. 

 

114. Under Morin, the determination whether delay was unreasonable typically turned 

on an assessment of the combined effect of Crown delay and institutional delay and its impact on 

the interests protected under s. 11(b). If that delay exceeded the Morin administrative guidelines, 

and the accused had suffered prejudice to the interests protected under s. 11(b), then the delay 

would usually be held unreasonable. Prejudice was central to the assessment of whether delay was 

unreasonable. While prejudice could be inferred from a long period of delay, the Crown was 

allowed to point to conduct of the defence that was inconsistent with a desire for a timely trial in 

order to rebut any evidence of prejudice.107 

115. The Crown delay (2 months at best) and institutional delay (3 months at most) was 

negligible and well within the Morin administrative guidelines. Furthermore, the conduct of the 

defence here was inconsistent with a desire to have a timely trial – there were extensive waivers 

of delay, and much delay was caused by ill-conceived defence applications. In Jordan, this Court 

recognized that “some accused persons who are in fact guilty of their charges are content to see 

                                                 
106 Respondent's Record, Volume I, Tab 27, November 26, 2014 excerpt, p. 106, ll. 4-10. 
107 Morin, pgs. 801(a) - 803(f). 
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their trials delayed for as long as possible.”108 The conduct of the appellant strongly suggests that 

there was little to no prejudice to any of his interests protected under s. 11(b) of the Charter.  

116. The Morin framework, properly applied, would have led to the conclusion that the 

delay in the case was reasonable. The Crown acted in reliance on the only law that was applicable 

at the time – Morin. The release of Jordan did “not automatically transform what would previously 

have been considered a reasonable delay into an unreasonable one.”  

117. The appeal as of right should be dismissed. 

PART IV – COSTS 

118. In accordance with the usual practice in criminal matters, no costs should be 

ordered. 

PART V – NATURE OF ORDER SOUGHT 

119. The respondent requests that the appeal be dismissed, without costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

DATED at Ottawa this 7th day of March, 2017. 

 

             

 Croft Michaelson, Q.C.   Vanita Goela 

Counsel for the Respondent   Counsel for the Respondent  

 

                                                 
108 Jordan, para. 21. 
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issues will or will not be contested. See, for example, R. v. Kutynec (1992), 70 C.C.C. (3d) 

289 at 296, where the Court of Appeal stated as follov's: 

In the interests of conducting an orderly trial, the trial judge is entitled to 
insist, and should insist, that defence counsel state his or her position on 
possible Charter issues either before or· at the outset of the trial. 

In addition, the Committee recognizes that early disclosure by the defence may, on 

occasion, be in an accused person's best interests. For example, where the charges laid are 

not serious, evidence that might be relevant in mitigation at trial may also, if disclosed early, 

persuade Crown counsel well before trial that it is not in the public interest that the case 

proceed. Or, if the defence evidence provides a complete answer to the Crown's case, many 

accused would no doubt prefer to avoid the ordeal of a trial altogether, rather than exercise 

the right to remain silent until the Crown builds a case that calls for an answer. Ultimately, 

the Committee again relies upon defence counsel to discuss each case in advance 

responsibly, providing whatever information is necessary for the proceedings to be both as 

fair and as expeditious as possible. 

34. The Conunittee is of the opinion that it is inappropriate for any counsel to give disclosure 

nzaterials to the public. Counsel would not be acting responsibly as an officer of the Coun 1j 

he or she did so. 

35. The Conunittee is of the opinion that defence counsel should rnaintain custody or control 

over disclosure nzaterials, so that copies of such nzaterials are not irnproperly dissenzinated. 

Special arrange1nents nzay be nzade between defence and Crown counsel, with respect to 

nzaintaining control over disclosure rnaterials where an accused is in custody, and the volunze 

of nzaterial disclosed nzakes it inzpractical for defence counsel to be present while the nzaterial 

is reviewed. 

In the Committee's view, the two preceding statements responsibly reconcile the need 

to provide full disclosure with the need to prevent misuse of disclosure material. These 

statements are also in furtherance of "the obligation on defence counsel as officers of the 
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court to act responsibly" with respect to di.sclosure, recognized generally by the Supreme 

Court in Stinchcon1be, supra, at 341. 

The Committee has heard of appalling instances where disclosure briefs containing 

highly sensitive material have been made publicly available: for example, the statement of 

a child complainant in an allegation of sexual assault subsequently circulated at the 

complainant's school. Or, in penitentiary investigations, statements of potential Crown 

witnesses have been posted on bulletin boards to be perused by the general inmate 

population. Occurrences of this type are, in the Committee's view, flagrant abuses of the 

right to disclosure. The devastating effect which such conduct can have on the privacy or 

safety of the victims or witnesses concerned is obvious. 

Of equal concern is the chilling effect which even isolated incidents of this type can 

have on potential witnesses. The administration of justice is highly dependent upon 

witnesses coming forward to provide information that will lead to the proper conviction and 

punishment of those who have committed crimes. For a witness, courtroom proceedings 

may be inconvenient, or even traumatic, in the best of circumstances. Therefore, even 

occasional misuse of disclosure materials can potentially persuade large numbers of already 

reluctant witnesses to refrain from co-operating for fear that they will suffer the 

consequences of similar misuse. 

Publicly disseminating disclosure material may pose other difficulties. It may, in 

some circumstances, be a matter of concern for the Law Society. Or, if a court-ordered 

publication ban is in effect, it may come perilously close to contempt of court. If 

considerable adverse publicity is generated thereby, publicly disseminating disclosure 

material may also necessitate a change of venue to ensure a fair trial. In this way, the 

unnecessary public dissemination of disclosure materials may deprive the community in 

which an alleged crime occurred of their presumptive right to sit in judgment of it, and may 

greatly inconvenience all those associated with the prosecution: see the Anzen'can Bar 

Association StandardsforCrilninallustice (3rd ed. 1991), Standard 4-1.4, "Public Statements." 
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third parties whose examination or possession of the material is in good faith necessary to 

prepare and conduct the defence. 

In the opinion of the representatives of the defence Bar on the Committee, it should 

also be recognized that an accused should always be permitted a copy of his or her own 

statement. To suggest that an accused may not have· a copy of his or her own words which 

are so often critical to the defence is, in the opinion of the defence Bar representatives on 

the Committee, fundamentally wrong and contrary to the spirit of s. 603 of the Crinzinal 

Code, which permits an accused, after having been committed for trial, to receive, upon 

payment of a reasonable fee, a copy of his or her statement. 

However, the defence Bar representatives on the Committee are also of the view that 

where disclosure material is disseminated to the accused or third parties, defence counsel 

would have an obligation to ensure that such persons are aware of the obligation not to 

further disseminate the materials except as directed by defence counsel. 

The second statement of the Committee, above, seeks to fulfil the same aims as the 

first, by placing a different duty upon defence counsel. Although the submissions received 

by defence counsel on this point varied, some eminent defence counsel from different parts 

of the province advised that it was their practice never to leave disclosure material in the 

unsupervised possession of the accused. Defence counsel, as officers of the Court, can, of 

course, be expected to use the disclosure material in accordance with both of the present 

statements of the Committee, and to give an undertaking to that effect.64 An accused 

person, or other persons closely identifying with the interests of the accused, cannot. In this 

regard, counsel are more than mere agents of an accused person, and, thus, are not bound 

to turn over such material to an accused upon request.65 For example, while an accused 

must ultimately know the identity of every Crown witness, and the contents of their 

statements, it would rarely, if ever, be necessary for an accused person to know the present 

64 See also Vokey, infra, at 108 (C.C.C.). 

65 As stated in the American Bar Association Standards of Criminal Justice (3rd. ed. 1991), Standard 4-1.2(e): 
"Defence counsel is the professional representative of the accused, not the accused's alter ego." 
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the prosecution or the prosecutor any information that he or any 
person within his knowledge can give for or against any prison
er or defendant. 

. ~ 

Crown'Counse/ 

30. The Committee recognizes that it is a serious disciplinary offence for the 
Crown to fail to disclose to the defence as reql!ired. 

31. The Committee recommends that it is inappropriate for Crown counsel 
to limit or refuse disclosure in a case, unless defence counsel agrees to limit a 
preliminary inquiry so as to ensure efficient use of court time. This does not pre
clude counsel from agreeing to shorten or waive a preliminary inquiry. 

32. The Committee recommends that it is inappropriate for the Attorney 
General to withhold disclosure, unless defence counsel gives an undertaking not 
to share the information with his or her' client. 

Defence Counsel 

33. The Committee acknowledges that, at present, there is no obligation 
iJ 

upon the defence to disclose any part of its case before trial. The Committee 
makes no further recommendation in this respect. 

34. The Committee is of the opinion that it is inappropriate for any counsel 
to give disclosure materials to the public. Counsel would not be acting responsi
bly as an officer of the Court if he or she did so. 

35. The Committee is of the opinion that defence counsel should maintain 
custody or control over disclosure materials, so that copies of such materials are 
not improperly disseminated. Special arrangements may be made between 
defence and Crown counsel, with respect to maintaining control over disclosure 
materials where an accused is in custody, and where the volume of material dis
closed makes it impractical for qefence counsel to be present while the mater_ial 
is reviewed. . .. ~ 

Disclosure and Summary Conviction Offences 

36. The Committee recommends that the nature and extent of disclosure 
should not vary based on whether the charge was prosecuted by way of indictment, 
summary' conviction procedure, or prosecuted under the P1vvincial Offences Act. 
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