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PART I. - OVERVIEW

1. The Alberta Small Brewers Association (ASBA) is a non-profit organization whose
members are independent small brewers in Alberta. Its position is that this Court should interpret
section 121 of the Constitution Act, 1867! to prohibit tariff and non-tariff barriers when the

purpose or effect of the non-tariff barrier is to interfere with the entry of goods into a province.?

2. In support of this position, ASBA submits that the decision in Gold Seal reflects an
antiquated approach to federalism that ought to be jettisoned in favour of the approach in
Murphy v. C.P.R. and the s. 121 decisions that followed it.®> Second, that courts should consider
the purpose and effect of impugned legislation when looking at whether it infringes s. 121 and

that s. 121 applies to government bodies when they are legislated monopolies.

3. Alberta's brewers want to sell their beer in other provinces and, in our submission, s. 121
gives them a constitutional right to do so. As it stands, Alberta is the only truly open market for
beer in Canada. Beers from across Canada can enter Alberta freely to compete with Alberta
beers. Yet the reverse is not true and Alberta beers are effectively shut-out of most other
provinces because of the non-tariff barriers to trade from provincially legislated monopolies. The
current situation is neither fair, nor conducive to the economic union envisioned for Canada

since Confederation.
PART Il. - ARGUMENT
A. Gold Seal's interpretation of s. 121 arose from an antiquated view of federalism

4. Federalism is at the heart of Confederation and crucial to understanding s. 121. It
provided the means at Confederation by which the new provinces would join a national
economic union, leading to greater prosperity for all, while protecting their diversity. In this way,

federalism was crucial in promoting national economic, social and cultural development.

! Constitution Act, 1867, (30 & 31 Vict), ¢.3 (U.K.).

2 The terminology of interference with goods entering a province is taken from the decision of
lacobucci and Bastarache JJ. in Canadian Egg Marketing Agency v. Richardson, [1998] 3 SCR
157 (Richardson) at para. 63.

3 Murphy v. C.P.R., [1958] S.C.R. 626 at 642 (Murphy); Reference re Agricultural Products
Marketing Act, [1978] 2 SCR 1198 at 1268.
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5. Yet the Canadian Courts' application of federalism has an uneven history. Early decisions
of the Privy Council laid a framework that privileged the provinces, while decisions in the latter
half of the twentieth century struck a more even balance between provincial autonomy and
national interests. The decision in Gold Seal reflects this early, pro-provincial jurisprudence,
which has been largely overtaken by a more balanced approach to federalism in decisions like
Murphy v. C.P.R.

6. In its Canadian form, federalism is a compromise between unity and diversity.
Throughout Canada's history this compromise between federal and provincial interests has
worked to promote a common national market in the furtherance of prosperity for all Canadians:

The Canadian federal state is one in which both federal and provincial
governments have major economic roles to play in preserving a large
internal market for goods, services, labour and capital and in undertaking
jointly many programs of common interest.

7. Recently, McLachlin J. (as she then was) characterized Canadian federalism as a
reconciliation of unity and diversity in Canadian Egg Marketing Agency v. Richardson:

The goal of promoting economic union between the provinces is not a new
one. From the time of Confederation, Canada’s constitutional framers have
sought to ensure that, despite its federal structure, Canada would have a
national economy: Black v. Law Society (Alberta), [1989] 1 S.C.R. 591
[...]. The current constitutional structure represents an historical
compromise between regional interests and the vision of economic union.®

8. In Reference re. Secession of Quebec, this Court, undertook an in-depth analysis of this
principle:

Federalism was a legal response to the underlying political and cultural
realities that existed at Confederation and continue to exist today. At
Confederation, political leaders told their respective communities that the
Canadian union would be able to reconcile diversity with unity...The
Constitution Act, 1867 was an act of nation-building. It was the first step in
the transition from colonies separately dependent on the Imperial
Parliament for their governance to a unified and independent political state
in which different peoples could resolve their disagreements and work

4 A.E. Safarian, Canadian Federalism and Economic Integration: a Constitutional Study
Prepared for the Government of Canada (Ottawa: Information Canada, 1974) at 2.
® Richardson, supra note 2 at para. 123 (McLachlin Dissent).



together toward common goals and a common interest. Federalism was the

political mechanism by which diversity could be reconciled with unity.®
0. This finding accords with the historical genesis of Canadian federalism. As Peter Hogg
wrote regarding the historical origin of the balance between diversity and unity:

John A. Macdonald wanted a legislative union, as did many people in
Upper Canada (which became Ontario). But they had to settle for a
federation because Lower Canada (which became Quebec) and the maritime
provinces of New Brunswick, Nova Scotia and Prince Edward Island would
not have agreed to a legislative union. Lower Canada feared that if it joined
in a legislative union, its French language, culture and institutions and its
Roman Catholic religion would be threatened by the English-speaking
Protestant majority; the maritime provinces also feared for their local
traditions and institutions. On the other hand, union would provide the
military strength needed for security, and the economic strength needed for
prosperity. The compromise between these conflicting impulses was a
federation, providing the unity necessary for military and economic
strength, while allowing diversity of language, culture, religion and local
institutions.”

10.  Yet, in their submissions on federalism, many of the provincial Attorneys General
subordinate the unity aspect of federalism (and its promise of a common market) to diversity
(and the protection of provincial interests). Similarly, the interpretation of s. 121 in Gold Seal
privileges diversity over unity. This Court ought to jettison this unbalanced notion of federalism
in favour of one that maintains a proper balance. The "essence and purpose” test set out by

Justice Rand in Murphy v. CPR generally strikes this balance.®

11. Gold Seal does not accord with this modern approach to federalism. In granting provinces
the freedom to erect significant barriers to interprovincial trade as long as they are not tariffs,
Gold Seal accords with the trend in early Canadian constitutional jurisprudence privileging
provincial autonomy over national concerns. As F.R. Scott explained, the "cumulative work of

the courts, particularly of the Judicial Committee of the Privy Council” in the early part of the

® Reference re Secession of Quebec, [1998] 2 SCR 217 at para. 43.
’ Peter Hogg, Constitutional Law of Canada, 5™ Ed. at 5.1(c).
8 Murphy, supra note 3 at p. 642.
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20" century led to an increase in the influence of the provinces in terms of federalism.®
Similarly, Peter Hogg has noted:

There is no doubt that the Privy Council favoured the provinces in
federalism cases. In disputes between the federal and provincial
governments that reached the courts, the Privy Council consistently
established doctrine that favoured the provinces.©

12.  This pro-provincial bias stemmed in large part from the pre-conceived notions of Lord
Watson and Lord Haldane, who dominated Canadian jurisprudence at the Privy council during
this period. Their decisions reliably the promoted the idea that the position of the provinces in
the Canadian federation ought to be enhanced.'! Gold Seal, while not itself a Privy Council
decision, is a product of this line of thinking and can be placed within the general trend of
decentralization jurisprudence of the period.*?

13.  This approach has been superseded. In 1949, with the end of appeals to the Privy Council
and the entrenchment of the supremacy of this Court, the decentralizing tendency began to ebb
and a less expansive view of provincial autonomy started to take hold.'? It was in the early part
of this era, in 1958, when Justice Rand commented on s. 121 in Murphy v. CPR. Justice Rand's s.
121 "essence and purpose" test reflects this move toward the modern approach to Canadian
federalism. It recognizes a greater balance between provincial and federal powers, emphasizing
the "free flow of commerce across the Dominion™:

I take s. 121, apart from customs duties, to be aimed against trade regulation
which is designed to place fetters upon or raise impediments to or otherwise
restrict or limit the free flow of commerce across the Dominion as if
provincial boundaries did not exist. That it does not create a level of trade
activity divested of all regulation | have no doubt; what is preserved is a
free flow of trade regulated in subsidiary features which are or have come to

% F.R. Scott, Centralization and Decentralization in Canadian Federalism, 29 Can. B. Rev. 1095
(1951) at pp. 1103-1104.

10 peter Hogg and Wade Wright, Canadian Federalism, the Privy Council and the Supreme
Court: Reflections on the Debate about Canadian Federalism, UBC Law Review 38.2 (2005)
329-352 at p. 339 (Canadian Federalism).

1 1bid., at p. 341.

12 See eg. Gold Seal v. Alberta, [1921] SCJ No. 43 at paras. 41 and 113.

13 Canadian Federalism, supra note 10 at p. 347.
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be looked upon as incidents of trade. What is forbidden is a trade regulation
that in its essence and purpose is related to a provincial boundary.*

14. It is this balanced approach to federalism—which recognizes not only provincial
diversity, but also the importance of the Canadian economic union—that ASBA asks this Court

to consider in interpreting s. 121.
B. Courts should look at the effects of legislation when considering a breach of s. 121

15. In order to achieve the proper balance between unity and diversity under s. 121, ASBA
generally agrees with the submissions of the Attorneys General of Alberta and Canada that s. 121
applies to non-tariff barriers and that Justice Rand's essence and purpose test should be adopted.
If s. 121 were found not to prohibit certain non-tariff barriers, it would have little application to
modern interprovincial trade: provinces can find—and have found—significant non-tariff

measures that prevent products from other provinces from being "admitted free".%®

16. In considering whether a law offends s. 121, a court should consider the aim, purpose,
and effect of the law. The interveners who agree that s. 121 prohibits non-tariff barriers generally
accept that the Court must consider the aim and purpose of a law. But some suggest that
consideration of an impugned law's effects would be beyond the scope of a s. 121 analysis. In
particular, the Attorney General of British Columbia argues that the "impact or effect” of a law
ought not to be considered.®

17.  Yet, precluding courts from looking at the effect of laws in a revised "essence and
purpose™ analysis, would represent a significant departure from this Court's constitutional

jurisprudence and fail to address the type of laws and conduct that s. 121 ought to prohibit.

18. This Court has regularly considered both the purpose and effect of laws when assessing
their constitutionality. In Charter litigation, this Court has repeatedly held that a law will infringe
the Constitution if the law either has the purpose or effect of infringing it. As Dickson J. (as he
then was) stated in R. v. Big M Drug Mart Ltd.:

14 Murphy, supra note 3 at p. 642.
15 See e.g. Factum of the Attorney General of British Columbia at paras. 1, 15(a) and footnote 4.
18 1bid.



In my view, both purpose and effect are relevant in determining
constitutionality; either an unconstitutional purpose or an unconstitutional
effect can invalidate legislation. All legislation is animated by an object the
legislature intends to achieve. This object is realized through the impact
produced by the operation and application of the legislation. Purpose and
effect respectively, in the sense of the legislation's object and its
ultimate impact, are clearly linked, if not indivisible. Intended and actual
effects have often been looked to for guidance in assessing the legislation's
object and thus, its validity.!” (emphasis added)

19.  Similarly, when relying on the pith and substance analysis to determine the constitutional
validity of legislation from a division of powers perspective, this Court examines the effects of
legislation. As this Court held in the Reference Re. Securities Act:

The analysis looks at the purpose and effects of the law to identify its “main
thrust” as a first step in determining whether a law falls within a particular
head of power...*® (emphasis in original)

20. In considering whether legislation does not accord with s. 121, this Court should continue

to consider both the purpose and effect of legislation.
C. Provincially legislated monopolies will typically infringe s. 121

21. The need to consider the effects of legislation can be seen by considering the question at
the heart of this appeal, which is whether provincially legislated liqguor monopolies are

constitutional.

22, Notwithstanding their stated purposes, provincially legislated monopolies create

operational barriers to inter-provincial trade in at least four ways:

@) Distribution (for example, some provinces only permit in province brewers
to self-deliver to customers, some only require out of province beer to pass
through a warehouse, while others charge more to out of province brewers
for distribution;

(b) Charges and costs of services (for example, some provinces charge out of
province beer a handling charge for "warehousing services"”, while others
permit in-province brewers to bypass the distribution and warehousing
system);

7R, v. Big M. Drug Mart Ltd., [1985] 1 SCR 295 at 331-32.
18 Reference Re. Securities Act (Canada), 2011 SCC 66 at para. 63.
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(©) Access to points of sale (for example, some provinces prevent out of
province beer from selling through certain retail channels); and

(d) Pricing (including mark-ups for beer brewed out of province and discounted
mark-ups for beer brewed within a province).*°

23.  Aside from Alberta, every province in Canada has a provincially legislated monopoly on
selling alcoholic beverages. While each monopoly is constructed differently and would have to
be assessed as such, it is clear that there often is a divergence between the stated intention of
these monopolies and their actual effects.

24, For instance, the purpose of Ontario's monopoly has been explained as to maintain public
order and raise revenue for the province.?’ Similarly, British Columbia's monopoly is to address
"the problems of alcohol™ consumption and to serve as "an important source of revenue."?! On
their face, these purposes would likely be within provincial competence and do not appear likely
to offend s. 121. Moreover, the purported salutary purposes of these government monopolies, to
improve people's health and raise taxes, would require the application of these laws to all beer

regardless of its origin.

25. But in practice, government legislated monopolies almost always exclude or significantly
restrict out-of-province beer and have the necessary effect of excluding beer from other
provinces unless the alcohol is purchased by the legislated publicly owned monopoly—on terms
determined by the monopoly. As a result, whether an Alberta brewer can even enter into another
provincial market is solely within the discretion of a provincially legislated monopoly. That is

even worse for interprovincial trade than tariffs.

26.  The practical effects of the provincial liqguor monopolies has little to do with regulating
health and raising government revenue. When a government has a monopoly on selling
beer—the issue is not whether the government will sell beer, the issue is what beer the
government will sell. For example, Ontario prevents the sale of beer in the province unless the

LCBO, or its government partner, the BeerStore, has purchased the beer. In deciding whether to

19 See Beer Canada, "A Report Identifying Interprovincial Trade Barriers in the Canadian Beer
Industry" (November 25, 2015).

20 Air Canada v. Ontario (Liquor Control Board), [1997] 2 SCR 581 at paras. 51-53.

2L Factum of the Attorney General of British Columbia at para. 19.
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purchase the beer, it undertakes a selection process that has the effect of excluding Alberta
brewed beer unless LCBO buyers, relying on their "experience and judgment"” select an Alberta-
brewed beer, based on ambiguous and arbitrary criteria.??> Similarly, the LCBO sets out
"mandatory requirements” that "out-of-province and imported beer" must meet to be sold in

Ontario that Ontario brewed beers do not.2

217, In addition, out-of-province breweries seeking to distribute beer in Ontario must apply
for a listing at Brewers Retail (the Beer Store), and pay a required fee of $23,870 per brand per
package size, or alternatively apply to sell through LCBO stores (and the LCBO decides which
provincially owned retail outlets the out-of-province beer is shipped). These regulations have a
significant effect on the ability of out-of-province beer products to cross Ontario's border and be
sold. For example, Ontario's Beer Store lists less than 1,000 distinct beer products while Alberta

liquor stores can stock over 5,068 distinct beer products.

28. A similar disconnect between intention and effect arises in British Columbia where that
province's monopoly has manifested itself in ways that go well beyond improving health and
revenue. In British Columbia, the province's microbreweries receive first rights to shelf space at
provincially owned liquor stores (a third of the retail outlets) and out-of-province breweries
require a listing with the British Columbia Liquor Distribution Branch. This is not a mere
application as part of a regulatory scheme to obtain revenue or ensure minimum health standards
are complied with. Out of 3,000 annual applications, the British Columbia Liquor Distribution

Branch lists only approximately 5% of applicants.?*

29.  These regulations significantly restrict the import of out-of-province beers and effectively
act as quotas protecting local producers. This type quota has been found as outside the powers of

the provinces in cases like Manitoba (Attorney General) v. Manitoba Egg and Poultry Assn.?®

22 |Liquor Control Board of Ontario, "Product Management Policy & Procedures"”, at 14-15.

23 1pid. at 27.

24 Robert Hughey, "Beer Distribution in Canada".

25 Manitoba (Attorney General) v. Manitoba Egg & Poultry Assn ., [1971] SCR 689 at paras 27-
28.
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30. In Alberta by contrast, while the sale of alcohol remains highly regulated—including for
health and government revenue purposes—any out-of-province brewer can sell their beer. As
one article put it:

[W]hen a domestic or out-of-province producer wants to sell a beer... in
Alberta, it has to fill out a two-page form, pay a $75 fee and then find
someone in the province to sell its product. In comparison, an Alberta
upstart looking to sell its product in the B.C. and Saskatchewan markets has
to apply to each province's liquor control board and undergo a battery of
questions covering everything from the quality of the packaging to the
market demand for the product... Each province [other than Alberta] also
has a taste test where government employees pass judgment on the merit of
the product.?®

31. Of all the provinces, only Alberta’s liquor regime lives up to the balance between unity
and diversity at the heart of federalism. Alberta's regime lets anyone in, contributing to the "free
flow of commerce across the Dominion" and national prosperity. This is the perspective of those
who seek to do business across Canada. ASBA's concern is not with limiting provincial spheres
of influence, but ensuring that a crucial part of federalism, access to a national market, is

achieved.

32. Considering the effects of impugned legislation does not mean that the Constitution
mandates an unregulated market without provincial control. Alberta maintains its internal
diversity, including for example by restricting the sale of alcohol to those who are over 18 (a
lower age than other provinces). These types of laws preventing the sale of alcohol to minors
would not infringe s. 121 as long as the age is the same for all similar alcohol products regardless
of where the alcohol originates. Similarly, a regulatory scheme like that of the Northwest
Territories that does not discriminate against out-of-territory brewed beer but restricts the sale of
all beer in certain areas within the jurisdiction, regardless of the alcohol's place of origin, would
not run afoul of s. 121. And a law like Alberta's that requires all beer sold in the province to be
nominally sold to the government before it can be distributed to retail stores does not infringe s.
121 because such a law does not restrict the sale of out-of-province beer in any more than

Alberta brewed beer.

26 Justin Giovannetti and lan Bailey, "Breweries, wineries face provincial bottlenecks" Globe and
Mail, July 29, 2016.
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33.  Considering the effects of an impugned legislation under a s. 121 analysis simply means
that legal restrictions on trade must apply to all Canadian producers and one province's beer
cannot effectively be excluded from another province by the creative imposition of regulations.
A corollary is that provinces cannot legislate monopolies or other legal restrictions to trade that
advantage local producers. As Justice McLachlin (as she then was) put it, "s. 121...bars trade
laws aimed primarily at impeding the flow of goods on the basis of provincial boundaries"?’ The
abolition of such bars is necessary to preserve the goal of a national economy as adopted at

Confederation.
PART IIl. - COSTS
34.  ASBA seeks no order as to costs and asks that no costs be awarded against it.
PART IV. - REQUEST FOR ORAL ARGUMENT

35.  The October 10, 2017 order of Moldaver J. granted ASBA 5 minutes of oral argument.

ASBA makes no further requests.

Calgary Alberta
November 20, 2017

/e

Robert Martz

Paul Chiswell

Counsel for the Intervener

Alberta Small Brewers Association

27 Richardson at para. 171 (McLachlin J. dissent).
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