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PART I – OVERVIEW OF POSITION AND STATEMENT OF FACTS 

1. In R v St-Onge Lamoureux,
1
 this Court said that maintenance records of approved 

instruments must be disclosed to persons accused of impaired driving-related offences.  

In the instant case, an affidavit before the trial judge deposed that such records were 

irrelevant to the instrument’s proper functioning; the affiant was not qualified as an 

expert witness by way of voir dire, and was not cross-examined on her affidavit.  She was 

qualified and cross-examined on the same subject matter in other proceedings, when she 

acknowledged that other qualified experts disagreed with her opinion; in some of those 

other proceedings – including the appeal being heard concurrently to the appellant’s – her 

evidence was rejected.  A majority of the Alberta Court of Appeal, applying a legally 

incorrect test for what constitutes first-party disclosure, nevertheless found, on the basis 

of this “uncontradicted expert evidence”, that the comments of this Court in St-Onge 

Lamoureux did not apply, and declined to order disclosure of the maintenance records 

sought. 

  

2. The majority erred.  The appellant asks this Court to allow his appeal, order disclosure of 

the maintenance records, and remit his matter to the Provincial Court of Alberta for a new 

trial. 

Statement of Facts 

3. The appellant was charged with offences contrary to sections 253(1)(a) and 253(1)(b) of 

the Criminal Code on May 11, 2013, in part on the basis of the analysis of samples of his 

breath by a qualified technician using an approved instrument (an Intoxilyzer 5000C).  

That approved instrument was sent out for repairs the next day; it had also been sent out 

for repairs on two occasions during the preceding four months.  The Crown disclosed to 

the appellant a maintenance log documenting these facts,
2
 but declined his request to 

provide particulars of the repairs conducted. 

                                                           
1
 2012 SCC 57. 

2
 Included in the materials found at Tab 17 of the Record of the Appellant  
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Alberta Provincial Court 

4. A disclosure hearing was held in advance of trial in the Provincial Court of Alberta.  The 

Crown tendered affidavit evidence deposing that the material sought by the appellant was 

irrelevant to the accuracy and reliability of the approved instrument.
3
  The affiant was not 

subject to a voir dire on her qualifications to offer that opinion.  The appellant declined to 

cross-examine the affiant, because to do so would have delayed his trial to his prejudice, 

by reason of provincial legislation that suspended his driver’s licence until his charges 

were resolved.
4
 

 

5. Golden PCJ accepted the affidavit evidence tendered by the Crown, without a 

qualification voir dire or cross-examination.  He held, on March 11, 2014,
5
 that this 

evidence distinguished the appellant’s case from what was, at the time, the leading 

appellate decision in Alberta on the subject of approved instrument maintenance records, 

R v Kilpatrick,
6
 in which no evidence on the relevance of such records had been adduced 

by either party. 

 

6. Golden PCJ conducted no meaningful analysis of the affidavit evidence, limiting his 

remarks about it to the fact that it was “consistent” with the viva voce evidence provided 

in R v Sutton,
7
 a decision of the Alberta Provincial Court in which Henderson PCJ (as he 

then was) noted at para 177 that “[i]nstinct and intuition suggest that a history of past 

repairs or failures of any machine would be valuable information when assessing the 

proper functioning of the same machine at a later point in time”, but held at para 182 that 

the expert evidence before him established that, contrary to instinct and intuition, 

historical maintenance records were irrelevant to the proper functioning of the Intoxilyzer 

5000C.  Golden PCJ stated that he was following the reasoning of Henderson PCJ in 

Sutton, and dismissed the appellant’s application. 

                                                           
3
 Tab 16 of the Record of the Appellant 

4
 Which legislation has since been struck down as unconstitutional: Sahaluk v Alberta (Transportation Safety 

Board), 2017 ABCA 153. 
5
 Tab 1 of the Record of the Appellant 

6
 2013 ABQB 5. 

7
 2013 ABPC 308. 
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7. At the subsequent trial in provincial court, held March 28, 2014, Golden PCJ acquitted 

the appellant of impaired driving, but convicted him of operating a motor vehicle with an 

excess of alcohol in his blood.
8
 

Alberta Court of Queen’s Bench 

8. The appellant appealed against his conviction to the Alberta Court of Queen’s Bench, 

sitting as a summary conviction appeal court.  His appeal was heard jointly with the 

Crown’s appeal against the judicial stay of proceedings entered in respect of the charges 

against Kevin Patrick Gubbins.
9
 

 

9. Kenny J heard both appeals on February 9, 2015, and reserved her decision.  On March 

30, 2015, she allowed the appellant’s appeal and ordered a new trial, and dismissed the 

Crown’s appeal against Gubbins.
10

  She found that this Court had declared approved 

instrument maintenance records to be properly subject to first-party disclosure in St-Onge 

Lamoureux, and followed the reasoning in Kilpatrick and several other summary 

conviction appeal decisions in Alberta which reached similar findings. 

Alberta Court of Appeal 

10. The Crown sought leave to appeal Kenny J’s decision.  Wakeling JA heard the Crown’s 

application June 9, 2015, and on June 12 granted leave to appeal on the following two 

questions: 

(a) whether the summary conviction appeal court erred in finding that historical 

maintenance record of approved instruments are presumptively relevant; and 

(b) whether the maintenance records for an approved instrument unrelated to the 

accused’s investigation are subject to Stinchcombe disclosure.
11

 

 

                                                           
8
 Tab 2 of the Record of the Appellant 

9
 2014 ABPC 195. 

10
 2015 ABQB 206; Tab 3 of the Record of the Appellant 

11
 2015 ABCA 202; Tab 4 of the Record of the Appellant. 
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11. The Calgary Police Service and the Chief of Police of the Edmonton Police Service 

sought leave to intervene in the appeal.  On January 22, 2016, Veldhuis JA dismissed that 

application.
12

 

 

12. The appeal itself was heard June 8, 2016, by Berger, Slatter, and Rowbotham JJ A.  

Following the hearing of the appeal, the maintenance records sought by the appellant 

were produced to the Court.
13

  The Court’s decision was held on reserve until November 

15, 2016, when the majority allowed the appeal.
14

 

 

13. For the majority, Slatter and Berger JJ A held at para 53 that this Court’s comments in St-

Onge Lamoureux suggesting that approved instrument maintenance records were 

disclosable did not hold that they were relevant (and therefore disclosable), but rather 

merely assumed that they might be.  They went on to hold that only maintenance records 

that were “fruits of the investigation” (by which they meant records generated 

contemporaneously with the testing of an accused person’s breath samples) were 

disclosable to the first-party standard, and that all other maintenance documents were 

disclosable to the third-party standard, if at all.  Finally, they held that the appellant had 

not succeeded in meeting the burden required at the first stage of a third-party records 

application, that of showing that the records were “likely relevant”.  In the result, they 

found that Kenny J had erred, and allowed the Crown appeal against her judgment. 

 

14. In dissent, Rowbotham JA found that St-Onge Lamoureux was dispositive of the question 

of whether any approved instrument maintenance records were disclosable; some were.  

However, she held that this Court had left it to lower courts to determine the precise 

parameters of what was disclosable.  She found that only maintenance logs of the sort 

provided to the appellant by the Crown were subject to first-party disclosure. 

 

15. However, she found that the extensive and recent repair history of the approved 

instrument used to test samples of the appellant’s breath meant that, even under the third-

                                                           
12

 2016 ABCA 19; Tab 5 of the Record of the Appellant. 
13

 Tab 17 of the Record of the Appellant 
14

 2016 ABCA 358; Tab 7 of the Record of the Appellant. 
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party disclosure regime, the appellant had established that the records were “likely 

relevant” and ought to have been produced.  She would have dismissed the Crown’s 

appeal as against the appellant, and upheld Kenny J’s order for a new trial. 

Supreme Court of Canada 

16. The appellant sought leave to appeal the Alberta Court of Appeal’s judgment to this 

Court; leave was granted on May 4, 2017.
15

  The appellant appealed on June 5. 

  

                                                           
15

 Tab 8 of the Record of the Appellant 
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PART II – QUESTIONS IN ISSUE 

17. The appellant appeals on the following grounds: 

A. The majority of the Alberta Court of Appeal erred in holding that the Crown and 

police services are not required to “bridge the gap” between first- and third-party 

disclosure by disclosing maintenance records for approved instruments. 

B. The majority of the Alberta Court of Appeal erred in holding that comments in R v St-

Onge Lamoureux, 2012 SCC 57, did not bind it to find that maintenance records for 

approved instruments were subject to first-party disclosure. 

C. The majority of the Alberta Court of Appeal erred in finding that, since the 

maintenance records sought would not have been of assistance to the appellant on the 

particular facts of his case, the records were not subject to disclosure. 
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PART III – STATEMENT OF ARGUMENT 

Comments on the evidentiary record, and the approach to findings of fact 

18. Obviously, the question of the relevance of the maintenance records at issue to the 

reliability of an approved instrument is one that is pivotal to this appeal.  While relevance 

is a legal concept, it is one that depends heavily on factual findings, particularly where, as 

here, the relevance alleged engages technical questions about the operation of scientific 

instruments. 

 

19. Factual findings are generally the province of trial judges; those factual findings are then, 

unless successfully attacked and the deferential standard of review overcome, accepted 

by appellate courts, who base their legal analyses on them.  In Canada (Attorney 

General) v Bedford,
16

 this Court unanimously confirmed at paras 48 through 56 that this 

standard applies equally to “findings on social and legislative facts – that is, facts about 

society at large, established by complex social science evidence”. 

 

20. This Court in Bedford did not directly address “hard” scientific evidence, but it did cite, 

at para 53, the Inquiry into Pediatric Forensic Pathology in Ontario, which dealt 

primarily with “hard”, rather than social, science evidence.  Moreover, the reasoning 

employed in Bedford would seem to apply equally to expert evidence of all sorts, and 

therefore to provide support to the notion that the factual question of what historical 

maintenance records are capable of revealing about an approved instrument’s reliability 

is one on which this court should accord deference to trial judges. 

 

21. However, countervailing considerations compel a contrary conclusion.  The two cases 

now before this Court illustrate these considerations.  In the appellant’s case, the trial 

judge accepted the evidence tendered by the Crown; in Gubbins, the trial judge rejected 

that evidence.  To afford deference to both judges’ conclusions, this Court would 

presumably dismiss the appellant’s appeal, but allow Gubbins’.  In addition to leading to 

unjustly disparate results, such an outcome would be catastrophic for judicial economy.  

                                                           
16

 2013 SCC 72. 
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Litigants would be left in a state where every impaired driving case in which the 

disclosure of maintenance records was at issue would require expert evidence to be 

called, and the trial judge to make factual findings on that expert evidence.  Where the 

trial judges’ findings favoured the Crown, disclosure would not be ordered; where they 

favoured the defence, it would be.  Disparity would thus be perpetuated, and at an 

incalculable cost of court and litigant resources. 

 

22. This situation accurately describes what was occurring in Alberta prior to the decision of 

the Alberta Court of Appeal in the instant case.  Following the release of Kilpatrick, 

maintenance records were essentially treated as presumptively disclosable, subject to any 

expert evidence the Crown may call to rebut the presumption.  Besides the appellant’s 

case and Gubbins, the Crown called such evidence in at least Sutton and R v Carter.
17

  

The evidence, which came from the same witness in each case, was accepted in the 

appellant’s case and in Sutton, and rejected in Gubbins and Carter.  Absent clear 

direction from this Court, there is no reason to expect that trial courts’ treatment of this 

evidence would become more consistent. 

 

23. The appellant’s case serves as an example of the perils of requiring expert evidence to be 

called in each case.  Because of resource limitations and the appellant’s need for a timely 

adjudication, no viva voce evidence was called, in-chief or on cross-examination, on the 

disclosure application.  No voir dire was held to determine whether the opinion evidence 

was properly admissible, and to protect the integrity of the trial against the various 

dangers of improperly admitted expert evidence, including the danger that the expert 

would improperly usurp the role of the trier of fact, and the danger that the evidence of a 

police “expert” may “amount to nothing more than the Crown’s theory of the case 

cloaked with an aura of expertise”: R v Sekhon.
18

  This last danger was particularly acute 

in this case, since the witness proffered by the Crown had spent substantially her entire 

                                                           
17

 2014 ABPC 291. 
18

 2014 SCC 15 at para 75. 
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career in law enforcement, and relied on a paper written by a committee composed 

entirely of similarly situated persons.
19

 

 

24. The appellant’s case was heard in a smaller judicial district in northern Alberta, 

geographically removed from defence counsel with the expertise and resources to litigate 

specialized and technical issues like this, from the Crown’s specialized appeals and 

policy branch (which was involved in all appellate level decisions of the appellant’s case, 

and also appeared at the trial level in Sutton), and from any expert even arguably 

qualified to opine on the relevant questions.  The result was a process too flawed for its 

outcome to be of any use to this Court. 

 

25. There is precedent for the answer to factual questions being prescribed by this Court.  For 

example, the question of how children perceive, recollect, and recount events they have 

experienced is fundamentally a factual one, grounded in the scientific discipline of child 

psychology.  Despite this, this Court has properly directed trial judges to instruct triers of 

fact that “children may experience the world differently from adults, [so] it is hardly 

surprising that details important to adults, like time and place, may be missing from their 

recollection”: R v W(R).
20

 

 

26. Similarly, what behavior may be considered typical of, or consistent with, a person who 

has been sexually assaulted is a subject on which social scientists have conducted 

considerable research and offered extensive opinion.  But rather than leaving it to trial 

judges to hear expert evidence on that question in each individual sexual assault case, or 

to juries to apply their own “common sense”, this Court has (as part of a broader attack 

on the use of myths and stereotypes in the adjudication of sexual assault cases) directed a 

jury instruction “that there is no inviolable rule on how people who are the victims of 

trauma like a sexual assault will behave”: R v DD.
21

 

 

                                                           
19

 Tab 16 of Record of the Appellant. 
20

 [1992] 2 SCR 133. 
21

 2000 SCC 43 at para 65. 
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27. Finally, as a result of the number of wrongful convictions grounded in the acceptance of 

eyewitness identification evidence that was subsequently shown to be mistaken, this 

Court has repeatedly directed trial judges to caution juries strongly that “the danger 

associated with eyewitness in-court identification is that it is deceptively credible, largely 

because it is honest and sincere”: R v Hibbert.
22

 

 

28. The factual conclusion that the appellant argues that this Court should reach, and the 

reasons he so-argues, will be addressed later in this factum, in the portion dealing with 

the Court of Appeal’s treatment of St-Onge Lamoureux.  At this point, the appellant 

submits only that the factual findings of the trial judge, based on the affidavit evidence, 

cannot be held out as an answer to his appeal. 

Approved instruments, and the generous legal presumptions accorded to the Crown 

29. Before addressing the appellant’s specific grounds of appeal, it is useful to consider the 

statutory framework in which approved instruments operate.  Section 254(1) gives the 

Attorney General of Canada the authority to designate instruments as approved 

instruments.  Section 254(3) of the Criminal Code gives peace officers the authority to 

demand that individuals believed on reasonable grounds to have committed impaired 

driving-related offences provide samples of their breath suitable for analysis by approved 

instruments. 

 

30. For the purposes of this appeal, the most important provisions of the Criminal Code 

dealing with approved instruments are those of section 258(1).  That subsection creates a 

number of presumptions to assist the Crown in proving its case.  In the appellant’s 

submission, these presumptions are the most generous known to the criminal law. 

 

31. The presumption most relevant to this appeal is the so-called “presumption of accuracy” 

found in section 258(1)(c).  This presumption provides that evidence of an analysis of 

breath samples using an approved instrument is “conclusive proof” that the concentration 

                                                           
22

 2002 SCC 39 at para 50. 
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of alcohol in a subject’s blood is as disclosed by the results of the analysis.  Once 

triggered, that presumption can be rebutted only by 

 

evidence tending to show each of the following three things – that the 

approved instrument was malfunctioning or was operated improperly, that 

the malfunction or improper operation resulted in the determination that 

the concentration of alcohol in the accused’s blood exceeded 80 mg of 

alcohol in 100 mL of blood, and that the concentration of alcohol in the 

accused’s blood would not in fact have exceeded 80 mg of alcohol in 100 

mL of blood at the time when the offence was alleged to have been 

committed; 

 

32. In St-Onge Lamoureux, the majority of this Court found that that provision, as written, 

infringed the right to be presumed innocent guaranteed by section 11(d) of the Charter of 

Rights and Freedoms, and that this infringement was not justified by section 1 of the 

Charter.  As a remedy, this Court severed the second and third requirements for rebuttal 

evidence, leaving only a requirement that an accused person lead evidence tending to 

show “that the approved instrument was malfunctioning or was operated improperly”.  

Significantly, the majority held that the provision as severed still infringed section 11(d) 

of the Charter, but that the remaining infringement was justified under section 1 of the 

Charter. 

 

33. Section 258(1)(d.01) restricts the definition of “evidence tending to show that an 

approved instrument was malfunctioning or was operated improperly” to exclude 

evidence of 

 

(i) the amount of alcohol that the accused consumed, 

(ii) the rate at which the alcohol that the accused consumed would 

have been absorbed and eliminated by the accused’s body, or 

(iii) a calculation based on that evidence of what the concentration of 

alcohol in the accused’s blood would have been at the time when 

the offence was alleged to have been committed; 

 

34. This subsection was enacted to counter the so-called “two beer defence”, which consisted 

of an accused person testifying that they had only consumed a given quantity of alcohol, 

coupled with expert evidence showing that consumption of that quantity could not have 
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yielded the blood alcohol concentration disclosed by the approved instrument’s analysis, 

all inviting the conclusion that the analysis could not have been correct.  The majority in 

St-Onge Lamoureux held that this provision, too, infringed section 11(d) of the Charter, 

but that this infringement was justified under section 1 of the Charter. 

 

35. What remains, then, is a legislative scheme that infringes on the constitutionally 

guaranteed right to be presumed innocent, but which is justified in part because, absent 

the restrictions, “the presumptions [are] less useful than they might have been, and the 

prosecution [is] hindered in its efforts to combat drinking and driving”.
23

  In reaching this 

conclusion, the majority in St-Onge Lamoureux specifically recognized that approved 

instruments are “reliable only if the instruments are operated and maintained properly”.
24

 

 

36. In order to rebut these Charter-infringing presumptions, an accused person is precluded 

from leading evidence falling naturally within their own knowledge – the quantity of 

alcohol consumed – and required to lead evidence falling naturally within the Crown’s – 

the manner of operation and maintenance of the approved instrument. 

 

37. The appellant makes these observations not in an effort to re-litigate the issues settled in 

St-Onge Lamoureux, but to provide a lens through which the Crown’s disclosure 

obligations in relation to approved instruments must be assessed. 

The Court of Appeal erred in its assessment of the principles governing disclosure 

38. The appellant turns now to the errors committed by the majority in the Court of Appeal, 

beginning its misapplication of the law of disclosure. 

 

39. The first-party disclosure regime applies only to material in the “possession or control” of 

the Crown: R v Stinchcombe.
25

  The investigating police force is not, for these purposes, 

part of the Crown, but is a third-party.
 26

 

                                                           
23

 St-Onge Lamoureux at para 36. 
24

 St-Onge Lamoureux at para 41. 
25

 [1995] 1 SCR 754. 
26

 R v McNeil, 2009 SCC 3 at para 15. 
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40. However, the police and Crown are under an obligation to “bridge the gap” between first- 

and third-party disclosure.  The Crown is obligated to request, and the police obligated to 

provide, “all relevant material in [police] possession”.
27

 

 

41. The majority of the Court of Appeal held at para 66 that so-called “time of test” 

documents – those documents generated at the time of the appellant’s breath testing – are 

“clearly ‘fruits of the investigation’”, and that other documents initially disclosed by the 

Crown “might fairly be considered to be in that category” and are in some cases “pre-

conditions to the admissibility of the evidence, and are relevant for that reason alone”. 

 

42. The majority held at para 67 that all other records sought by the appellant were not “fruits 

of the investigation”, and are therefore subject to the third-party disclosure regime 

established in R v O’Connor.
28

 

 

43. The majority’s decision is illustrative of the confusion that has arisen from this Court’s 

use of the shorthand term “fruits of the investigation”.  This phrase appears once in R v 

Stinchcombe,
29

 at p 333, where Sopinka J, writing for a unanimous court, said the 

following: 

 

It is difficult to justify the position which clings to the notion that the 

Crown has no legal duty to disclose all relevant information.  The 

arguments against the existence of such a duty are groundless while those 

in favour, are, in my view, overwhelming.  The suggestion that the duty 

should be reciprocal may deserve consideration by this Court in the future 

but is not a valid reason for absolving the Crown of its duty.  The contrary 

contention fails to take account of the fundamental difference in the 

respective roles of the prosecution and the defence.  In Boucher v The 

Queen, [1955] SCR 16, Rand J states, at pp 23-24: 

 

It cannot be over-emphasized that the purpose of a criminal 

prosecution is not to obtain a conviction, it is to lay before 

a jury what the Crown considers to be credible evidence 

                                                           
27

 McNeil at para 23. 
28

 [1995] 4 SCR 411. 
29

 [1991] 3 SCR 326. 
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relevant to what is alleged to be a crime.  Counsel have a 

duty to see that all available legal proof of the facts is 

presented: it should be done firmly and pressed to its 

legitimate strength but it must also be done fairly.  The role 

of the prosecutor excludes any notion of winning or losing; 

his function is a matter of public duty than which in civil 

life there can be none charged with greater personal 

responsibility.  It is to be efficiently performed with an 

ingrained sense of the dignity, the seriousness and the 

justness of judicial proceedings. 

 

I would add that the fruits of the investigation which are in the possession 

of counsel for the Crown are not the property of the Crown for use in 

securing a conviction but the property of the public to be used to ensure 

that justice is done. 

 

[Emphasis added] 

 

44. Read in context, it is clear that “fruits of the investigation” was simply shorthand to 

describe what was to be disclosed: “all relevant information” in the possession or control 

of the Crown.  To the extent that “fruits of the investigation” implies a limitation of the 

Crown’s disclosure obligations to material that was actually gathered or generated over 

the course of a given investigation, it is to be rejected as an inadequate description of the 

Crown’s disclosure obligations, in favour of the more expansive “all relevant 

information” in the possession or control of the Crown. 

 

45. If this was not clear in Stinchcombe, it became clear in McNeil, in which this Court, at 

para 22, said the following: 

 

Accordingly, the Stinchcombe disclosure regime only extends to material 

relating to the accused’s case in the possession or control of the 

prosecuting Crown entity.  This material is commonly referred to as the 

“fruits of the investigation”. 

 

[Emphasis added] 

 

46. Moreover, at para 49, this Court noted 
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The Crown is not an ordinary litigant.  As a minister of justice, the 

Crown’s undivided loyalty is to the proper administration of justice.  As 

such, Crown counsel who is put on notice of the existence of relevant 

information cannot simply disregard the matter.  Unless the notice appears 

unfounded, Crown counsel will not be able to fully assess the merits of the 

case and fulfill its duty as an officer of the court without inquiring further 

and obtaining the information if it is reasonably feasible to do so. 

 

[Emphasis added] 

 

47. Thus, the duty of the Crown is to disclose (and, where reasonably feasible, obtain) all 

evidence relevant to its case against the accused.  Despite the shorthand “fruits of the 

investigation”, this duty is not confined to material actually obtained or generated by a 

given investigation.  In McNeil itself, the information at issue was information about the 

misconduct of an investigating police officer, which was found to be disclosable to the 

first-party standard despite not having been obtained or generated over the course of the 

investigation of McNeil. 

 

48. The majority in the Alberta Court of Appeal fell into error in its reliance on the phrase 

“fruits of the investigation”.  For example, at para 42, the majority says the following: 

 

McNeil illustrates the concept at para 54 by finding that police disciplinary 

records arising out of the same incident that resulted in the criminal 

charged are “fruits of the investigation”.  Background police disciplinary 

files and incidents arising in unrelated circumstances will generally be 

subject to the O’Connor regime.  

 

That is not what para 54 of McNeil says.  It reads as follows: 

 

When the police misconduct in question concerns the same incident that 

forms the subject-matter of the charge against the accused, the police duty 

to disclose information concerning police disciplinary action taken in 

respect of that misconduct is rather self-evident.  To state an obvious 

example, if a police officer is charged under the applicable provincial 

legislation for excessive use of force in relation to the accused’s arrest, 

this information must be disclosed to the Crown.  Where the misconduct of 

a police witness is not directly related to the investigation against the 

accused, it may nonetheless be relevant to the accused’s case, in which 

case it should also be disclosed.  For example, no one would question that 
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the criminal record for perjury of a civilian material witness would be of 

relevance to the accused and should form part of the first party disclosure 

package.  In the same way, findings of police misconduct by a police 

officer involved in the case against the accused that may have a bearing 

on the case against an accused should be disclosed. 

 

[Emphasis added] 

 

49. The majority in the Alberta Court of Appeal utterly ignored the emphasized portions of 

para 54.  Far from saying that “incidents arising in unrelated circumstances will generally 

be subject to the O’Connor regime”, the Court in McNeil was saying almost the opposite:  

police misconduct, whether from an incident involving the accused or not, should be 

disclosed on a first-party basis if it “may have a bearing on the case against the accused”. 

 

50. In reaching its incorrect finding, the majority was following the previous Alberta Court of 

Appeal decision in R v Black.
30

  The majority in Black addressed the fact that police 

disciplinary records were ordered disclosed in McNeil, despite not falling within its 

perception of the scope of “fruits of the investigation”, by seizing on the McNeil Court’s 

example at para 54 about a civilian witness’s record for perjury.  At para 39, the majority 

in Black addressed the records sought in that case (maintenance records for an approved 

screening device) by saying the following: 

 

The process used by the Edmonton Police Service makes it clear that those 

logs were not created for the purposes of this investigation.  Indeed, they 

were created before this investigation commenced.  In short they are not 

the fruits of the investigation, nor is it possible to say that they fall into a 

category where they are as important as a conviction for perjury in 

attacking a witness’s credibility.  Since they are not the fruits of the 

investigation, and do not become so by virtue of the perjury analogy, these 

records are properly items of third party disclosure to which the O’Connor 

regime applies. 

 

[Emphasis added] 

 

51. For the majority in Black, followed by the majority in the instant case, material is only 

“fruits of the investigation” (and therefore disclosable on a first-party standard) if it was 
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“created for the purposes of [a particular] investigation”.  As for material that is not 

“fruits of the investigation”, the majority took what was given as an example in McNeil (a 

record for perjury of a civilian Crown witness) and elevated it to a legal test: material not 

generated during, or for the purpose of, a particular investigation is disclosable on a first-

party standard only if it is “as important as a conviction for perjury in attacking a 

witness’s credibility”.  This is not the test laid down in McNeil, which, on a proper 

reading, simply adopted the “all relevant information” standard from Stinchcombe. 

 

52. The majority of the Alberta Court of Appeal in the instant case concluded at para 47 that 

“[i]t follows that only maintenance records for the breathalyzer instrument that are 

cotemporaneous with the criminal charge are part of the ‘fruits of the investigation’, and 

must be included in the information provided by the police to the Crown” [Emphasis in 

original].  On a proper reading of the first-party disclosure obligations imposed by this 

Court on the police and Crown, no such thing follows.  Rather, maintenance records that 

are relevant to the accused, whether such records were generated at the time of testing or 

at some other time, must be included in the information provided by the police to the 

Crown.  In finding otherwise, the majority erred in its consideration of the first-party 

disclosure obligation generally, just as it erred in that respect in Black. 

 

53. A similar error taints the Ontario Court of Appeal’s decision in R v Jackson.
31

  While the 

Court in that decision initially properly defines “fruits of the investigation” as “material 

relating to the accused’s case in the possession or control of the prosecuting Crown 

entity”, it then, in the same breath, improperly narrows the definition to “material 

gathered during the investigation of the offence with which the accused is charged”.
32

 

 

54. Later in Jackson, the Court again jumps from a broad definition to an improperly narrow 

one.  At para 92, it defines “fruits of the investigation” as 

 

relevant, non-privileged information related to the matters the Crown 

intends to adduce in evidence against an accused, as well as any 
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information in respect of which there is a reasonable possibility that it may 

assist an accused in the exercise of the right to make full answer and 

defence. 

 

55. However, it goes on to say, in the next paragraph, that the phrase “fruits of the 

investigation” “posits a relationship between the subject-matter sought and the 

investigation that leads to the charges against an accused.  It refers to information 

acquired by means and in consequence of that investigation” [Emphasis added].  The 

emphasized portion of that passage does not accord with this Court’s jurisprudence.  Nor 

does the Court’s application of that definition at para 95, where it finds that the records 

sought were “not created, produced or even located during the investigation of the 

respondent and his alleged offences”.  While obviously accurate, that fact does not 

preclude the records’ disclosability to the first-party standard. 

 

56. The appellant does not, he hastens to add, suggest that all material in the possession of 

the investigating police force that could have some bearing on his defence is disclosable 

to the first-party standard – such an approach would offend McNeil as surely as the one 

adopted by the Alberta and Ontario courts of appeal.  It would also offend this Court’s 

decision in R v Quesnelle,
33

 in which it was recognized that police investigative files can, 

in appropriate circumstances, be governed by the Mills regime for records in relation to 

which a witness in a sexual assault case enjoys a reasonable expectation of privacy. 

 

57. Rather, the scope of first-party disclosure of material in the possession of an investigating 

police force is governed by the reciprocal obligations on the Crown and police to bridge 

the gap between them (which obligations were not so much as mentioned by the majority 

in the Alberta Court of Appeal).  These obligations are succinctly stated at para 12 of 

Quesnelle: 

 

Instead, the Crown has a duty to make reasonable inquiries when put on 

notice of material in the hands of police or other Crown entities that is 

potentially relevant to the prosecution or the defence.  This Court also 

recognized that police have a duty to disclose, without prompting, “all 
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material pertaining to its investigation of the accused” (para 14) as well as 

other information “obviously relevant to the accused’s case” (para 59). 

 

58. There are thus two categories of material subject to first-party disclosure.  Material 

pertaining to the investigation of an accused person is disclosable on the first-party 

standard unless it is “clearly irrelevant”.
34

  Material in the possession of the investigating 

police force that does not pertain to the investigation of an accused person is nonetheless 

disclosable on the first-party standard if it is “obviously relevant”.
35

 

 

59. The Alberta and Ontario courts of appeal fell into error in applying these principles, by 

limiting the definition of “material pertaining to [the police] investigation of the accused” 

to that material gathered or generated over the course of the investigation.  Having found 

that the maintenance records sought pre-dated the investigation, and therefore were not 

“fruits of the investigation”, they went on to consider whether the maintenance records 

were, despite not being fruits of the investigation, “obviously relevant”.  They concluded 

that they were not. 

 

60. By the reasoning of the majority, material that would fall outside of the parameters of 

first-party disclosure would include the cards from which a police officer reads Charter 

advisories and breath demands, and the sticker or card on an approved screening device 

that provides the police officer using it with information about whether it is within its 

calibration period.
36

 Neither item was generated or gathered over the course of the 

investigation of a specific accused person, but both were generated in contemplation of 

future investigations, and both are disclosable as material pertaining to the investigation 

of the accused. 

 

61. The definition of “fruits of the investigation” adopted by the majority and by the Ontario 

Court of Appeal in Jackson has attracted criticism from Cournoyer J of the Quebec 
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Superior Court in R c Lopez.
37

  At para 129, he adopted the conclusion of a judge in 

another case, and remarked 

 

les policiers doivent également inclure dans le dossier transmis à la 

poursuite “certaines informations qui ne concernent pas l’enquête 

proprement dite, mais qui se rapportent manifestement à la poursuite 

engagée contre l’accusé”. 

 

62. At para 186.5, Cournoyer J confirmed that he was declining to follow the reasoning of 

the majority in the Court of Appeal and of the court in Jackson in part because of those 

decisions’ improper narrowing of first-party disclosure to include only material actually 

gathered or generated over the course of the investigation of the accused.  In the result, he 

dismissed the Crown application for judicial review of the application judge’s decision to 

order disclosure of, inter alia, approved instrument maintenance documents. 

 

63. Had the majority correctly applied the “material pertaining to [the] investigation of the 

accused” standard, it would have found that any maintenance records were material 

pertaining to the investigation of the appellant, and therefore disclosable on the first-party 

standard unless they were clearly irrelevant. 

 

64. This conclusion is supported by the plain meaning of the phrase “material pertaining to 

the investigation”.  It is supported by the fact that maintenance is conducted in 

contemplation of the approved instrument’s use in future police investigations – that the 

police do not have specific individuals in mind at the time that they conduct the 

maintenance does not mean that the maintenance pertains any less to those future 

investigations.  It is also supported by policy considerations, including the very generous 

presumptions accorded by Parliament to the Crown, and the very restrictive ability of 

accused persons to challenge those presumptions. 

 

65. There is thus no need to move on to the second category of disclosable material 

considered in para 12 of Quesnelle: obviously relevant material that nevertheless does not 

pertain to the investigation of the accused.  By assessing the disclosability of maintenance 
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records against this standard, both the majority in the appellant’s case and the Ontario 

Court of Appeal in Jackson erred in law. 

 

66. As the maintenance records pertained to the investigation of the appellant, the standard 

that applied was whether the records were “clearly irrelevant”.  As will be argued below, 

they were not. 

The Alberta Court of Appeal erred in its application of St-Onge Lamoureux 

67. This Court in St-Onge Lamoureux made a number of comments to the effect that 

approved instrument maintenance records are relevant and must be disclosed to the 

accused in an impaired driving prosecution.  For example, at para 41, the majority said 

the following: 

 

Parliament has recognized that the results [of analyses using an approved 

instrument] will be reliable only if the instruments are operated and 

maintained properly, and that there might be deficiencies in the 

maintenance of the instruments or in the test process.  What the new 

provisions require is that evidence tending to cast doubt on the reliability 

of the results relate directly to such deficiencies. 

 

[Emphasis added] 

 

In that passage, the majority was saying that, since proper maintenance is essential to the 

reliability of the approved instrument, evidence showing improper maintenance could 

potentially raise a doubt as to the instrument’s reliability.  Importantly, this conclusion 

was not speculative, but was based on evidence before the Court, which evidence was 

summarized at paras 25 through 27 of that case.  It was then reiterated at para 72: “the 

expert evidence accepted by the courts over the past few years has established that 

breathalyzer tests are very reliable, provided that the instruments are operated and 

maintained properly.” 

 

68. The majority in St-Onge Lamoureux was more explicit on the question of disclosure at 

para 48: 
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The prosecution must of course disclose certain information concerning 

the maintenance and operation of the instrument, but it is free to establish 

procedures for tracking how such instruments are maintained and 

operated.  Moreover, the prosecution has control over the people who 

maintain and operate the instruments. 

 

69. In discussing how an accused person could raise a reasonable doubt as to the accuracy of 

an approved instrument, the majority said at para 78 that “the accused might rely, for 

example, on a maintenance log that shows that the instrument was not maintained 

properly”. 

 

70. The majority of the Alberta Court of Appeal concluded at para 53 that the majority in St-

Onge Lamoureux was not saying that maintenance records were disclosable, but was 

merely assuming that they might be.  A proper analysis of St-Onge Lamoureux belies this 

conclusion.  The issue before this Court in St-Onge Lamoureux was whether a 

strengthened statutory presumption of approved instrument accuracy was constitutionally 

sound.  In concluding that it was in part, the majority placed heavy reliance on the 

evidence before it that approved instruments were highly reliable provided that they were 

operated and maintained properly (paras 25-27); this conclusion, being based as it was on 

evidence, was not an “assumption” of the sort posited by the majority of the Alberta 

Court of Appeal.  Proper maintenance of approved instruments was found to be essential 

to the reliability of approved instruments, which reliability was essential to this Court’s 

conclusion on the constitutional question before it.  As Rowbotham JA noted at para 95, 

“the discussion in relation to the importance of proper maintenance of the approved 

instrument formed an integral part of the reasoning” in St-Onge Lamoureux.  It follows 

that records allowing an accused person to assess whether an approved instrument was 

properly maintained are of central relevance, and are therefore disclosable on the first-

party standard. 
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71. The correct treatment of St-Onge Lamoureux’s pronouncements on disclosure is that 

articulated by Paciocco J (as he then was) at para 43 of R v Fitts:
38

 

 

Finally, while I do recognize that R v St-Onge Lamoureux, 2012 SCC 57, 

[2012] 2 SCR 187 is not a disclosure case, I am persuaded that this 

decision supports a [sic] “a strong disclosure obligation on the Crown in 

order to enable the accused to determine whether there may be a 

reasonable doubt about the proper functioning and operation of the 

machine”: R v Reeves, (4 October 2013), (Unreported), (Ont CJ), at para 

14, per Alder J.  In R v St-Onge Lamoureux the majority found restrictions 

on the evidence that can be used to challenge the accuracy of an approved 

instrument to be constitutionally valid largely on the assumption that 

accused persons would have disclosure of information relating to its 

proper functioning and maintenance so that they could realistically mount 

permissible challenges. […]  The generous access that is presupposed in 

these passages [of St-Onge Lamoureux] would simply not be achieved by 

requiring proactive, expensive and time-consuming third party records 

applications to be brought before the information required to decide if a 

challenge is feasible can be obtained. 

 

72. The difference in conclusions between the majority and the dissent in the Alberta Court 

of Appeal centres most fundamentally on the meaning of St-Onge Lamoureux.  In 

thoughtful and thorough reasons at paras 91 through 105, Rowbotham JA found that “the 

relevance of the maintenance records was an integral part” of this Court’s analysis in St-

Onge Lamoureux (para 101), and that that decision did, therefore, establish the relevance 

(and disclosability on the first-party standard) of at least some maintenance records. 

 

73. In saying so, Rowbotham JA explicitly rejected the conclusion of the Ontario Court of 

Appeal in Jackson. 

 

74. As Rowbotham JA noted, the emphasis in St-Onge Lamoureux on proper maintenance of 

approved instruments permeated both the majority’s analysis on whether the statutory 

amendments at issue breached section 11(d) of the Charter of Rights and Freedoms and 

whether the infringement found was justified under section 1 of the Charter of Rights and 

Freedoms.  While it is true that St-Onge Lamoureux was not a disclosure case, in that the 
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order that resulted was not specifically for disclosure or non-disclosure, it was 

nevertheless steeped in the law of disclosure. 

 

75. The majority, in contrast, disregarded this Court’s comments on disclosure in St-Onge 

Lamoureux on the basis that “the uncontradicted expert evidence is that historical 

maintenance records are irrelevant to proving the accuracy or inaccuracy of any particular 

test”.  This “expert evidence” is the evidence that, in the appellant’s case, was adduced 

without any voir dire or cross-examination, and was adopted without any analysis by the 

trial judge.  It is the evidence that was rejected by the applications judge in Gubbins.  It is 

the evidence that disclosed an opinion that, as was established in Sutton, not all 

“competent and reliable” experts share.
39

  The majority of the Alberta Court of Appeal 

erred in allowing this evidence to displace a clear pronouncement from this Court. 

 

76. In R v Drummond, Cozens TCJ of the Yukon Territorial Court declined to follow the 

majority’s reasoning for essentially this reason, noting that he was “not inclined to so 

easily find that the Court was wrong [in St-Onge Lamoureux] in its comments on the 

relevance of maintenance logs, in particular with respect to their ability to rebut the 

presumption of accuracy”,
40

 even as he agreed with the Crown that St-Onge Lamoureux 

was not a disclosure case, and that he was not bound by its pronouncements on the 

subject. 

 

77. Even if this Court is prepared to find, on the basis of the affidavit before the trial judge, 

that maintenance records reveal nothing about the proper operation of the Intoxilyzer 

5000C, that instrument is one of eight currently designated as approved instruments.
41

  

These eight are in addition to ten instruments de-certified in 2012 and 2013 and, of 

course, to innumerable others that may be approved in the future.  In fact, the Intoxilyzer 

5000C, while still an approved instrument, has been phased out of use in Alberta, and has 

been replaced by the Intox EC/IR II.  As such, a ruling on the relevance of Intoxilyzer 

5000C maintenance records would be of no prospective value, at least in Alberta. 
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78. What is required from this Court is not a narrow finding on the evidence before it, but the 

adoption of a workable and broadly applicable framework to constrain future costs to 

litigants and expenditure of judicial resources.  St-Onge Lamoureux establishes that such 

a framework must require disclosure of sufficient maintenance documentation to allow an 

accused person to assess, with the assistance of a retained expert, whether improper 

maintenance compromised the reliability of the approved instrument. 

Conflating relevance and usefulness 

79. One of the most remarkable aspects of the majority’s decision is that, in determining that 

the records sought by the appellant were irrelevant, it requested and received those 

records,
42

 and then relied on its own analysis of those records (entirely devoid of any 

expert assistance) in reaching its decision. 

 

80. If, as the Crown contended and the majority purported to accept, approved instrument 

maintenance records were, by their very nature, irrelevant, then an analysis of a particular 

set of those records would serve no purpose.  By delving into the particulars of the 

maintenance performed on the approved instrument that tested samples of the appellant’s 

breath, the majority was tacitly acknowledging that the particulars of that maintenance 

were relevant. 

 

81. In concluding that these particulars were of no assistance to the appellant, the majority 

was not in fact concluding that the maintenance history was not relevant; it was 

concluding that it was not useful to the appellant.  These are very different conclusions: 

the police statement of a civilian eyewitness to an alleged crime may well not be of any 

use to an accused person.  Indeed, it might be quite damning to the accused.  It is 

nevertheless relevant, and subject to first-party disclosure (and to the obligation on the 

police and Crown to “bridge the gap”). 
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82. Even the majority’s conclusion that the records were not useful was questionable, 

particularly insofar as it was a finding of fact reached by an appellate court on a highly 

technical question without benefit of expert evidence or submissions from the parties.  

The majority acknowledged at para 28 that the July 18, 2012, maintenance on the 

approved instrument related to a “true malfunction”, but hastened to add that “many of 

the other documents in the package merely record annual maintenance and recalibration”.  

That most of the maintenance records turn out to have little bearing on the accuracy of an 

approved instrument does not mean that the same is true of all such records, or that the 

records for which it is not true need not be disclosed. 

 

83. The majority appears to have believed that the issues being experienced by the approved 

instrument on July 18, 2012, despite relating to a “true malfunction”, were “too remote to 

be of any probative value of the accuracy of the tests conducted on May 11, 2013” (these 

are the words used by the majority to describe the relevance of the January 30, 2013 

repair, which was closer in time than the July 18 repair to the analysis of the appellant’s 

breath samples).  Again, this conclusion was reached without the assistance of expert 

evidence.  The appellant never had the opportunity to lead expert evidence on the subject, 

since the majority was reaching its conclusions based on the very disclosure that was 

denied him. 

 

84. Moreover, the assessment that repairs or maintenance performed just over three months 

prior to the appellant’s breath tests are “too remote to be of any probative value” seems to 

accept, at least implicitly, the proposition that some repairs and maintenance would not 

be too remote, and therefore would, or at least could, be of some probative value.  This is 

contrary to the position that the majority purported to reach. 

 

85. The analysis conducted by the majority, which concluded that the specific records sought 

would not assist the appellant in rebutting the presumptions of section 258(1)(c) of the 

Criminal Code, was conducted without benefit of expert evidence, and without an 

opportunity being granted to the parties to call expert evidence or even make 

submissions.  It should be disregarded in its entirety by this Court.  The majority’s tacit 
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acknowledgement that such records could, at least in principle, be of assistance to an 

accused person, however, was appropriate and should be accepted by this Court. 

Summary of legal principles, and application of those principles to the appellant’s case 

86. The following is a summary of the appellant’s position on the law: 

(a) the “fruits of the investigation” that are disclosable to an accused person are not 

limited to material actually gathered or generated over the course of a given 

investigation (as held by the majority), but include all material pertaining to that 

investigation; 

(b) maintenance records for an approved instrument pertain to all investigations in which 

that approved instrument is used, because the maintenance is conducted on the 

approved instrument in specific contemplation of its use in such investigations; it is 

immaterial that the police do not, at the time of the maintenance, have any particular 

investigative target in mind; 

(c) material pertaining to the investigation of the accused is disclosable on a first-party 

standard unless clearly irrelevant; 

(d) contrary to the conclusion of the majority, the Crown respondent has failed to 

establish, in the appellant’s case, that such material is clearly irrelevant; indeed, this 

Court specifically recognized in St-Onge Lamoureux that such material was not 

clearly irrelevant; 

(e) approved instrument maintenance records are thus disclosable. 

 

87. The obvious next question is which approved instrument maintenance records are 

disclosable.  As argued above, the approach taken to this question cannot, for reasons of 

parity and judicial economy, rely on trial judges’ case-by-case assessment of expert 

evidence.  Rather, this Court must set out a framework that imposes manageable 

requirements on the Crown, while fully protecting accused persons’ right to make full 

answer and defence in a hostile statutory context. 

 

88. Rowbotham JA held at para 120 that the Crown’s first-party obligation was limited to 

disclosure of the maintenance log itself, with applications for further disclosure of 
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maintenance documents (such as those that she held ought to have been disclosed to the 

appellant) being subject to a further disclosure application.  Respectfully, the appellant 

disagrees. 

 

89. The maintenance log discloses that maintenance was performed and the date on which it 

was performed, but information as to the particulars of that maintenance could best be 

described as “variable”.  If an accused person is to receive sufficient information to allow 

a determination of i. whether defects in maintenance may have compromised the 

accuracy of the approved instrument, and ii. whether there is merit to a third-party 

records application for further disclosure, they must receive particulars of the 

maintenance conducted, and especially of any non-routine maintenance or repairs. 

 

90. With respect to the temporal parameters of such disclosure, there is an argument to be 

made that all maintenance records related to a given approved instrument pertain to 

investigations using that approved instrument, that none are clearly irrelevant, and that 

they are all therefore disclosable on the first-party standard.  However, given the 

requirement for annual maintenance, the appellant accepts that such maintenance is 

conducted in contemplation of the approved instrument’s use in investigations over the 

next year, until the ensuing year’s annual maintenance, and it is therefore only the 

previous year’s annual maintenance, and any ensuing non-routine repairs or maintenance 

(including any repairs conducted shortly after the investigation of a given accused, such 

as those conducted the day after the appellant’s arrest) that truly pertain to the 

investigation of a given accused person. 

 

91. The majority acknowledged at para 78 that such disclosure would “not involve much 

effort by the Crown”.  The obligation being easily complied with, there is no reason to 

believe that it would result in any significant further litigation, nor in some sort of 

windfall for persons charged with impaired driving offences.  On the latter point, it is 

significant that, of the many judicial stays of proceedings ordered in Alberta prior to the 

Court of Appeal’s ruling, the vast majority did not involve cases where the Crown had 

any difficulty complying with what was held to be its disclosure obligations, but where 
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the Crown had deliberately refused to do so on some point of principle: e.g. R v 

Proctor.
43

 

 

92. Even in the event that there are rare circumstances in which the Crown will be unable to 

satisfy its disclosure obligations, such non-compliance will result in Charter relief to 

accused persons only where the Crown is unable to show that its non-compliance is not 

due to unacceptable negligence,
44

 and where the accused is able to demonstrate that the 

resulting non-disclosure resulted in actual prejudice to their right to make full answer and 

defence.
45

  Such safeguards further guard against the spectre of rampant judicial stays of 

proceedings frustrating the public interest in the prosecution of impaired drivers. 

 

93. The appellant does not foreclose the possibility that more dated maintenance records 

could be relevant in some cases.  However, he concedes that where accused persons seek 

such records, there would be a burden on the accused to establish that those records were 

either obviously relevant (so as to constitute first-party disclosure, despite the older 

records not pertaining directly to the investigation of the accused) or likely relevant (so as 

to be producible under the regime for third-party disclosure).  The appellant further 

concedes that this burden would generally require adducing expert evidence. 

 

94. In this way, fears of ever-expanding disclosure requests (and the attendant costs in 

judicial resources and public dollars) cited by the majority at para 77 are addressed.  So 

too are concerns that, with an inadequately founded finding that maintenance records are 

inherently irrelevant to the proper functioning of an approved instrument, the Alberta 

Court of Appeal has inappropriately narrowed the already skimpy defence available to 

accused persons following St-Onge Lamoureux. 

 

95. Moreover, this framework would allow the true extent to which deficiencies in 

maintenance can call into question the reliability of approved instruments to be 

uncovered gradually, as cases are litigated on specific deficiencies and factual findings 
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surrounding them, rather than on the basis of grand but abstract principles – in other 

words, the Common Law will be permitted to function as it should. 

 

96. In the appellant’s case, the Crown should be ordered to disclose the following, in addition 

to the maintenance log that was disclosed prior to his trial: 

(a) full particulars of the annual maintenance and repairs occurring July 17, 2012; 

(b) full particulars of the repairs occurring January 20, 2013; 

(c) full particulars of the repairs occurring March 12, 2013; and 

(d) full particulars of the repairs occurring May 12, 2013. 

 

97. Timely disclosure of these items will permit the appellant to determine, in advance of a 

re-trial, whether he may wish to call evidence to either establish the likely relevance of 

further records, or to attempt to rebut the presumptions of section 258(1)(c).  In short, it 

will allow him to make full answer and defence, as guaranteed by section 7 of the 

Charter. 
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PART IV – SUBMISSIONS ON COSTS 

98. The appellant does not seek costs, and asks that no costs be awarded against him. 
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PART V- ORDER SOUGHT 

99. The appellant asks that his appeal be allowed, the conviction restored by the Court of 

Appeal quashed, and a new trial ordered. 

100. The appellant further asks that the Crown respondent be directed to disclose to 

him, on a first-party basis, the following documentation related to the approved 

instrument used to analyze samples of his breath: 

(a) full particulars of the annual maintenance and repairs occurring July 17, 2012; 

(b) full particulars ofthe repairs occurring January 20, 2013; 

(c) full particulars of the repairs occurring March 12, 2013; and 

(d) full particulars of the repairs occurring May 12, 2013. 

July 31, 2017 ALL OF WHICH IS RESPECTFULLY SUBMITTED. 
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