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(ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA)

BETWEEN:
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HER MAJESTY THE QUEEN IN RIGHT OF BRITISH COLUMBIA
IN SUPPORT OF THE APPLICATION FOR LEAVE TO APPEAL

PART I — OVERVIEW AND STATEMENT OF FACTS

A. Overview

. In 2005, this Honourable Court upheld the constitutionality of the Tobacco Damages and

Health Care Costs Recovery Act' and specifically, the rules of evidence and procedure

mandated by the Act, including the privacy protection provision in paragraph 2(5)(b).2 In

upholding the validity of paragraph 2(5)(b) and the other rules of evidence and procedure

mandated by the Act, this Court stated that "[t[he rules in the Act with which the

S.B.C. 2000, c. 30 (the "Act").
2 British Columbia v. Imperial Tobacco Canada Let, [2005] 2 S.C.R. 473. 2005 SCC 49 ("SCC Decision").
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appellants take issue are not as unfair or illogical as the appellants submit"3 and "[t]he

fact that defendants might regard that law (i.e. the Act) as unjust, or the procedural rules

it prescribes as unprecedented, does not render their trial unfair."4

Notwithstanding this Court's decision, the British Columbia Court of Appeal affirmed the

order of the British Columbia Supreme Court that the Province produce to Philip Morris

International, inc., electronic health care databases on the basis that "Wrial fairness

requires the production of the databases."5 The electronic health care databases are

"documents relating to the provision of health care benefits" and are therefore expressly

"not compellable" under paragraph 2(5)(b) of the Act.

3. In a similar application by Philip Morris International, Inc. and others in New Brunswick,

the New Brunswick Court of Queen's Bench followed this Court's decision and held that

similar databases are documents relating to the provision of health care benefits and are

not compellable under paragraph 2(5)(b) of the New Brunswick legislation. Earlier this

year, this Court denied leave to appeal from the New Brunswick Court of Appeal's denial

of leave.7

4. The remaining provinces have tobacco health care costs recovery legislation congruous to

the Act and the New Brunswick Act, including paragraph 2(5)(b), and have instituted

3 SCC Decision at para. 76.
4 SCC Decision at para. 76.
MIT v. Philip Morris International, Inc., 2017 BCCA 69 at para. 37 ("BCCA Decision").

6 Tobacco Damages and Health Care Costs Recovery Act, S.N.B. 2006, c. T-7.5.
7 Rothmans„ Benson Hedges Inc. v. Her illale.sly the Queen in Right of the Province of New Brunswick, [2016]
S.C.C.A. No. 422, 2017 CanLII 2715 (SCC).
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actions against the same or similar defendants.8 The protection of the confidentiality of

sensitive personal information in Canadians' health care records and documents, and

documents relating to the provision of health care benefits for Canadians is a matter of

public and national interest.

5. The extent to which the judiciary's view of what is "fair" or "pertinent"9 can or should

override a statutory privacy protection is also a matter of public and national interest.

Absent this Court's intervention, this issue can be expected to arise over and over again.

6. The order of the British Columbia Supreme Court compels the Province to produce to

Philip Morris International, Inc., individual-level detail of the personal health information

of British Columbians. This medical information, residing in numerous health care

databases, must be linked or made linkable such that every resident's entire medical

history will merge? The privacy of individual-level personal health information of

millions of Canadians will not be protected if this order is followed in other provinces.

Leave to appeal should be granted.

B. Background Facts

7. This action is brought by the Province pursuant to subsection 2(1) and paragraph 2(4)(b)

of the Act, on an aggregate  basis for a population of insured persons, for the recovery of

8 C1011'72 'S Right of Recovery Act, S.A. 2009, c. C-35, part 2; The Tobacco Damages and Health Care Costs
Recovery Act, C.C.S.M., c. T70; Tobacco Health Care Costs Recovery Act, S.N. 2001, c. T-4.2; Tobacco
Damages and Health-care Costs Recovery Act, S.N.S. 2005, c. 46; Tobacco Damages and Health Care Costs
Recovery Act, 2009, S.O. 2009, c. 13; Tobacco Damages and Health Care Costs Recovery Act, S.P.E.I 2009, c.
22. R.S.P.E.I. 1988, c T-3.02; Tobacco-related Damages and Health Care Costs Recover' Act, S.Q. 2009, c. 34;
Tobacco Damages and Health Care Costs Recovers' Act, S.S. 2007, c. T-14.2.

9 SCC Decision at para. 52.
Order of Smith J., B.C.S.C., May 20, 2015.
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health care benefits caused or contributed to by tobacco-related wrongs as defined under

the Act.

8. The Province's claim is a statutory claim, not an ordinary tort action. The ordinary rules

of practice have been substituted by rules of evidence and procedure expressly mandated

by the Act.H

9. Paragraph 2(5)(b) of the Act expressly provides that where, as in this case, the Province

seeks in an action under subsection 2(1) to recover the cost of health care benefits on an

aggregate basis, the privacy of individual insured persons is protected:

(b) the health care records and documents of particular
individual insured persons or the documents relating to the
provision of health care benefits for particular individual insured
persons are not compellable except as provided under a rule of
law, practice or procedure that requires the production of
documents relied on by an expert witness.

1 0. The paragraph 2(5)(b) privacy protection is subject to two exceptions: (i) documents

relied on by an expert witness remain compellable; and (ii) a statistically meaningful

sample of the documents under prescribed conditions is provided for in paragraph 2(5)(d)

of the Act.12 Neither exception is applicable to this case.'3

1 1. The provincial health information databases contain particular information for each

person for each health event, encounter and disposition during the years this data is stored

electronically; for example, the Discharge Abstract Database includes codes identifying

the hospital, the diagnosis, the procedure or intervention performed, the time spent in

1 1 BCCA Decision at para. 1.
1 2 The Act at ss. 2(5)(b), (d) and (e).
13 BCCA Decision at para. 18.
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intensive care and the service that contributed to the longest portion of a particular

patient's stay. I4

1 2. The Province and the defendants in the British American Tobacco Group and the R.J,

Reynolds Group have entered into an agreement with Statistics Canada: Statistics Canada

survey data will be linked to data Rom the Province's health information databases in

order to allow both plaintiff and defence experts to conduct a statistical analysis on the

relationship between smoking and health care utilization's Pursuant to the Statistics

Canada Agreement, all experts (plaintiff and defence) are provided the same access to the

health information databases in a secure environment, and are subject to the same

restrictions. Philip -Morris International, Inc. has not entered into the agreement with

Statistics Canada.

C. The Decisions of the British Columbia Courts

13. In ordering that Philip Morris International's "application for production of anonymized

individual-level data from provincial databases"16 be allowed, the British Columbia

Supreme Court held that the health care records and documents referred to in paragraph

2(5)(b) are "documents created by medical professionals, recording their clinical

observations, test results and other information recorded at the time as a necessary part of

medical treatment."17 The motions court determined that "Nile material at issue here [the

14 H11/ Q v. Imperial Tobacco Canada Limited, 2015 BCSC 844 at para. 12 ("BCSC Decision").
n BCSC Decision at paras. 21 — 22.
16 BCSC Decision at para. 67.
17 BCSC Decision at para. 49.
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databases] is of a very different character,"18 and "[t]he purpose of s. 2(5)(b), therefore is

to limit compellability to the material that is relevant and admissible in the aggregate

claim and exclude only the original medical documents and records that would be

admissible in an individual elaim."I9 (emphasis added)

14. The decision of the British Columbia Supreme Court was upheld by the British Columbia

Court of Appeal. Although the Court of Appeal recognized that the databases contain

medical and health information about particular insured individuals — "Each row (or

record) contains information about a particular individual, while the columns (or field)

contain specific information about a particular characteristic or item of information, such

as the medical services provided"20 — the Court of Appeal held that paragraph 2(5)(b) is

intended to only block the discovery of "particular individual health care records and

documents" and not the "cumulative data contained in the databases." 21

15. The Court of Appeal acknowledged that the expert witness reliance exception and the

statistically meaningful sample exception in paragraph 2(5)(d) do not apply in this case.

Notwithstanding the express language of paragraph 2(5)(b), the Court of Appeal

narrowed the privacy protection of paragraph 2(5)(b) on the basis that "[t]rial fairness

requires the production of the databases."22

BCSC Decision at para. 50.
19 BCSC Decision at para. 50.
29 BCCA Decision at para. 7.
21 BCCA Decision at para. 35.
BCCA Decision at para. 37.
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PART II — QUESTION IN ISSUE

16. The question on this application is whether the proposed appeal raises an issue of national

and public importance warranting leave to appeal to this Honourable Court. The answer

is yes. The proposed appeal concerns the degree of protection to be afforded to

Canadians' health care records and documents, anti documents relating to the provision of

health care benefits for Canadians. In particular, where a statutory privacy protection has

been determined to be constitutional, to what extent should the judiciary's view of what is

"fair" override the privacy protection?

17. In a similar application in New Brunswick, the New Brunswick Court of Queen's Bench

held that similar databases are documents relating to the provision of health care benefits

and, under paragraph 2(5)(b) of the congruous New Brunswick statute, are not

compellable. The Court of Queen's Bench relied on this Court's finding that the Act's

specific rules of evidence and procedure, although different from other individualistic

common law tort actions, are constitutionally valid.23 Leave to appeal to the New

Brunswick Court of Appeal was denied. In an eight member judgment, this Court denied

leave to appeal fi-om the New Brunswick Court of Appeal's denial of leave.

1 8 . The British Columbia Court of Appeal took the opposite approach, concluding that this

Court did not "purport to interpret specific provisions of the Act"24 and that "trial

fairness" requires the production of the health care databases.25 Because all provinces

Her Majesty the Queen in Right of the Province of Nelv Brunswick v. Rothmans Inc. et al., 2016 NBQB 106 ("NB
Decision") at paras. 35-36; leave to appeal denied 2016 Can1.11 50140 (NBCA); leave to appeal to SCC denied,
[20161 S.C.C.A. No. 422, 2017 CanDI 2715 (SCC).

24 BCCA Decision at para. 26.
BCCA Decision at para 37.
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have legislation congruous to the Act and the New Brunswick Act, the protection of the

confidentiality of individual-level personal health care information of millions of

Canadians is implicated by the proposed appeal.

PART III — STATEMENT OF ARGUMENT

19. The protection of the confidentiality of sensitive personal information and respect for an

individual's privacy is a matter of public interest.' 6 As a result of this Court's denial of

leave to appeal in the New Brunswick case and the decision of the British Columbia

Court of Appeal, there are conflicting decisions as to the degree of protection paragraph

2(5)(b) of the Act affords to documents containing sensitive and personal information.

Absent this Court's intervention, this issue can be expected to arise, repeatedly, across the

country.

20. On a plain reading of paragraph 2(5)(b), the provincial health information databases are

documents relating to the provision of health care benefits for particular individual

insured persons and are not compellable. The interpretation placed on paragraph 2(5)(b)

by the courts in British Columbia — that the privacy protection applies only to original

hard copy health care records and documents and not to electronic health care databases —

is inconsistent with the express language of paragraph 2(5)(b) and would render

paragraph 2(5)(d) of the Act meaningless as there would never be a need to request a

statistically meaningful sample.27

26 jimm v. Imperial Tobacco Canada Limited et al., 2003 BCSC 877 at para. SO.
27 NB Decision at para. 43.
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21. The statutory rules of evidence and procedure applicable to the Province's statutory claim

are different from those that apply in individual common law tort actions. In upholding

the validity of paragraph 2(5)(b) of the Act, this Court held:

48 The appellants submit that the Act violates judicial
independence, both in reality and appearance, because it
contains Riles of civil procedure that fundamentally
interfere with the adjudicative role of the court hearing an
action brought pursuant to the Act. They point to s. 3(2).
which they say forces the court to make irrational
presumptions, and to ss, 2(5)(a), (b) and (c), is  they ,say
subvert the court's ability to discover relevant facts. They
say that these rules impinge on the court's fact-finding
junction, and virtually guarantee the gol,ernment's success
in an action brought pursuant to the Act.

49 The rules in the Act with which the appellants take
issue are not as unfair or illogical as the appellants submit.
They appear to reflect legitimate policy concerns of the.
British Columbia legislature regarding the systemic
advantages tobacco manufacturers enjoy when claims for
tobacco-related harm are litigated through individualistic
common law tort actions. That, however, is beside the
point. The question is not whether the Act's rules are
unfair or illogical, nor whether they differ front  those
governing common law tort actions, but whether they
interfere with the courts' adjudicative role, and thus
judicial independence.

55 No such fundamental alteration or interference was
brought about by the legislature's enactment of the
Act...Dle fact that the Act shifts certain onuses of proof or
limits the compellabilitv of information that the appellants
assert is relevant does not in any way interfere, in either
appearance or fact, with the court's adjudicative role or
any of the essential conditions of judicial independence.
Judicial independence can abide unconventional rules of
civil procedure and evidence.2s [emphasis added]

28 SCC Decision at paras. 48, 49 and 55.
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In ascribing a narrow definition to paragraph 2(5)(b) of the Act and determining that the

provincial health care databases are compellable because "Wrial fairness requires [their]

production, "29 the lower courts engaged in the very role that this Court cautioned against

in the constitutional challenge:

it follows that the judiciary's role is not, as the appellants
seem to submit, to apply only the law of which it approves.
Nor is it to decide cases with a view simply to what the
judiciary (rather than the law) deems fair or pertinent. Nor
is it to second-guess law reform undertaken by
legislators, whether that reform consists of a new cause of
action or procedural rules to govern it. Within the
boundaries of the Constitution, legislatures can set the law
as they see lit.3°

23. The British Columbia Court of Appeal was concerned with a "level playing field;"

indeed, the Court of Appeal recognized that one of the main objects of the Act is "to

establish the playing field on which the litigation will be played out."31 That playing

field includes just two exceptions to the privacy protection provision in paragraph

2(5)(b): (i) the expert witness exception (paragraph 2(5)(b)); and (ii) the statistically

meaningful sample exception (paragraph 2(5)(d)), neither of which was relied upon by

Philip Morris International, inc. As this Court stated in the constitutional challenge,

"[t]he fact that defendants might regard that law (i.e. the Act) as unjust, or the procedural

rules it prescribes as unprecedented, does not render their trial unfair."32

BCCA Decision at para. 37.
30 SCC Decision at para. 52.
BCCA Decision at para. 30.

32 SCC Decision at para. 76.
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24. The Court of Appeal opined that the New Brunswick Court of Queen's Bench "limited

his analysis to the privacy provisions."33 The respect for an individual's privacy is a

matter of public interest. The legislative and judicial roles in setting procedural rules

governing a new cause of action is a matter of public interest. And, where those

procedural rules include provisions protecting the privacy of millions of British

Columbians in relation to their individual-level health care data, and identical provisions

protecting the privacy of millions of Canadians across the country, the public and

national interest is engaged and this Court's intervention is required.

PART IV — SUBMISSIONS CONCERNING COSTS

25. The Province seeks its costs in respect of this application.

PART V — ORDER SOUGHT

The Province requests that this application seeking leave to appeal to this Honourable

Court from the decision of the British Columbia Court of Appeal dated February 14,

2017 be granted.

33 BCCA Decision at para. 38.
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IICH ESPE-GT-I-1 LLY SU TED.

/ ailed l Ot a, fario this 1411,9 2017.
-7

James D. Virdue
Robyn M. Ryan Bell

Counsel for the Applicant,
Her Majesty the Queen in Right of
British Columbia
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Tobacco Damages and Healtli Case Costs Recovery Oct, SEC 2000, c 30,
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TOBACCO DAMAGES AND HEALTH CARE COSTS RECOVERY

ACT

[SBC 2000] CHAPTER 30

Assented to _July 6, 2000

Contents

1 Definitions and interpretation

2 Direct action by government

3 Recovery of cost of health care benefits on aggregate basis

4 Joint and several l iabi l ity in an action under section 2 (1)

5 Population based evidence to establish causation and quantify damages or cost

6 Limitation periods

7 Liabi l ity based on risk contribution

8 Apportionment of l iabi l ity in tobacco related wrongs

9 Regulations

10 Retroactive . effect

11 Spent

12 Commencement

Definitions and interpretation

1 (1) In this Act:

"cost of health care benefits" means the sum of

(a) the present value of the total expenditure by the
government for health care benefits provided for insured
persons resulting from tobacco related disease or the risk of
tobacco related disease, and

(b) the present value of the estimated total expenditure by the
government for health care benefits that could reasonably be
expected wil l be provided for those insured persons resulting
from tobacco related disease or the risk of tobacco related
disease;

"disease" includes general deterioration of health;
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"exposure" means any contact with, or ingestion, inhalation or
assimilation of, a tobacco product, including any smoke or other by-
product of the use, consumption or combustion of a tobacco product;

"health care benefits" means

(a) benefits as defined under the Hospital Insurance Act,

(a.l) benefits as defined under the Laboratory Services Act,

(b) benefits as defined under the Medicare Protection Act,

(c) payments made by the government under the Continuing
Care Act, and

(d) other expenditures, made directly or through one or more
agents or other intermediate bodies, by the government for
programs, services, benefits or similar matters associated with
disease;

"insured person" means

(a) a person, including a deceased person, for whom health
care benefits have been provided, or

(b) a person for whom health care benefits could reasonably be
expected wi l l be provided;

"joint venture" means an association of 2 or more persons, if

(a) the relationship among the persons does not constitute a
corporation, a partnership or a trust, and

(b) the persons each have an undivided interest in assets of the
association;

"manufacture" includes, for a tobacco product, the production,
assembly or packaging of the tobacco product;

"manufacturer" means a person who manufactures or has
manufactured a tobacco product and Includes a person who currently
or In the past

(a) causes, directly or indirectly, through arrangements with
contractors, subcontractors, l icensees, franchisees or others,
the manufacture of a tobacco product,

(b) for any fiscal year of the person, derives at least 10% of
revenues, determined on a consolidated basis in accordance
with generally accepted accounting principles in Canada, from
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the manufacture or promotion of tobacco products by that
person or by other persons,

(c) engages in, or causes, directly or indirectly, other persons to
engage in the promotion of a tobacco product, or

(d) is a trade association primarily engaged in

(i) the advancement of the interests of manufacturers,

(i i) the promotion of a tobacco product, or

(i i i) causing, directly or indirectly, other persons to
engage in the promotion of a tobacco product;

"person" includes a trust, joint venture or trade association;

"promote" or "promotion" includes, for a tobacco product, the
marketing, distribution or sale of the tobacco product and research
with respect to the tobacco product;

"tobacco product" means tobacco and any product that includes
tobacco;

"tobacco related disease" means disease caused or contributed to
by exposure to a tobacco product;

"tobacco related wrong" means,

(a) a tort committed in British Columbia by a manufacturer
w hich causes or contributes to tobacco related disease, or

(b) in an action under section 2 (1), a breach of a common law,
equitable or statutory duty or obligation owed by a
manufacturer to persons in British Columbia who have been
exposed or might become exposed to a tobacco product;

"type of tobacco product" means one or a combination of the
following tobacco products:

(a) cigarettes;

(b) loose tobacco intended for incorporation into cigarettes;

(c) cigars;

(d) cigari llos;

(e) pipe tobacco;

(f) chewing tobacco;

(g) nasal snuff;

(h) oral snuff;
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(i) a prescribed form of tobacco,

(2) The definition of "manufacturer" in subsection (1) does not Include

(a) en Individual,

(b) a person who

(i) is a manufacturer only because they are a wholesaler
or retailer of tobacco products, and

(H) is not related to

(A) a person who manufactures a tobacco product,
o r

(B) a person described in paragraph (a) of the
d efinition of "manufacturer", or

(c) a person who

(I) is a manufacturer only because paragraph (b) or (c) of
the definition of "manufacturer" applies to the person, and

(ii) is not related to

(A) a person who manufactures a tobacco product,
or

(B) a person described In paragraphs (a) or (d) of
the definition of "manufacturer",

(3) For the purposes of subsection (2), a person is related to another
person if, directly or indirectly, the person is

(a) an affiliate, as defined in section 1 of the Business
Corporations Act, of the other person, or

(b) an affi l iate of the other person or an affi l iate of an affi l iate of
the other person.

(4) For the purposes of subsection (3) (b), a person is deemed to be an
affi liate of another person if the person

(a) is a corporation and the other person, or a group of persons
not dealing with each other at arm's length of which the other
person is a member, owns a beneficial interest In shares of the
corporation

(i) carrying at least 50% of the votes for the election of
directors of the corporation and the votes carried by the
shares are sufficient, if exercised, to elect a director of the
corporation, or

(Ii) having a fair market value, including a premium for
control If applicable, of at least 5 0 % of the fair market



value of al l the issued and outstanding shares of the
corporation, or

(b) is a partnership, trust or joint venture and the other person,
or a group of persons not dealing with each other at arm's
length of which the other person is a member, has an

ownership interest in the assets of that person that entitles the
other person or group to receive at least 50% of the profits or
at least 50% of the assets on dissolution, winding up or

termination of the partnership, trust or joint venture,

(5) For the purposes of subsection (3) (b), a person is deemed to be an
affi l iate of another person if the other person, or a group of persons not
dealing with each other at arm's length of which the other person is a
member, has any direct or indirect influence that, if exercised, would
result in control in fact of that person except if the other person deals at
arm's length with that person and derives influence solely as a lender.

(6) For the purposes of determining the market share of a defendant for a
type of tobacco product sold in British Columbia, the court must calculate
the defendant's market share for the type of tobacco product by the

following formula:

dlms = . .  x 100?/f,
1v11\4

where

drns = the defendant's market share for the type of tobacco
product from the date of the earliest tobacco related wrong
committed by that defendant to the date of trial;

dm = the quantity of the type of tobacco product manufactured or
promoted by the defendant that is sold within British
Columbia from the date of the earliest tobacco related
wrong committed by that defendant to the date of trial;

M M = the quantity of the type of tobacco product manufactured or
promoted by al l manufacturers that is sold within British
Columbia from the date of the earliest tobacco related
wrong committed by the defendant to the date of trial.

Direct action by government

2 (1) The government has a direct and distinct action against a

manufacturer to recover the cost of health care benefits caused or
contributed to by a tobacco related wrong.



(2) An action under subsection (1) Is brought by the government in its
own right and not on the basis of a subrogated claim,

(3) In an action under subsection (1), the government may recover the
cost of health care benefits whether or not there has been any recovery by
other persons who have suffered damage caused or contributed to by the
tobacco related wrong committed by the defendant,

(4) In an action under subsection (1), the government may recover the
cost of health care benefits

(a) for particular individual insured persons, or

(b) on an aggregate basis, for a population of insured persons
as a result of exposure to a type of tobacco product.

(5) If the government seeks in an action under subsection (1) to recover
the cost of health care benefits on an aggregate basis,

(a) it is not necessary

(I) to identify particular individual insured persons,

(H) to prove the cause of tobacco related disease in any
particular individual insured person, or

(i i i) to prove the cost of health care benefits for any
particular individual insured person,

(b) the health care records and documents of particular
i ndividual insured persons or the documents relating to the
provision of health care benefits for particular individual insured
persons are not compellable except as provided under a rule of
l aw, practice or procedure that requires the production of
documents relied on by an expert witness,

(c) a person is not compellable to answer questions with respect
to the health of, or the provision of health care benefits for,
particular Individual insured persons,

(d) despite paragraphs (b) and (c), on application by a
defendant, the court may order discovery of a statistically
meaningful sample of the documents referred to in paragraph
(b) and the order must include directions concerning the nature,

l evel of detai l and type of information to be disclosed, and

(e) if an order is made under paragraph (d), the identity of
particular individual insured persons must not be disclosed and
a l l identifiers that disclose or may he used to trace the names
or identities of any particular individual Insured persons must be
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deleted from any documents before the documents are

disclosed.

Recovery of cost of health care benefits on aggregate basis

3 (1) In an action under section 2 (1) for the recovery of the cost of health
care benefits on an aggregate basis, subsection (2) applies if the

government proves, on a balance of probabi lities, that, in respect of a
type of tobacco product,

(a) the defendant breached a common law, equitable or

statutory duty or obligation owed to persons in British Columbia
who have been exposed or might become exposed to the type
of tobacco product,

(b) exposure to the type of tobacco product can cause or
contribute to disease, and

(c) during al l or part of the period of the breach referred to in
paragraph (a), the type of tobacco product, manufactured or
promoted by the defendant, was offered for sale in British

Columbia.

(2) Subject to subsections (1) and (4), the court must presume that

(a) the population of insured persons who were exposed to the
type of tobacco product, manufactured or promoted by the

defendant, would not have been exposed to the product but for
the breach referred to in subsection (1) (a), and

(b) the exposure described in paragraph (a) caused or

contributed to disease or the risk of disease in portion of the
population described In paragraph (a).

(3) If the presumptions under subsection (2) (a) and (b) apply,

(a) the court must determine on an aggregate basis the cost of
health care benefits provided after the date of the breach

referred to in subsection (1) (a) resulting from exposure to the
type of tobacco product, and

(b) each defendant to which the presumptions apply is l iable for
the proportion of the aggregate cost referred to in paragraph
(a) equal to its market share in the type of tobacco product,

(4) The amount of a defendant's l iability assessed under subsection (3) (b)
may be reduced, or the proportions of l iabi lity assessed under subsection
(3) (b) readjusted amongst the defendants, to the extent that a defendant
proves, on a balance of probabi l ities, that the breach referred to In
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subsection (1) (a) did not cause or contribute to the exposure referred to

i n subsection (2) (a) or to the disease or risk of disease referred to in

subsection (2) (b),

Joint and several liability in an action under section 2 (1)

4 (1) Two or more defendants in an action under section 2 (1) are jointly

a nd severally l iable for the cost of health care benefits if

(a) those defendants jointly breached a duty or obligation

described In the definition of "tobacco related wrong" in section

1 (1), and

(b) as a consequence of the breach described in paragraph (a),

at least one of those defendants Is held l iable in the action

under section 2 (1) for the cost of those health care benefits,

(2) For purposes of an action under section 2 (1), 2 or more

manufacturers, whether or not they are defendants in the action, are

deemed to have jointly breached a duty or obligation described in the

d efinition of "tobacco related wrong" in section 1 (1) If

(a) one or more of those manufacturers are held to have

breached the duty or obligation, and

(b) at common law, in equity or under an enactment those

manufacturers would be held

(i) to have conspired or acted in concert with respect to

the breach,

(ii) to have acted in a principal and agent relationship

with each other with respect to the breach, or

(lip to be jointly or vicariously liable for the breach if

damages would have been awarded to a person who

suffered as a consequence of the breach.

Population based evidence to establish causation and quantify damages or
cost

5 Statistical Information and information derived from epidemiological,

sociological and other relevant studies, including information derived from

sampling, Is admissible as evidence for the purposes of establishing

causation and quantifying damages or the cost of health care benefits

respecting a tobacco related wrong In an action brought
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(a) by or on behalf of a person in the person's own name or as
a member of a class of persons under the Class Proceedings
Act, or

(b) by the government under section 2 (1).

Limitation periods

6 (1) No action that is commenced within 2 years after the coming into

force of this section by

(a) the government,

(b) a person, on his or her own behalf or on behalf of a class of
persons, or

(c) a personal representative of a deceased person on behalf of
the spouse, parent or child, as defined in the Family
Compensation Act, of the deceased person,

for damages, or the cost of health care benefits, alleged to have been
caused or contributed to by a tobacco related wrong is barred under the
Limitation Act,

(2) Any action described in subsection (1) for damages alleged to have
been caused or contributed to by a tobacco related wrong is revived if the
action was dismissed before the coming into force of this section merely
because it was held by a court to be barred or extinguished by the
Limitation Act,

Liability based on risk contribution

7 (1) This section applies to an action for damages, or the cost of health
care benefits, alleged to have been caused or contributed to by a tobacco
related wrong other than an action for the recovery of the cost of health
care benefits on an aggregate basis,

(2) If a plaintiff is unable to establish which defendant caused or
contributed to the exposure described in paragraph (b) and, as a result of
a breach of a common law, equitable or statutory duty or obligation,

(a) one or more defendants causes or contributes to a risk of
disease by exposing persons to a type of tobacco product, and

(b) the plaintiff has been exposed to the type of tobacco
product referred to in paragraph (a) and suffers disease as a
result of the exposure,

the court may find each defendant that caused or contributed to the risk of
disease l iable for a proportion of the damages or cost of health care
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benefits incurred equal to the proportion of its contribution to that risk of
d isease,

(3) The court may consider the following in apportioning l iabi l ity under
subsection (2):

(a) the length of time a defendant engaged in the conduct that
caused or contributed to the risk of disease;

(b) the market share the defendant had in the type of tobacco
product that caused or contributed to the risk of disease;

(c) the degree of toxicity of any toxic substance in the type of
tobacco product manufactured or promoted by a defendant;

(d) the amount spent by a defendant on promoting the type of
tobacco product that caused or contributed to the risk of
disease;

(e) the degree to which a defendant collaborated or acted In
concert with other manufacturers in any conduct that caused,
contributed to or aggravated the risk of disease;

(f) the extent to which a defendant conducted tests and studies
to determine the risk of disease resulting from exposure to the
type of tobacco product;

(g) the extent to which a defendant assumed a leadership role
i n manufacturing the type of tobacco product;

(h) the efforts a defendant made to warn the public about the
risk of disease resulting from exposure to the type of tobacco
product;

(i) the extent to which a defendant continued manufacture or
promotion of the type of tobacco product after it knew or ought
to have known of the risk of disease resulting from exposure to
the type of tobacco product;

(j) affirmative steps that a defendant took to reduce the risk of
disease to the public;

(1<) other considerations considered relevant by the court.

Apportionment of liability in tobacco related wrongs

8 (1) This section does not apply to a defendant in respect of whom the
court has made a finding of l iabi l ity under section 7.

(2) A defendant who is found liable for a tobacco related wrong may
commence, against one or more of the defendants found liable for that
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wrong in the same action, an action or proceeding for contribution toward
payment of the damages or the cost of health care benefits caused or
contributed to by that wrong.

(3) Subsection (2) applies whether or not the defendant commencing an
action or proceeding under that subsection has paid al l or any of the
damages or the cost of health care benefits caused or contributed to by
the tobacco related wrong,

(4) In an action or proceeding described in subsection (2), the court may
a pportion l iabi l ity and order contribution among each of the defendants in
accordance with the considerations listed in section 7 (3) (a) to (k),

Regulations

9 (1) The Lieutenant Governor in Counci l may make regulations referred to
I n section 41 of the Interpretation Act,

(2) Without limiting subsection (1), the Lieutenant Governor in Council
m ay make regulations prescribing a form of tobacco for the purposes of
paragraph (i) of the definition of "type of tobacco product" in section 1 (1),

Retroactive effect

Spent

10 When brought into force under section 12, a provision of this Act has the
retroactive effect necessary to give the provision ful l effect for al l purposes
i ncluding allowing an action to be brought under section 2 (1) arising from
a tobacco related wrong, whenever the tobacco related wrong occurred.

11 [Repeal. Spent. 2000-30-11,J

Commencement

12 This Act comes into force by regulation of the Lieutenant Governor in
Council.

Copyright (c) Queen's Printer, Victoria, British Colombia, Canada
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Her Majesty, by and With the advice and consent of
the Legislative Assembly of New Bninswick, enacts as
follows:

Definitions and inierpretntion

1(1) The following definitions apply in this Act,

"cost of health care benefits" moms the sum of

(a) 'dile present value of the total expenditure by Her
Majesty in right of the Province for health Care bene-
fits provided for insured persons resulting from
tobacco-related disease or the risk of tobacco-related
disease, and

(5) the present value of the estimated total expendi-
ture by He]. Majesty in right of the Province for health
care benefits that could reasonably be expected will
be provided for those insured persons resulting from
tobacco-related disease or the risk of tobacco-related
disease, (coot des services de Scins de canto)

"disease" includes general deterioration Of health,
(MO/C7C170)

"exposure" means any contact with, or ingestion, in-
halation or assimilation of, a tobacco product, including
any smoke or other by-product of the use, consumption
or combustion of a tobacco product. (exposition)

"health care benefits" means

(a) entitled services as defined under the Hospital
Service's Act.

(5) entitled services as defined under the ..1,1eclicial
Services tAct,

(c) payments made by Her Majesty in right. of the
Province under the Ambulance Services Act, Prescrip-
tion Drug Payment Act, Health Services Act and ,qittn-
11)) Services Act, and

(ci) other expenditures, made directly or through one
or more agents or other intermediate bodies, by Her
Majesty in right of the Province for programs, serv-
ices, benefits, or similar matters associated with dis-
ease. (,service de spies C/c canto)

"insured person" means

Sa Majeste, sur l'avis et avec le consentemeint de
l'Assemblec legislative du Nouveau-Brunswick, de-
orctc

Definitions et interpretation

1(1) Les definitions qui suivent s' appliquent a la pre-
senile

assure »

a) 'Line personne, y compris one personne decedec,
ayant rep des services de soins do sante;

une personne vraisemblablement susceptible de
recovoir des services de coins de sante, (/T/S.47'0(122T-
,Y011)

• coentreprise » tine association do deux personnes
ou plus si :

a) leurs rapports ne constituent pas tine personne
morale, une societe de personnes ou one fiducie;

chacune possMe un droit indivis a la pro-
priete des Hens de l' association, (joint venture)

a cont des services de soins do sante » La somme des
elements suivants :

a) la valeur actuelle des deponses totales engageos
pay Sa Majesty du chef de la province pour les ser-
vices de coins de sante .fournis aux assures par suite
d'une maladie lied au tabac ou du risque d'une mala-
die Tide au tabac;

5) la valeur actuelle des depenses totalcs prevues
par Sa Majesty du chef de la province pour les ser-
vices do coins de sante qu'il pout raisotmablement
s'attendre a fournir aux assures par suite d'une mala-
die lice au tabac ou du risque d'une maladie liee. au ta-
bac, (cost of health cane benefits)

• exposition » Tout contact avec un produit du tabac,
incluant la fun Se ou en aun'e, sous-produit resultant de
l'usage, de la consonant ation on de la combustion ditto
produit du tabac, ou toute ingestion, inhalation on assi-
milation d'en tel produit, (exposure)

o fabricant » Une personne qui fabrique on a fabrique
en produit du tabac, y compris tine personne qui
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(a) a person, including a deceased person, for whom
health care benefits have been provided, or

(I)) a person for whom health care benefits could
reasonably be expected will be provided. (assure)

"joint venture" means an association of two or more
persons, if

(a) the, relationship among the persons does not
constitute a corporation, a partnership or a trust, and

(I)) the persons each have an undivided interest in
assets of the association, (coeurep.rise)

"manufacture" includes, for a tobacco product, the
production, assembly or packaging of the tobacco prod-
uct, (fabrication)

"manufacturer" means a person who manufactures or
has manufactured a tobacco product and includes a per-
son who currently or in the past

(a) causes, directly or indirectly, through arrange-
ments with contractors, subcontractors, licensees,
franchisees or others, the manufacture of a tobacco
product,

(h) for any fiscal year of the person, derives at least
0°A of revenues, determined on a consolidated basis

in accordance with generally accepted accounting
principles in Canada, from the manufacture or promo-
tion of tobacco products by that person or by other
persons,

(a) engages in, or causes, directly or indirectly,
other persons to engage in the promotion of a tobacco
product, or

(d) is a trade association primarily engaged in

(i) the advancement of the interests of manufac-
turers,

(11) the promotion of a tobacco product,

a) directement on inclirecternent, fait ou a fail fabri-
quer tin produit du tabac clans le cadre d'enteitttes con-
clues aAtec, des entrepreneurs, des sous-entrepreneurs,
des titulaires de licence, des franchis6s ou d'autres
persormes;

1.)) Ent coots d'un exercice financier, tire ou a tird. an
moins 10 % de son revenu, calcule cm' one base eon-
solidee conform&ment aux principes conaptables gene.-
ralement reconnus au Canada, de la fabrication an de
la 'Promotion de produits do tabac par ellesmeme ou
par d'autres personnes;

a) fait on fait faire, ou a fait on fait faire, directe-
ment ou indireetement, la promotion Tun produit du
tabac;

d) eSt 011 a etc une association commerciale qui
consacre principalement

(i) a la promotion des int6rets des fabricants;

(ii) a la promotion d'un produit du tabac;

Sc

(iii) a la promotion par d'autres personnes, direc-
tenaoent ou inclirecteinent, d'un produit du tabac,
(inc.miiji7ctui'er)

tK fabrication » Est assimilee t). la fabrication, a P6gard
d'un produit du tabac, la production, I' assemblage ou
l'empaquetage de cc produit, (7nawfac.11.xe)

a fame d'un fabricant »

1).lit commis dans la province par lm fabricant
qui cause une maladie lice au tabac ou y contribue;

b) dans tine action vis6e au paragraphe 2(1), man-
quement par on fabricant a unc obligation quo lui im-
pose la common law, ]'equity ou la loi a 1'6gard de
personnes de la province qui ont 6t6 exposks a on
produit du tabac on qui pourraient l' etre. (tobacco-
related wrff.g)

or « maladie » Est assimilee a la malac
gc.,,nerale de la saute, (disease)

(iii) causing, directly or indirectly, other persons
to engage. in the promotion of a tobacco product.
(fabricant)

"person" includes a trust, joint venture or trade associ-
ation, (pm'oNne)

ie la clet.6rioration

maladie li6e au tabac » hialadie c,ans6.e ou favorise.e
par ]'exposition a tin produit du tabac, (tobacco-related
disease)
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"promote" or "promotion" includes, for a tobacco
product, the marketing, distribution or sale of the to-
bacco product and research with respect lo the tobacco
product. (proMOUVOV) eu (l.V0117OliOlr)

"tobacco product" means tobacco and any product
that includes tobacco. (prodriii du tabac)

"tobacco-related disease" means disease caused or
contributed to by exposure to a tobacco product. (mal-
adie liée au tabac)

"tobacco-related wrong" means,

(a) a tort commilted in the Province by a manufac-
turer that causes or contributes to tobacco-related dis-
ease, or

(b) in an action under section 2(1), a breach of a
common law, equitable or statutory duty or obligation
owed by a manufacturer to persons in the Province
who have been exposed or might become exposed to
tobacco product. (aute d'un 'elb2-icaiu)

"type of tobacco product" means one or a combina-
tion of the following tobacco products:

(o) cigarettes;

(1))
cigarettes;

l oose tobacco intended for incorporation

(c) cigars;

(d) cigarillos;

(e) pipe tobacco;

(/) chewing tobacco;

(g) nasal snuff;

(h) oral snuff;

personne » Sont assimilées à une personne une fidu-
cie, une coentreprise ou une association commerciale,
(persan)

o produit du tabac a Le tabac ci tout produit qui con-
tient du tabac, (iolmcco produci)

o promouvoir » ou a promotion » Sont assimilés à la
promotion d'un produit du tabac le marketing, la distri-
bution ou la vente de ce produit, de même que la recher-
che relative à ce produit. (pl'Ofnot.e.) or (pT'OThotion)

services de soins de santé

d) les services assurés au sens de la Loi sur les ser-
vices hospitaliers;

b) les services assurés au sens de la Loi sur le paie-
mer( des services médicaux;

e) les versements faits par Sa Majesté du chef de la
province sous le régime de la Loi Si'?' les services
d'arlbulahce, la Loi sur la gratuité des inédicairchts
sur ordonnance, la Loi sur les services d'assistance
médicale et de la Loi Sol' Tes S 'CrVi S a /G fC!711171e;

d) les autres dépenses, engagées par Sa Majesté du
chef de la province, directement ou par un ou plu-
sieurs représentants ou organismes intermédiaires,

into porn' des programmes, services, prestations eu avan-
tages semblables liés a la maladie, Care bene-
lits)

(i) a prescribed form of tobacco. (1)pe da produit du
tabac)

• type de produit du tabac » Un des produits du tabac
suivants ou une combinaison de ces produits :

a) cigarettes;

b) tabac à cigarettes;

e) cigares;

d) cigarillos;

e) tabac à pipe;

j) tabac à, mâcher;

g) tabac â priser nasal;

h) tabac à priser oral;
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Imputables au tabac

1(2) The definition of "manufacturer" in subsee-
tion (1) does net include

(a) an individual,

(b) a person who

i) forme de tabac réglementaire, (type of tobacco
product)

1(2) La définition de « fabricant » au paragraphe (1)
n'inclut pas :

a) un particulier;

ip) une personne qui, selon le cas

(i) is s manufacturer only because they are e (i) est un fabricant du seul fait qu'elle est un
whol esaler or retailer of tobacco products, and grossiste ou un détailla',.st de produits du tabac;

(ii) is net related te (ii) n'est pas liée à

(A) a persan vs'ho manufactures a tobacco
prociuct, or

(B) a person deseribed in paragralDh (cr) of' the,
definition of "manufacturer", or

(c) a persan Mi°

(i) is a mantrfacturer only beeause paragraph (b)
or (c) of the definition of "Manufacturer applies to
the persan, and

(ii) is net relatecl to

(A) a persan who manufactures a tobacco
produet, or

(B) a persan described in paragraphs (a) or (cl)
of the definition of "manufacturer".

1(3) For the purposes of subsection (2), a person is re-
lated ta another person if, directly or indirectly, the per-
san is

(cr) an affiliate, as defined in section 1 of flic Busi-
ness Corporations Act, of the ()the!' person, or

(b) ars affiliate a the other person or an affiliate of
an affiliate of the other persan,

1(4) For the purposes of paragraph (3)(b), e person is
dccined t0 be an affiliate of another person if the person

(A) une personne qui fabrique un produit du
tabac;

(B) une personne visée à l'alinéa a) de la défi-
nition c1e e fabric,ant »;

c) une personne qui

(i) est un fabricant du seul fait qu'elle est visée à
l'alinéa h) ou c) de la définition de « fabricant

et qui

(ii) n'est pas liée à ;

(A) une personne qui fabrique un produit du
tabac;

(13) une personne visée à l'alinéa a) ou d) de la
définition de « fabricant ».

1(3) Pour l'application du paragraphe (2), une per-
sonne est liée à une autre personne si elle est, directe-
ment ou indirectement, selon le cas

a) une affiliée, au sens quo l'article 1 de la Loi sur
les corporations commerciales donne à ce terme, de
l'autre personne;

b) une affiliée de l'autre personne ou une affiliée
d'une affiliée, de l'autre personne,

1(4) Pour l'application de l'alinéa (3)b), une personne
est réputée Cire une affiliée de l'autre personne si elle
est, selon le cas
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 is a corporation and the other person, or a gui)
of persons net dealing with each other at arm's length
of which the other person is a member, owns a benell-
cial intercst in shares of the corporation

(i) c,arrying at least 50% of the votes for the &co-
don of directors of the corporation and the voies
carried by the shares are sufficient, if mercised, to
elect a director of the corporation, or

(ii) having a fair market value, including a pre-
mium for c,ontrol if applicable, of at least 5e, of
the fair market: value of all the issue,d and outsiand-
ing shares of the corporation, er

(b) is a partnership, trust or joint venture and the
other persan, or a group of persans not de,aling with
each ether at arm's en which the other person is
a member, has an ownership interest in the assets of
-that person that entitles the etber person or group te
rece,ive at least 50°710 of the profits or at least 50f cf
the assets on dissolution, winding up or termination of
the pavtnership, trust or joint venture,

1(5) For the intruses of paragraph (3)(7)), a person is
deerned Io be an affiliais of another person if the other
person, or a group of persons not dealing with each other
at arm's length of which the otber persan is a member,
bas ny direct or indirect influence that, if exercised,
mould result in control in filet of that person except if the
other person deals at arm's length with that persan and
derives influence solely as a leader,

1(6) For the purposes of determining the market share
of a de.fendant for a type of tobacco product sold in the
Province, the court must c,alculatc the, defendant's mar-
ket share for the type of tobacco product by the follow-
ing formula:

dms 
dm 
MM 

x 100%

where

dn S = the clefenclant's market share for the type of to-
bacco product from the date of the earliest tobacco-
relate,d ivrong committed by that defendant te the date
of trial;

a) une société et que l'autre personne, ou un groupe
d e, personnes ayant entre elles un lien de dépendance
dont l'autre personne est men)bre, possède dans des
actions de la société un intérêt bénéficiaire

(1) donnant droit à au moins 50 % des voix pour
l'élection des administrateurs de la société, et les
voix que, comportent ces actions sont suffisantes,
lorsqu'on y a recours, polir élire un administrateur
de la société;

(ii) dont la juste valeur marchande, incluant une
prime de contrôle, le cas échéant, correspond à au
moins 50 % de la juste valeur marchande de toutes
actions émises et en circulation de la société;

b) une société de personnes, une fiducie ou une
coentreprise, et. que l'autre personne, ou un groupe de
personnes ayant entre elles un lien de dépendance
dont l'autre personne est membre, possède un droit de
propriété clans fautif rie cette personne lui donnant
droit de recevoir au moins 50 % des bénéfices ou au
m oins 50 % des éléments d'actif de. celle-ci au mo-
ment de la dissolution, liquidation ou cessation de la
société de personnes, fiducie ou coentreprise.

1(5) Pour l'application de l'alinéa (3)6), une personne
est réputée titre une affiliée d'une autre personne si cette
autre personne, ou un groupe de personnes ayant entre
elles un lien de dépendance dont l'autre personne est
membre, a une influence directe, ou indirecte dont l'exer-
cice entraînerait un contrôle de fait sur la personne, sauf
si l'autre personne n'a aucun lien de, dépendance avec la
personne et que son influence découle exclusivement de
sa qualité de préteur.

1(6) Le tribunal détermine la part du marché d'un dé-
fendeur à l'égard d'un type de produit du tabac vendu au
Nouveau-Brunswick an moyen de la formule suivante :

où

pd 
pond 

FI< 
>( 100 %

prnri = Ir, part de marché du défendeur à l'égard du
type de produit du tabac entre le date rie la première
faute d'un .fabricant commise par ce défendeur et la
claie du procès;
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dm the quantity of the type of tobacco product man-
ufaCiUred or promoted by the defendant that is sold
within the Province from the date of the earliest
tobacco-related wrong committed by that defendant to
the date of trial;

the quantity of the type of tobacco product
manufactured or promoted by all manufacturers that is
sold within the Province from the date of the earliest
tobacco-related wrong committed by the defendant to
the date of trial.

Direct action by the Province

2(1) Her Majesty in right of the PrOVinee has a direct
and distinct action against a manufacturer to recover the
cost of health care benefits eaused or contributed to by
tobacco-related wrong.

2(2) An action under subsntion (1) is brought by ftler
Majesty in right of the Province in its own right and not
on the basis of a subrogated

2(3) In an action under subsection (1), Her Majesty in
right of the Province may recover the cost of health care
benefits whether or not there has been any recovery by
other persons who have suffered damage caused or con-
tributed to by the tobacco-related wrong committed by
the defendant

2(1) In an action under subsection (1), Her Majesty in
right of the Province may recover the cost of health care
benefits

(a) for particular individual insured persons, or

(b) on an aggregate basis, for a population of in-
sured persons as a result of exposure to a type of to-
'Dacca product.

2(5) Where Her Majesty in right of the Province seeks
i n an action under subsection (1) to recover the cost of
health care benefits on an aggregate basis,

(o) it is not necessary

(i) to identify particular individual insured per-
sons,

pd = la quantité du type de produit du tabac fabriqué
ou annoncé par le défendeur qui est vendue au
Nouveau-Brunswick entre la date de la première faute
d'un fabricant commise par ce défendeur et la date du
procès;

Fi? = la quantité du type de produit du tabac fabriqué
ou annoncé par tous les .fabricants qui est vendue au
Nouveau-Brunswick entre la date de la première faute
d'un fabricant commise par ce défendeur et la date du
procès.

Action directe par la province

2(1) Sa Majesté du chef de la province a contre un fa-
bricant un droit d'action direct et distinct pour le recou-
vrement du cont des services de soins de santé
occasionnés ou favorisés par Urie faute d'un fabricant,

2(2) Sa Majesté du chef de la province, intente, l'action
prévue au paragraphe (1) en son nom propre et non par
subrogation.

2(3) Dans une action fondée sur le paragraphe (1), Sa
Majesté du chef de la province peut recouvrer le coût des
services de soins de santé s'il y a eu ou non recouvre-
ment par d'autres personnes ayant subi un préjudice oc 
casionné, ou favorisé par une faute d'un fabricant
commise par le défendeur,

2(4) Dans une action fondée sur le paragraphe (1), Sa
Majesté du chef de la province peut recouvrer le coût des
soins de santé dispensés

o) à certains assurés en particulier;

b) globalement, à une population d'assurés par suite
cl' une exposition à un type de produit du tabac,

2(5) Dans une action
Sa Majesté du chef de
globalement le coût des

fondée sur le, paragraphe (1), si
la province cherche à recouvrer
services de soins de santé,

a) il n'est pas nécessaire

(i) d'identifier les assurés en particulier;

(ii) to prove the cause of tobacco-related disease (ii) de prouver à l'égard d'un assuré en partieu-
in any particular individual insured person, or lier la cause de la maladie liée au tabac;
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(iii) to prove the cost of health care benefits for
any particular individual insured person,

(1)) the health care records and documents of partic-
ular individual insured persons or the documents re-
latine to the provision of health care benefits for par-
ticular irrditi ideal insured persons are not compellable
except as provided under a rule of law, practice or
procedure that requires the production of documents
reliecl on by an expert witness,

(c) a person is not compellable to ansvyer questions
with respect to the health of, or the provision of health
cave benefits for, particular individual insured per-
sons,

(d) notwithstanding paragraphs (/)) and (c), on ap-
plication by a defendant, the c,ourt may order discov-
ery of a statistically meaningful sample of the docu-
ments referred to in paragraph (h) and the order shall
include directions concerning the nature, level of de-
tail and type, of information to be disclosed, and

(e) if an order is made under paragraph (d), the
i dentity of particular individual insured 'Persons shall
not he disclosed and nil identifiers that disclose or
May be used to trace the names or identities of any
particular individual insured persons shall be deleted
from any documents before the documents are dis-
closed,

Recovery of cost of health core benefits

3(1) In an action Linder subsection 2(1) for the recov-
ory of the cost of health cave benefits on an aggregate ba-
sis, subsection (2) applies if Hier Majcsty in right of the
Province, proves, on a balance of probabilities, that, in
respect of a type of tobacco product,

(a) the defendant breached a comrnon law, equi-
table or statutory duty or obligation owed to persons
i n the Province who have been exposed or might be-
corne exposed to the type of tobacco product,

(b) exposure to the type of tobacco product can
cause or contribute to disease, and

(o) during all or pan of the period of the breach re-
ferred to in paragraph (o), the type of tobacco product,

(iii) de prouver le coût des services de soins de
santé fournis à un assuré en particulier;

b) nul ne peut être requis de produire les dossiers et
documents médicaux CODeelllant des assurés en parti-
culier, ou les documents relatifs aux soins de santé
prodigués à ces assurés, sauf dans la mesure prévue
par 1111e règle de croit, de pratique ou de procédure
exigeant la production des documents invoqués par un
témoin expert;

e) nul ne peut être contraint de répondre à des ques-
tions relatives à la santé d'assurés en particulier ou
aux soins de santé prodigués à ces assurés;

d) nonobstant las alinéas b) et e), le tribunal peut, a
l a demande d'un défendeur, ordonner la communica-
tion préalable d'un échantillon statistiquement signifi-
catif des dossiers mentionnes à l'alinéa b) et
l'ordonnance doit compoller des directives concernant
la nature, le degré de précision et le type des rensei-
gnements qui doivent être communiqués;

e) dans le cas d'une ordonnance rendue conformé-
ment à l'alinéa d), l'identité des assurés en particulier
ne doit pas être divulguée, et tous les indices pouvant
divulguer ou servir à divulguer le nom ou l'identité
des assurés en particulier doivent être expurgés des
documents avant leur communication,

Recouvrement global du coût des services de soins de
santé

3(1) Dans une action fondée sur le paragraphe 2(1) vi-
sant le recouvrement global du coût des services de soins
de santé, le paragraphe (2) s'applique si Sa Majesté du
chef de la province prouve, suivant ln prépondérance des
probabilités, que, relativement à un type de produit du
tabac

a) le défendeur a manqué à une obligation que lui
impose la common law, r equiiy ou la loi à l'égard des
personnes dans la province qui ont été exposées à un
type de produit du tabac ou pourraient y être expo-
sées;

b) l'exposition à ce type de produit du tabac peut
causer ou contribuer à causer une maladie;

e) pendant la totalité ou une partie de la période de
manquement à une obligation mentionné à l'alinéa a),
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m anufactured or promoted by the defendant, was of-
fered for sale in the Province,

3(2) Subject to subsections (1) and (4), the court shall
presume that

(a) the population of insured persons who v,,Cl'e ex-
posed to the type of tobacco product, manufactured or
promoted by the defendant, not have been ex-
posed to the product but for the breach referred to in
paragraph (1)(a), and

(b) the exposure described in paragraph (a) caused
or contributed to disease or the risk of disease in a
portion of the population described in paragraph (a).

3(3) Where the presumptions under subsections (2)(a)
and (b) apply,

(a) the atilt shall determine on an aggregate basis
the cost of health care benefits provided after the data
of the breach referred to in paragraph (1)(a) resulting
front exposure to the type of tobacco product, and

(b) each defendant to ',,ylitch the presumptions apply
is liable for the proportion of the aggregate cost refer-
red to in paragraph (a) equal to its market share in the
type oftobaCCO product,

3(4) 'file amount of a defendant's liability assessed un-
der paragraph (3)(b) may be reduced, or the proportions
of liability assessed under paragraph (3)(1)) readjusted
among the defendants, to the extent that a defendant
proves, on a balance of probabilities, that the breach re-
ferred to in paragraph (1)(a) did not cause or contribute
to the exposure referred to in paragraph (2)(a) or to the
disease or risk of disease referred to in paragraph (2)(b),

Joint and several liability

4(1) 'Fwo or more defendants in an action under sub-
sechon 2(1) are jointly and severally liable for the cost
of health care benefits if

(a) those defendants jointly breached a duty or obli-
gation described in the definition of "tobacco-related
wrong" in subsection 1(1), and

(5) as a consequence of the breach described in
paragraph (a), at least one of those defendants is held
liable in the action under subsection 2(1) for the cost
of these health care benefits,

le type de produit du taboo fabrique ou onnonee par le
fahrieant a etc offer'', e.n vente clans la provin cc,

3(2) Sous reserve des paragraphos (l) et (1), le tribunal
presume que

a) la population d'assuees qui a etc exposee au type
do produit du taboo •Fabrique ou e',t1noncé par lc defen-
deur n'y aurait pas etc exposec etc le manque-
ment vise a l'alinea (1)0);

b) 7 exposition mentionnee Palinea a) a cause oua
contribue a causer la maladie on le risque de maladie
chez une poetic de la, population visee alinea a).

3(3) Si les presomptions etablics aux alirras (2)a)
et 5) s'applique.nt :

a) le tribunal doit determiner globalemet-it le coot
des services de coins de sante fournis aprs la date du
manque,ment mentionne a l'alinea (1)a) resultant de
hexposition au type de produit du taboo;

chaque defendeur auquel s'appliquent les pre
somptions est responsable du cat global mentionn6
1'alin6a a) au prorata de sa part de mare1-76 du type de
produit du tabac.

3(d) Le montant etobli en application de l'alinea (3)b)
auquel est tenu un defendeue peut etre recluit, ou les parts
de responsobilite etablies en application de Patinea (3)b)
pcuvent &tee rajustees entre les defendeurs, dans la me-
sure oil l'un d'eux prom e, scion la preponderance des
probabilites, que le manquement vise a Palinea. (1)a) n'a
pas cause ou contribue a causer l'exposition mentionnec

l'alinea (2)a) ou la maladie ou le risque de maladie
mcntionnes a l'alinea (2)5).

Responsabilit6 solidaire

4(1) Dons une action fondee sue le paragraphs 2(1), les
defendeurs sont solidairement responsables du cat cies
services de soins de sante

a) s'ils ont conjointement manqué, a une obligation
visee par la definition de (( faute d'un fabricant » au
paragraphic, 1(1);

5) si, en consequence du manquement vise a Pali-
nea a), au mains on dos defendeurs est responsable,
clans l'action fondee stir lo paragraphs 2(1), du coot
de ces services de saint de sante,
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4(2) For purposes cf an action -Linder subsection 2(1),
two OF More manufacturers, whether or not they are de-
fendants in the a' ction, are cleemed to Lave jointly
breached a duty or oUigation clescribed in the definition
of "tobacco-relateci \vrong" in subsection 1(1) if

(a) one or more of those manufacturers are field to
have 1_-)reached the duty or obligation, and

(h) C con-n-non law, in equity or under ern enactme,nt
Chose mariufacturers would be held

(i) to bave conspired or acted in concert \vith re-
spect to the breach,

(ii) to have acted in a principal and agent rola-
tionship sith tact] °the]: with respect to the breach,
or

iii) to be jointly or vicaricusly liable for the
breach if damages would have been aVYarded to a
persan who suffered as a ecmsequence of the
breach,

Population based evidence

5 Statistical information and information derived front
epidemiological, sociological and allier relevant studios,
including information derived from sampling, is admis-
sible as evidence for the purposes of establishing causa-
tion and quantifying damages or thc, cost of health care
benefits respeeting a tobacco-related wrong in an action
brought

(a) by Fier Majesty in right of the Province under
subsection 2(1), or

(b) by or on behalf of a person in the person's own
nanie.

Limitation periods

6(l) No action that is commenced within t\N.fo years af-
ter 11- e corning into force cf this section by

(a) 1-1-er Majesty in right of the Province,

(b)

(e)
decease,d persan on behalf of the spouse, parent, cbild,

a person, on Lis or ber own behalf, or

an exe,cutor or administrator of the estate of a

4(2) Dans le cadre d'une action visée au paragra-
phe 2(1), Crieurs fabricants, qu'ils soient ou non défen-
deurs dans l'action, sont réputés avoir manqué
conjointement â une obligation mentionnée à la défini-
tion de u faute d'un fabricant >> au paragraphe 1(1) dans
les cas 01)

a) il est reconnu qu'au moins un de ces fabricants a
manqué à l'obligation;

1)) il serait recoi u eau coininan lacs, en equiiy ou en
vertu d'un texte législatif quo ces fabricants

(i) auraient conspiré ou agi de concert relative-
ment au manquement;

(ii) auraient agi dans le cadre d'une relation
m andant:-um andatai TC fel ativem ehit au manquement;

(iii) seraient solidairement ou indirectement res-
ponsables du manquement si des dommages-
intérêts avaient été accordés à une personne ayant
subi un préjudice en conséquence du manquement,

Preuve fondée sur la population

5 Les renseignernents statistiques et ceux découlant
d'études épidémiologiques, sociologiques et d'autres
études pertinentes, y compris les renseignements prove-
nant d'échantillons, sont admissibles en preuve pour éta-
blir le lien de causalité et quantifier les dommages-
intérêts ou le eofit des services de soins de santé
imputables à une faute d'un fabricant dans une action in-
tentée

a) par Sa Majesté du chef de la province en applica-
tion du paragraphe 2(1);

b) par ou pour une personne, agissant en son propre
nom,

Délais de prescription

6(1) Aucime, action introduite clans les deux ans sui-
vant l'entrée en vigueur de la présente disposition par

a) Sa Majesté du chef de la province,

b) une personne, agissant en son propre nom,

e) l'exécuteur testamentaire ou l' administrateur de
la succession d'une personne décédée, agissant pour
le compte du conjoint, d'un parent ou d'un enfant,
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brother or Sister, as defined in the portal Accidents Act,
of the deceased person,

for damages, or the cost of health care benefits, alleged
to have been caused or contributed to by a tobacco-
related wrong is barred under the Limitation of' Actions
Act or the Fatal Accidents Act or by a limitation period
under any other Act.

6(2) Any action described in subsection (1) for dam-
ages alleged to have been caused or contributed to by a
tobacco-related wrong is revived if the action seas dis-
missed before the coming into force of this section
merely because it was held by a court to be barred or ex-
tinguished by the Limitation of Actions Act or by the Fa-
tal Accidents Act or by a limitation period under any
other Act,

2008, c,45, s.39

Liability based on risk contribution

7(1) This section applies to an action for damages, or
the cost of health care benefits, alleged to have been
caused or contributed to by a tobacco-related wrong
other than an action for the recovery of the cost of health
care benefits on an aggregate basis,

7(2) If a plaintiff is unable to establish which defend-
ant caused or contributed to the exposure described in
paragraph (3) and, as a result of a breach of a common
law, equitable or statutory duty or obligation,

(a) one or more defendants caused or contributed to
a risk of disease by exposing persons to a type of to-
bacco product, and

(b) the plaintiff has been exposed to the type of to-
bacco product referred to in paragraph (a) and suffers
disease as a result of the exposure,

the court may find each defendant that caused or contrib-
uted to the risk of disease liable for a proportion of the
damages or cost of health care benefits incurred equal to
the proportion of its contribution to that risk of disease.

7(3) The court may consider the following in appor-
tioning liability under subsection (2):

(Jinn fr&re ou chime sour de la personae deeedee an
seas de la Loi .cur les accidents mortels,

en recouvrernent de doinmages-inten'31s ou do eat des
services de soins de sante qui auraient 6t6 causes on fa-
voris6s par one Saute Tun .fabricant West preserite aux
tames, de la Loi sup la prescription on de la Loi mtr les
accidents inortels ou par tout autre (16:hal de prescription
pr6vu par une autre loi.

6(2) TOUte action visee all paragraphic (1) en
ciommages-interas qui auraient 61.6 causes ou favorises
par one faute d'un fabricant est rdtablie si Faction a et6
rejet6e avant l'entr6e en vigueur de la pr6sente disposi-
tion du seal fait qu'un tribunal a conclu quel'action &fah.
prescrite on eteinte par application de la Loi sur la pres-
cription on de la Loi sap les accidents mortels on par
tout autre dellai de prescription pre-vu par une autre loi.

2008, ch. 45, art, 39

ResponsabilitC fondCe sun la contribution an risque

7(1) Le present article s'applique A one action en
dommages-interets on en recouvrement do coin des ser-
vices de soins de sante qui auraient ete causes on favori-
ss par one faute d'un fabricant, mars ne s'applique pas it
one action en recouvrement global du corm des services
do coins de sante.

7(2) Si on demandcor ne pent etablir l'identite du de-
fendeur qui a cause l'exposition visee it l'alinea 3) ou y a
emtribue et quo, en consequence Ton manquensent
one obligation imposee en common law, en equity on en
vertu d'un toxic leaislatif

a) tin on plusicurs defendeors causent ou contri-
buent A causer on risque de maladie en exposant des
personnes A un type de produit do tabae;

3) Ic demandeur a 6th exposé au type de produk do
taboo mentionne A l'alinea a) et est atteint d'une mala-
die resultant de cette exposition;

le tribunal petit tonic chaque defendeur ayant cause on
contribue A causer le risque de maladie responsable
d'une partie des dommages-interLs ou du eoUt des ser-
vices de soins de sante au prorata de sa contribution A cc
risque de maladie.

7(3) Dans le portage de la responsabilite prevu au pa-
ragraphe (2), le tribunal pent tenir colnpte des •facteurs
suivants
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(a) the length of time a defendant engaged in the
conduct that caused or contributed to the risk of dis-
ease;

(b) the market share the defendant had in the type of
tobacco 'product that caused or contributed to the risk
of disease;

(c) the degree of toxicity of any toxic substance in
the type of tobacco product manufactured or pro-
moted by a defendant;

(ci) the amount spent by a defendant on promoting
the type of tobacco product that caused or contributed
to the risk of disease;

(e) the degree to which a defendant collaborated or
acted in concert with other manufacturers in any con-
duct that caused, contributed to or aggravated the risk
of disease;

(1) the extent to which a defendant conducted tests
and studies to determine the risk of disease resulting
from exposure to the type of tobacco product;

(g) the extent to which a defendant assumed a lead-
ership role in manufacturing the type of tobacco prod-
uct;

(h) the efforts a defendant made to warn the public
about the risk of disease resulting from exposure to
the typo of tobacco product;

(i) the extent to which a defendant continued manu-
facture or promotion of the type of tobacco product
after it knew or ought to have known of the risk of
disease resulting from exposure to the type of tobacco
product;

(I) affirmative steps that a defendant took to reduce
the risk of disease to the public;

other factors considered relevant by the court,

Apportionment of liability in tobacco-related wrongs

8(1) This section does not apply to a defendant in re-
spect of whom the court has made a finding of liability
under section 7,

a) la periode pendant laquelle un defendeur a ac-
compli les actes avant cause ou contribue A causer le
risque de maladie;

5) la part de marehe detenue par he defenders A
regard du type do produit du tabac avant cause au
contribue a causer le risque de maladie;

a) le degre de toxicity de toute substance toxique
contenue dans le type de produit du tabac fabrique ou
annonce par un defendeur;

d) le 111 ontant consacre par un' defendeur A la promo-
tion du type do produit do tabac ayant cause ou contri-
hue A causer le risque de maladie;

cr2) la mesure dans laquelle un defendeur a eollabore
ou participe', avec d' autres :fahricants aux acres avant
cause ou aggrave le risque de maladie ou avant cootri-
bue ce risque;

f) la mesure dans laquelle un defendeur a proeecle
des analyses eta des etudes visant A evaluer le risque
de maladie resultant de l'exposition au type de produit
ru tabac;

g) la mesure dans laquelle un defendeur a assume
on leadership dans la fabrication du type de produit du
tabac;

//) les efforts deplo,yes par un defendeur poor preve-
nir le public du risque de maladie resultant do l' expo-
sition au type de produit do tabac;

i) la mesure dans laquelle on defendeur a continue
de fabriquer ou de promouyoir le type de produit du
tabac apres qu'il cut connu ou unit dl1 connaiire le
risque de maladie resultant de l'exposition a cc type
de produit;

j) les mesures concretes prises par up defendeur en
vue de reduire le risque de maladie pour le public;

5) tout autre facteur que le tribunal estime pertinent,

Partage de la responsabilitf en matieire de fautes du
fabricant

8(1) Le pr6sent article no s'applique pas a on defen-
deur reconno responsable par on tribunal aux terines de
l' article 7,
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8(2) A défendant who is Sound liable for a JJobacco-
related wrong may commence, ag,ainst one or more of
the defendants found liable for Mat wrong in the sanie
action, an action or procceding for contribution toward
miment of the damages or the cost of health care bene-

caused or contributed to by Mat wrong.

8(3) Subsection (2) applies whether or not tlse defend-
ant commencing an action or proceeding under thJit sub-
section bas paid all or any of the damages or the con of
health care benefits caused or contributed to by the
tobacco-related wrong.

8(4) In an action or proceeding described in subsec-
lion (2), the court may apportion liability and order con-
tribution among each of Me defendants in accordante
,,,,dth the considcration listed in paragraphs 7(3)(a) to (k),

Régulations

9 The Lieutenant-Covernor in Council may make reg-
ulations

(o.) prescribing a foret of tobacco for the purposes
of paragraph (i) of the definition of "-type of tobacco
product' in subsection 1(1);

(b) providing for administrative and procedural
m atIers for which no express, or only partial, provi-
sion has been macle;

(c) defining any \\fond or expression useci in Ais Act
but net dcfined;

) respecting any other motter or thing that the
Lieutenant-Governor in Council considers necessai-y
or aclvisabie ta carry out effectively the lutent and
purpose of this Act.

Retroactive cffect

10 When brought into force Linder section 11, a provi-
sion of Mis Act Iras the retroactive effect necessary to
give the provision full effect for all purposes, including
allowing an action ta ho brought uncler section 2(1) aris-
ing from a tobacco-relatcd wrong, whenever the
tobacco-relatecl \>,,rong oecurred,

8(2) Un défendeur reconnu responsable d'une faute
d'un fabricant peut intenter, contre un ou plusieurs des
défendeurs reconnus responsables de cette faute clans le
cadre de la même action, une action ou une procédure en
contribution pour le paiement des dommages-intérêts ou
du cc« des services de soins de santé causés ou favori-
sés par cette faute.

8(3) Le paragraphe (2) s'applique que le défendeur in-
troduisant l'action ou la procédure sous le régime de
cette disposition ait payé ou non tout ou partie des
dommages-intérêts ou du coût des services de soins de
santé causés ou favorisés par la faute d'un fabricant.

8(4) Dans une action ou une procédure visée au para-
graphe (2), le tribunal peut procéder au partage de la res-
ponsabilité et ordonner è chacun des défendeurs de
'Verser Une contribution établie en fonction des facteurs
énumérés aux alinéas 7(3) a) à k),

Règlements

9 Le lieutenant-gouverneur en conseil peut, par voie
cie règlement, faire ce gui suit

a) prescrire une forme de tabac pour l'application
de l'alinéa i) de la définition de a type de produit du
tabac» figurant au paragraphe 1(1);

5) prévoir les modalités administratives et procédu-
raies qui n'ont pas été prévues expressément ou qui
n'ont été prévues que partiellement;

c) définir tout mot oc toute expression utilisé dans
la présente loi mais qui y est non défini;

(i) traiter de toute autre question ou tout (nitre sujet
qu'il estime nécessaire ou souhaitable pour atteindre
les objectifs de la présente loi et dans l'esprit ce celle-
ci.

Effet rétroactif

10 Toute disposition de la présente loi qui entre en vi-
gueur aux termes de l'article 11 a l'effet rétroactif néces-
saire pour lui donner plein effet è toutes fins utiles,
notamment pour permettre l'introduction d'une 'action
fondée sur le paragraphe 2(1) découlant d'une faute d'un
fabricant, quelle que soit la date è laquelle la faute est
survenue,
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Commencement Entrée en vigueur

11 This Act or lift provision of this Act comes into il La présente loi ou l'une quelconque de ses dispo-
force on a day or days to be fixe(' by proclamation, sitions entre en vigueur par proclamation au jour ou

aux jours fixés par proclamation,

N.B. This Act proclaimed and came into force N.B. La présente loi a été proclamée et est entrée en vi-
March 7, 2008, gueux le 7 mars 2008,

N.B. This Act is consolidated to December 12, 2008, N.B. La présente loi est refondue au 19 décembre 2008.
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