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APPELLANTS’ FACTUM 
 
 

PART I – OVERVIEW AND STATEMENT OF FACTS 
 
 

A. Overview 

1. Every day, in the context of the lawyer-client relationship, lawyers are called upon to refer 

their clients to other professionals, be they financial advisers, accountants, estate administrators, 

notaries, real estate agents, or other lawyers, to name a few. If that other professional – 

unbeknownst to the lawyer and hundreds of other victims – is revealed to be a fraudster, under 

what circumstances should the referring lawyer be held liable for the client’s loss?  

2. While the circumstances of the present appeal are sympathetic, the questions this appeal 

raises must be answered by applying settled principles of fault and causation and by maintaining 

the required deference to the Trial Judge’s findings with respect to both. The Court of Appeal erred 

in each respect. It impermissibly interfered with the Trial Judge’s findings on fault and causation, 

and in so doing, it expanded the basis of fault and causation for referring professionals in a manner 

that creates far more problems than the one it tries to solve in this one case. 

3. The context that gives rise to this appeal is unfortunate. The respondents, Judith Matte-

Thompson (“Ms. Thompson”) and 166376 Canada Inc. (“166”) invested millions of dollars with 

Mr. Thémistoklis Papadopoulos (“Papadopoulos”), a representative of Triglobal Capital 

Management Inc. (“Triglobal”). The Appellant, Me Kenneth Salomon (“Me Salomon”), who also 

personally invested with Papadopoulos and Triglobal and had encouraged many friends and family 

to do the same over the years with good results, had recommended Triglobal and Papadopoulos to 

Ms. Thompson. The funds in which they invested – Focus and iVest – proved to be a Ponzi scheme; 

Papadopoulos and his partner, Mario Bright (“Bright”) disappeared; and the respondents lost their 

investments.  

4. The respondents are unfortunately not alone. Hundreds of investors trusted Papadopoulos 

with their savings; he came recommended by professionals and friends alike; and Triglobal’s 

insurer since 1997 was allowed to retroactively void both the firm’s and the representatives’ 
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insurance policies because the insurer, too, was lied to. As a result, there is a serious gap between 

the losses sustained by defrauded investors like the respondents and the compensation available 

from the Fonds d’indemnisation des services financiers. 

5. While recognizing these circumstances, the Trial Judge nonetheless correctly held that this 

case had to be resolved according to the rules of law (QCSC, para. 316). These rules are as follows: 

with respect to fault, a referring lawyer must believe the other professional is competent to fulfill 

the mandate based on reasonably informed knowledge of the recommended professional in the 

circumstances; the obligation is one of means, not of result; and a lawyer cannot be expected to 

question, verify, and validate after-the-fact, business decisions made on the advice of other 

professionals, without the lawyer’s own knowledge or advice (QCSC, paras. 110-120 300-302). 

With respect to causation, even if the lawyer committed a fault, the client’s loss must be the direct, 

immediate and logical consequence of the fault (QCSC, para. 306).  

6. Applying these principles, the Trial Judge thoroughly considered all of the evidence and 

made the following key findings of fact:  

(i) Me Salomon did not commit a fault by recommending and expressing confidence in 

Triglobal, which was, at all relevant times, a legitimate and well-respected financial 

firm, and Papadopoulos, the firm’s President (QCSC, paras. 302-303); 

(ii) There was no proof of a financial relationship between Me Salomon and 

Papadopoulos that caused Me Salomon to favour his own interests or those of 

Papadopoulos over those of his clients (QCSC, para. 160);  

(iii) Me Salomon did go too far and committed a fault in specifically recommending iVest 

for Ms. Thompson’s personal investment in 2003 (QCSC, paras. 188-199). However, 

the respondents did not ultimately suffer any loss in iVest (QCSC, para. 209);  

(iv) By the time 166 – with the approval and guidance of co-trustee and lawyer David 

Gemmill, and his law partner, Rod Farn – and Ms. Thompson invested in Focus in 

2006, the respondents had developed their own relationship with Papadopoulos and 

did not seek or rely on Me Salomon’s advice, informing him only after the fact 

(QCSC, paras. 211; 288-292); 
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(v) By the time Me Salomon may have had cause for concern, there was “absolutely no 

proof” that he could have done anything to prevent the loss (QCSC, paras. 308; 314); 

(vi) Me Salomon’s fault in recommending iVest was not the cause of Ms. Thompson’s 

or 166’s losses (which arose exclusively from the Focus investments): his referral 

and confidence in Papadopoulos and Triglobal did not make him the guarantor of all 

of Ms. Thompson and 166’s subsequent investments; and the losses were caused by 

the fraud and not by Me Salomon’s fault (QCSC, paras. 210-216; 302, 306-318).  

7. Accordingly, the Trial Judge held Papadopoulos and Bright liable for the respondents’ loss, 

but dismissed the action against Me Salomon and his firm, Sternthal Katznelson Montigny 

(“SKM”). 

8. Invoking what it calls the “prisme déformant”, or the notion that the Trial Judge had viewed 

the facts through a distorted lens thus giving the Court of Appeal greater latitude to intervene, the 

Court of Appeal overturned virtually every single one of the Trial Judge’s key findings of fact on 

fault and causation and held Me Salomon and SKM liable for the entire $6.8M, plus interest, that 

the respondents lost in Papadopoulos’s and Bright’s Ponzi scheme.  

9. The Court of Appeal subscribed to the respondents’ theory that Me Salomon had created a 

general “climate of confidence” in Papadopoulos and Triglobal to which all of the respondents’ 

decisions could be attributed, whether made by Ms. Thompson personally or by 166 in 

consultation with other professionals, and even those made without Me Salomon’s knowledge or 

advice (QCCA, paras. 139-141). The Trial Judge had specifically rejected this theory on the 

evidence (QCSC, paras. 212-216).  

10. In so doing, the Court of Appeal not only improperly interfered with the Trial Judge’s 

findings of fact, it accepted a theory of liability that essentially renders the referring professional’s 

liability limitless and makes the causal link automatic, no matter how far removed the alleged fault 

is from the actual damages suffered.  

11. Investment fraud is devastating, and the system is clearly failing those who fall victim to 

it. But shifting the loss onto the shoulders of referring professionals, based on an unprecedented 
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and ill-defined notion of “climate of confidence”, is neither permissible nor desirable. The appeal 

should be allowed and the decision of the Trial Judge restored. 

B. Facts 

i. Parties and Context 

12. The Trial Judge heard this case over the course of nine days during which she heard six 

witnesses and analyzed nearly 700 exhibits from a time period spanning four years. Her extensive 

factual findings can be summarized as follows. 

13. Ms. Thompson is a businesswoman residing in Lindsay, Ontario who operated several 

restaurant franchises located in Ontario and Quebec along with her late husband, Mac Thompson. 

Prior to that, she had been a successful real estate agent in Montreal and taught at Concordia.1 

Different companies held the restaurants, including 166. 166 is an Ontario-based company in 

which Ms. Thompson held, and continues to hold today, one third of the shares. In 2002, the 

Thompsons sold all of the franchises except for one. The companies remained owners of the real 

estate, and commercial tenants operated the restaurants (QCSC, paras. 8, 14, 37). 

14. Mr. Thompson passed away in 2003. He created a trust for the majority of his assets, 

including his shares in the various companies (the “Trust”), and designated Ms. Thompson as 

income beneficiary until her death and their respective children as capital beneficiaries thereafter 

(QCSC, paras. 6-7). 

15. Mr. Thompson named three people as executors of his estate and trustees of the Trust: 

(i) David Gemmill, a partner at Gemmill Farn & Reynolds LLP in Lindsay, Ontario (a firm 

advertising itself as expert in estates),2 the Thompsons’ friend and neighbor as well as their 

corporate, personal and family attorney; (ii) Joseph Miller, a retired businessman and 

Ms. Thompson’s brother-in-law; and (iii) Ms. Thompson herself (QCSC, paras. 26-31; 41). 

                                            
1  Transcription of cross-examination of Judith Matte-Thompson, January 9, 2013, Q601 

(A.R., Vol. 7, pp. 2554-2555). 
2  Exhibit D-2: Extract of the firm Gemmill, Farn & Reynolds LLP website, Appellants’ 

Record hereinafter, ((A.R.), Vol. 6, p. 2117). 

pguerin
Texte souligné 
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16. The importance of Gemmill’s role as a legal advisor in the administration of the estate is 

reflected in the fact he drafted Mr. Thompson’s will and that it stipulated that Gemmill (or another 

member of his firm) was, at all times, to be one of the trustees and executors (QCSC, para. 41). 

Mr. Gemmill’s law partner, Rod Farn, had also provided personal and business legal services to 

the Thompsons for several years (QCSC, para. 29). 

17. Upon Mr. Thompson’s death and until October 2006, Ms. Thompson became the sole 

director and head of the different companies, including 166. Gemmill and Miller, trustees of the 

Trust holding the shares of 166 as its principal asset, also formally became directors of 166 in 

October 2006 (QCSC, paras. 27, 31, 42). 

18. In April 2003, Ms. Thompson came to see Me Salomon, who had previously provided legal 

services in connection with the Thompsons’ businesses in Quebec. Ms. Thompson was concerned 

about her dual role as trustee and income beneficiary of the Trust. She had questions about how to 

ensure she would obtain sufficient revenue to maintain her lifestyle, while preserving the capital 

of the Trust (QCSC, para. 43). 

19. Me Salomon suggested that Ms. Thompson consult his personal financial advisor, 

Papadopoulos, President of Triglobal, with whom Me Salomon had invested his own money since 

2001 (QCSC, paras. 20-21, 45). Triglobal was at all times a highly respected firm, and in 2007 it 

had won a prestigious prize (QCSC, paras. 24, 303). In December of 2007, it had approximately 

200 representatives dealing in group savings plan brokerage, financial planning, and scholarship 

plan brokerage, with approximately $1.6 billion in assets under management.3  

20. Me Salomon had himself been referred to Triglobal in 2001, and Papadopoulos had been 

his personal investment advisor since then. Me Salomon was pleased with the advice he had 

received, and between 2001 and 2007 he referred several family members, friends and clients to 

Triglobal and Papadopoulos. During this time, he and Papadopoulos had become close friends. 

Me Salomon told Ms. Thompson all of this (QCSC, paras. 34-35, 133-136). 

                                            
3  Exhibit P-570: Mr. Sylvain Perreault’s expert report, December 17, 2009, containing an 

Ordonnance de blocage issued by the BDRVM on December 21, 2007, paras. 1-3 
(A.R., Vol. 5, p. 1858). 

pguerin
Texte souligné 
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21. Me Salomon suggested that Ms. Thompson meet with Papadopoulos in July 2003.4 This 

led to a communication between Me Salomon and Ms. Thompson regarding a possible investment 

in a Triglobal fund called iVest. In an email to Ms. Thompson in August 2003, Me Salomon 

characterized iVest as an excellent vehicle for security of capital (QCSC, para. 174).5 

22. In September 2003, Me Salomon prepared a memo for Ms. Thompson detailing her general 

rights and duties as an income beneficiary and as trustee.6 In that context, he outlined her general 

duties for ensuring that the capital of the estate would be preserved, while allowing for her own 

financial well-being and existing standard of living to be simultaneously assured. 

23. Ms. Thompson met with Papadopoulos in early September and October of 2003. 

Approximately three weeks later, on October 23, 2003, she informed Me Salomon that she had 

decided to move some of her personal investments to Triglobal. Aware that Me Salomon was close 

to Papadopoulos, she asked for his reaction, “as long as it does not cross any lines for you” (QCSC, 

paras. 49, 137).7 Me Salomon replied that he and many of his clients, family and friends were happy 

dealing with Papadopoulos and Triglobal. Based on his experience, he viewed Papadopoulos as 

conservative when it came to capital preservation (QCSC, para. 49).

                                            
4  Exhibit P-13: Sternthal Katznelson Montigny invoice re: Reorganization 2003, August 14, 

2003 (A.R., Vol. 2, p. 348). 
5  See also Exhibit P-15: Email from Kenneth Salomon to Judith Thompson re: Bonjour / iVest 

(9:16 a.m.), August 19, 2003 (A.R., Vol. 2, p. 352). 
6  Exhibit P-18: Memorandum from Kenneth Salomon to 166376 Canada Inc. (File No. 2621-

7) re: Estate Structure and Distributions, Overview, September 16, 2003 (A.R., Vol. 2, 

p. 359). The Trial Judge notes that “The memorandum is addressed to 166376 Canada Inc. 

although at the time it was Ms. Thompson who consulted him. It is noted that every 

memorandum and statement of account are addressed to 166376 Canada Inc. regardless of 

the fact that it was Ms. Thompson who consulted Me Salomon at the beginning” (QCSC, 

para. 123, footnote 55). 
7  Exhibit P-31: Email from Kenneth Salomon to Judith Matte-Thompson re: Themis (4:24 

p.m.), October 23, 2003 (A.R., Vol. 2, p. 393). 

pguerin
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ii.  Ms. Thompson’s Personal Investments 

24. On January 13, 2004, roughly two and a half months after informing Me Salomon that she 

had decided to move some of her personal investments to Triglobal, Ms. Thompson invested 

$100,000 of her personal funds in iVest through Triglobal.8 On March 22, 2004, she then invested 

$1,245,000 of her personal funds in Manulife through Triglobal (QCSC, para. 51). She did not 

consult with or inform Me Salomon of either of these investment decisions. 

25. In her client data form for Triglobal, she acknowledged that her investment knowledge was 

good (which the respondents’ expert, Mr. Perreault, confirmed), and listed her objectives as 0% 

savings, 60% income, 40% growth, and 0% speculative.9 Me Salomon did not assist 

Ms. Thompson in completing this form or receive a copy of it. 

26. In December 2004, Ms. Thompson withdrew $400,000 from her Manulife investment and 

transferred it to iVest (QCSC, paras. 51, 184-186). Once again, Me Salomon was not consulted or 

informed. 

27. On March 1, 2006, she made an investment of $355,449.53 in the fund Focus in the form 

of a loan at a fixed rate of interest. Once again, she did not consult or inform Me Salomon, including 

when she signed a letter in which she acknowledged receipt of a contract for her investment in 

Focus, and confirmed her understanding that the terms and conditions of the loan were governed 

by the laws of the Cayman Islands (QCSC, para. 204). 

28. In July 2006, Ms. Thompson redeemed $484,604.87 of her personal investments in iVest 

and on October 1, 2006, she invested an additional $853,500 into Focus and paid Focus $1,500 in 

fees. As with her previous Triglobal transactions, she did not consult or inform Me Salomon about 

any of these investment decisions (QCSC, paras. 206-207).

                                            
8  She later sold this holding without any loss. 
9  Exhibit P-51: Triglobal Client Data Form for Manulife investment of $1,245,000, March 22, 

2004 (A.R., Vol. 2, p. 461). 

pguerin
Texte souligné 
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iii. 166’s Corporate Investments 

29. The advice in the memo prepared by Me Salomon in September 2003 had no real initial 

application as the assets of the trust were essentially comprised of real estate holdings. However, 

from April 2003 to October 2004, Ms. Thompson proceeded to reorganize the family holdings 

with advice from her Ontario legal advisors, Gemmill and Farn, and her accountant Jonathan Levy. 

Me Salomon assisted her with respect to the Quebec aspects of the transactions. The purpose of 

the reorganization was to roll the shares of her late husband’s various companies into 166. Between 

the fall of 2004 and the end of 2005, Ms. Thompson (with no involvement from Me Salomon) 

negotiated with potential buyers for the sale of 166’s real estate (QCSC, paras. 52, 55). 

30. At the end of 2005, some two years after Me Salomon had prepared the memo on 

Ms. Thompson’s rights and obligations under Mr. Thompson’s will, Ms. Thompson was 

considering various investment options for the proceeds from the anticipated sale of 166’s real 

estate. She therefore asked Papadopoulos to come to her home in Lindsay, Ontario on 

December 15, 2005 to present his investment recommendations for those funds to herself, her 

attorney and co-trustee Gemmill, and her attorney Farn (QCSC, paras. 218, 288). 

31. Me Salomon was not invited to attend the meeting and neither Ms. Thompson, nor 

Gemmill, Farn, or the other trustee Miller ever sought his advice or opinion with respect to the 

investment of the 166 sale proceeds (QCSC, para. 219). In fact, Me Salomon never met Gemmill 

or Farn, both of whom Ms. Thompson described in an email to Papadopoulos sent the following 

day as being “key in my estate situation”.10 

32. After the meeting in December 2005, Gemmill gave Ms. Thompson the go-ahead to invest 

166’s proceeds with Papadopoulos.11 In anticipation of the investment decision, Ms. Thompson 

had instructed Me Salomon to prepare resolutions authorizing her to open accounts for 166 and 

another company, Stemac, for investments in Manulife and iVest (QCSC, para. 221). 

                                            
10  Exhibit P-164: E-mail from Themis Papadopoulos to Judith Matte-Thompson re: Merci 

(10:02 a.m.), December 16, 2005 (A.R., Vol. 3, p. 747). 
11  Transcription of cross-examination of Judith Matte-Thompson, January 9, 2013, Q601 

(A.R., Vol. 7, p. 2618). 
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33. The sale of 166’s assets closed on February 6, 2006. On February 10, 2006, Ms. Thompson 

received instructions from an employee at Triglobal to wire the proceeds to the fund Focus. She 

testified that she was “shocked” when she received these instructions, realizing that she was being 

asked to wire the money to Focus in the Cayman Islands. Nonetheless, without consulting with 

anyone, on February 21, 2006 she decided to wire $4,975,527.32 to Focus on behalf of 166 (QCSC, 

paras. 223-224). In exchange, she received a certificate from Focus promising to pay the funds 

back after three years, at a fixed rate of 8%.12 

34. She did not consult Me Salomon before making the transfer, and did not inform him of it 

in the days or weeks thereafter. She communicated exclusively with Papadopoulos or other 

Triglobal employees (QCSC, para. 224). 

35. On April 5, 2006, Ms. Thompson then wired an additional $855,114.69 of 166’s money to 

Focus (QCSC, para. 225). Again she did not consult or inform Me Salomon. 

36. On April 27, 2006, she received an email from Focus disclosing the holdings of 166. She 

wrote down the 1-800 number for Focus, and noted that 166’s investments were showing a gain 

of $50,381 in the two months since the investments had been placed (QCSC, paras. 225-226). 

37. On April 29, 2006 – about two months after 166’s first investment in Focus – 

Ms. Thompson wrote to Me Salomon “as a friend and confident [sic] […] outside of business” – a 

line the Trial Judge highlighted, but which the Court of Appeal inexplicably omitted in its 

reproduction of her email13 – and told him she was feeling “a bit nervous” because she did not 

have enough information about the nature of 166’s investments in Focus (QCSC, para. 227). She 

did not give Me Salomon any mandate to investigate, secure, or recover the funds. 

38. Me Salomon, who at the time did not know the amounts or breakdown of either 

Ms. Thompson’s or 166’s investments, wrote back simply saying he was “certain that everything 

                                            
12  Exhibit P-207: Loan Confirmation – Focus Management Inc., March 1, 2006 (A.R., Vol. 3, 

p. 873). 
13  Compare QCSC, para. 227 and QCCA, para. 77. 

pguerin
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is ok” and said he’d be “happy to discuss.”14 Ms. Thompson never took him up on this offer and 

never in fact discussed the matter with him. Me Salomon also contacted Papadopoulos, requesting 

that Papadopoulos provide the information Ms. Thompson was requesting. Me Salomon then heard 

nothing further. In fact, Papadopoulos wrote directly to Ms. Thompson about her questions, and 

Ms. Thompson continued thereafter to communicate with Papadopoulos directly, without copying 

Me Salomon (QCSC, para. 228). She and Papadopoulos in fact met on May 18th, 2006, without 

informing or inviting Me Salomon.15 

39. As with her personal investments, Ms. Thompson alone received all information regarding 

166’s investments directly from Triglobal. Me Salomon was not copied on any such 

communications and had no access to 166’s online Triglobal account (QCSC, paras. 230, 233, 

250). 

40. During this same time period, Ms. Thompson was discussing Papadopoulos’ advice 

regarding the 166 investments with co-trustee Miller, the co-trustee of 166, but not with 

Me Salomon (QCSC, para. 238-239). 

41. Indeed, Me Salomon only learned indirectly of the amount that had been invested in Focus 

by 166 through the accountant Mr. Levy on September 11, 2006 – some eight months after 166’s 

initial investment in Focus (QCSC, para. 234). 

42. In October 2006, in the context of accountant Jonathan Levy’s preparation of 166’s 

financial statements, Me Salomon was asked to obtain information regarding the nature of the 

Focus investments and their value (QCSC, paras. 62, 240). Me Salomon did as requested and 

provided the information he obtained to Levy, who then prepared 166’s financial statements with 

the caveat that he “[had] not been able to determine the plausibility of the fair market value of 

these investments.”16 The financial statements also contained the following note: 

                                            
14  Exhibit P-230: Email from Kenneth Salomon to Judith Matte-Thompson re: Talk (3:55 

p.m.), April 29, 2006 (A.R., Vol. 3, p. 935). 
15  Exhibit P-238: Email from Themis Papadopoulos to Judith Matte-Thompson re: Meeting 

(2:58 p.m.), May 1, 2006 (A.R., Vol. 3, p. 956). 
16  Exhibit P-231: 166376 Canada Inc. – Financial statements (unaudited), year-end April 30, 

2006, p. 1 (A.R., Vol. 3, p. 938). 
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These investments are divided into four hedge funds, which employ a 
variety of investment strategies. For financial statement purposes, these 
investments are carried at cost. The market value of the investments 
have been estimated by management in absence of readily determinable 
market values. Management estimates are based on information 
provided by the fund managers. As at end year, management has 
determined the market value of the investments is $5, 941, 276.17 

43. Despite the fact that it was impossible to determine the actual value of the Focus 

investment, Ms. Thompson, attorney Gemmill and trustee Miller, now directors of 166, all 

approved these financial statements.18 

iv. The Respondents’ Redemption Strategy 

44. Unbeknownst to Me Salomon, toward the end of 2006, Miller, who was concerned because 

Focus was an offshore hedge fund and because he did not trust Papadopoulos,19 began urging 

Ms. Thompson to completely redeem 166’s investments. Ms. Thompson and Gemmill chose 

instead to redeem the Focus investments only gradually to avoid any contractual penalty for early 

redemption (QCSC, para. 64). Miller ultimately resigned as a trustee and director of 166 in 

December 2007 because Ms. Thompson and Gemmill had refused, for over a year, to follow his 

persistent advice to recover the funds (QCSC, para. 279).20  

45. Pursuing its chosen strategy, in March 2007, 166 wrote to Papadopoulos directly, in a letter 

on which Me Salomon was not copied, requesting a redemption of 10% of the capital invested in 

Focus as well as all earnings from inception to date (QCSC, para. 257). 166 followed this up with 

                                            
17  Exhibit P-231: 166376 Canada Inc. – Financial statements (unaudited), year-end April 30, 

2006, p. 6 (A.R., Vol. 3, p. 944) (emphasis added). 
18  Exhibit P-231: 166376 Canada Inc. – Financial statements (unaudited), year-end April 30, 

2006, p. 2 (A.R., Vol. 3, p. 939). 
19  Examination after plea of Joe Miller, April 15, 2010, Q56, (R.A.R., Vol. 2, p. 70). 
20  See also Exhibit D-3: Email from Joe Miller to Judith Matte-Thompson re: Resignation trust 

(5:16 p.m.), December 13, 2007, in which Mr. Miller wrote: “As you are aware, during the 

past fourteen months, I have had numerous discussions with you, David Gemmil and Rod 

Farn regarding my distrust of Themis Papadopoulos and concern over the Ivest and Focus 

investments. […]” (A.R., Vol. 6, p. 2118). 

pguerin
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pguerin
Texte souligné 

pguerin
Texte souligné 

pguerin
Texte souligné 
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a request, in April 2007, for an additional $500,000 capital redemption from 166’s Focus account 

(QCSC, para. 258).  

46. 166 received redemptions totaling $900,000 as follows (QCSC, para. 262):  

a. February 1, 2007: $50,000 from iVest; 

b. March 2, 2007: $100,000 from Focus and $150,000 from iVest; 

c. April 10, 2007: $350,000 from Focus; 

d. July 3, 2007: $250,000 from Focus. 

47. Beginning around June 2007, 166 began to have problems obtaining the requested 

redemptions. Communications with Triglobal also became increasingly difficult, and Me Salomon 

was made aware of these difficulties only intermittently (QCSC, para. 65). Finally, on June 29, 

2007, 166 mandated Gemmill and Farn’s law firm to send a demand letter to Triglobal on behalf 

of 166, seeking full redemption as soon as possible without penalty (QCSC, paras. 66-68). 

Me Salomon was not involved or informed of the demand letter prior to its being sent. 

48. Ultimately, in December 2007, Papadopoulos disappeared, and it was revealed that both 

iVest and Focus had been part of a Ponzi scheme, such that there had never been any real 

investments by these funds. Hundreds of investors lost money (QCSC, paras. 68, 280). Triglobal 

itself, however, was sold to another firm that continued its operations.21 

C. Judgments Below 

i. Superior Court, 2014 QCCS 3072 (Dulude, J.S.C.) 

49. After considering and systematically addressing every aspect of the respondents’ claim 

against all the parties with detailed reference to the evidence, the Trial Judge found Papadopoulos 

                                            
21  Transcript of cross-examination of Nicolas Boily, January 9, 2013 (A.R., Vol. 7, pp. 2471-

2472). 
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and Bright liable for the respondents’ investment losses, as well as for moral and punitive damages. 

She dismissed the claim against Me Salomon and SKM. 

50. As the Court of Appeal recognized, the Trial Judge correctly stated the legal principles 

governing the duty to advise: that the standard is that of a competent, prudent and diligent 

professional placed in the same circumstances, and that it is an obligation of means and not of 

result. For a breach of this duty to lead to liability (as in any case of civil liability), the plaintiff has 

the burden of proving fault, damages and causality between the fault committed and the damages 

incurred (QCSC, paras. 110-119). 

51. The Trial Judge found that “[i]t was not because Me Salomon had confidence in 

Papadopoulos and Triglobal and said so that he committed a fault” (QCSC, para. 302). That 

confidence had been based on Me Salomon’s positive personal experiences with Papadopoulos and 

on Papadopoulos’ own widespread reputation; indeed, at all relevant times, Triglobal had the 

reputation of a well-rated, first-class investment firm (QCSC, para. 303). Consequently, “a 

reasonable and prudent lawyer placed in the same circumstances could not have foreseen 

Papadopoulos and Bright’s fraud” (QCSC, para. 300). 

52. The Trial Judge found that Me Salomon had not been in a conflict of interest when he 

recommended Papadopoulos and Triglobal to Ms. Thompson, nor could Ms. Thompson raise such 

conflict now (QCSC, paras. 132-165): “Me Salomon’s friendship with Papadopoulos was not 

hidden. Ms. Thompson knew that Me Salomon admired Papadopoulos” and was “well-aware of 

the friendship and the relationship that existed between Me Salomon and Papadopoulos” (QCCS, 

paras. 135, 137). 

53. The Trial Judge also concluded that there was “no specific proof” that sums Me Salomon 

had received from Papadopoulos were commissions for referring the respondents, or anyone else, 

to Triglobal (QCSC, para. 155). She found Me Salomon’s testimony, which she alone heard, 

credible on this point. She also found that there was no financial relationship that caused 

Me Salomon to prefer Papadopoulos’ interests over those of his clients. Based on the totality of the 

evidence, she ultimately “[did] not believe … that if Me Salomon had disclosed his financial 
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relationship with Papadopoulos, Ms. Thompson would have refrained from investing with him” 

(QCSC, para. 162). 

a. The Personal Investments 

54. With respect to Me Salomon’s duty to advise, the Trial Judge found that Me Salomon had 

committed a fault in specifically recommending iVest in August of 2003 as a personal investment 

that would provide security of capital. She held that Me Salomon should have told Ms. Thompson 

that he could not provide any specific recommendations in relation to the security of the 

investments Papadopoulos proposed, and that he should have referred her directly to Papadopoulos 

in consequence (QCSC, paras. 188-199). 

55. She also held, however, that “such negligence does not have any causal link to the loss 

[Ms. Thompson] suffered following her investments in Focus,” and that Me Salomon “was not 

consulted and never provided any recommendations with regard to the security offered by the 

investments made with Focus” (QCSC, para. 210, emphasis added). 

56. By the time Ms. Thompson invested in Focus, the Trial Judge found that she had developed 

her own relationship with Papadopoulos and did not seek or rely on Me Salomon’s advice (QCSC, 

para. 211). The Trial Judge therefore concluded that “it was [not] Me Salomon’s role to anticipate 

Ms. Thompson’s future investments or to discover the fraud. Nor was it his role to verify all the 

investments, obtain the detail of same and make sure that at all times, the funds were safely 

invested” (QCSC, para. 214). 

57. Ultimately, the Trial Judge “fail[ed] to see how Me Salomon’s reassurance in 2003 could 

lead to a general responsibility towards all the investment decisions taken without him” (QCSC, 

para. 213), thus rejecting Ms. Thompson’s testimony that she and 166 had made all of their 

decisions for the next several years in reliance on a “climate of confidence” that Me Salomon had 

created (QCSC, para. 212). 

b. The Corporate Investments 

58. With respect to 166, the Trial Judge found that the company had never relied on 

Me Salomon’s advice with respect to its investment decisions: “Me Salomon never acted as a 
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professional providing financial advice to 166376, and the evidence shows that 166376’s directors 

never thought he was” (QCSC, para. 283, emphasis added). Rather, a “complete review” of the 

communications between Ms. Thompson and Triglobal employees during 2007 “establishes that 

Ms. Thompson and the executors [of the estate] were clearly aware that Papadopoulos or Triglobal 

alone were the financial advisors” (QCSC, para. 284, emphasis added). 

59. In addition, the Trial Judge noted that Ms. Thompson alone decided to wire 166’s money 

to Focus: “Even though she was sceptical [sic], Ms. Thompson, who was an educated business 

woman, transferred the funds without consulting anyone, including Me Salomon. The Court is of 

the view that she is the one who made an imprudent decision at the time” (QCSC, para. 289, 

emphasis added).  

60. Ultimately the Trial Judge held that “[i]t was not Me Salomon’s responsibility to verify, 

after the fact, if the vehicle chosen by his clients along with the specialists, was appropriate.” 

(QCSC, para. 300, emphasis added). 

61. Finally, with respect to causation, the Trial Judge concluded that “there is absolutely no 

proof that when Me Salomon learned about the investment in Focus, he could have done anything 

about it” (QCSC, para. 308, emphasis added). Focus was a Ponzi scheme, in which funds are never 

actually invested but are merely used to pay other investors and perpetuate the fraud. Thus, by the 

time Me Salomon might have suspected that something might be wrong – around June 2007, when 

La Presse published an article questioning what was happening at Triglobal – “[t]he loss appears 

to have already occurred” (QCSC, para. 308). 

62. As a result, the Trial Judge found that the respondents’ loss was the direct consequence of 

the fraudulent activities of Papadopoulos and Bright, not of any fault Me Salomon might have 

committed (QCSC, paras. 306-318). 

ii. Court of Appeal, 2017 QCCA 273 (Kasirer, Vauclair, Parent, JJ.A.) 

63. The Court of Appeal recognized that the Trial Judge applied the correct legal principles 

and that accordingly, it could not intervene absent palpable and overriding error (QCCA, paras. 40-

41). However, it reproached the Trial Judge for having failed to take a “global view” of the 
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evidence (QCCA, para. 50), with the result that the Trial Judge appreciated the evidence through 

a prisme déformant (QCCA, para. 66), or distorted lens, which led to incorrect conclusions on fault 

and causation.  

64. The Court of Appeal went on to substitute its own conclusions for virtually all of the Trial 

Judge’s key findings on fault and causation, ultimately holding Me Salomon and SKM solely liable 

for the entire $6.8M loss, without even considering the respondents’ own responsibility. 

65. In spite of the Trial Judge’s clear consideration and rejection of Ms. Thomson’s allegation 
that she and 166 had made all of their decisions on the basis of a climate of confidence that 
Me Salomon had created, the Court of Appeal substituted its own view of the evidence and based 
the appellants’ liability on the creation and maintenance of this climate of confidence (e.g. QCCA, 
para. 130). Without differentiating between the funds Me Salomon actually recommended (iVest 
and Manulife), in which no money was ultimately lost, and the funds he did not (Focus), the Court 
of Appeal held that Me Salomon was responsible for creating a general belief in the security of 
anything Triglobal might offer (“[c]royance erronée induite chez le client sur le caractère 
sécuritaire des investissements proposés par Triglobal” (QCCA, para. 69, emphasis added). 

66. Relying on no particular evidence (Plaintiffs did not lead any evidence about the 
appropriate standard of conduct that a lawyer in Me Salomon’s circumstances should have adopted, 
either prior to or after the investments) and without analyzing the respondents’ actual expectations, 
the Court of Appeal also held that Me Salomon had a duty, after the fact, to intervene and advise 
the respondents that their investments were inappropriate, even those made without his knowledge 
or advice (QCCA, para. 84). 

67. As noted above, the Trial Judge held that Me Salomon should never have recommended 
any product at all (QCSC, paras. 197, 199). Ironically, while purporting to agree with the Trial 
Judge’s analysis on this point, the Court of Appeal went on to hold that Me Salomon committed a 
fault by failing to provide the respondents with even more specific investment advice, in line with 
his own “investment philosophy”: “Selon sa philosophie de placement chez Triglobal, il aurait dû 
l’aviser qu’elle faisait erreur d’investir tous les avoirs de 166 dans un seul fonds, d’autant qu’il 
ne s’agissait pas du meilleur placement offert par Triglobal, de son proper aveu. […]” (QCCA, 
para. 84). The Court of Appeal did not address the Trial Judge’s explicit finding that the directors 
of 166, Ms. Thompson included, had never asked for and did not expect this type of advice from 
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Me Salomon, and that in fact this was precisely the advice Papadopoulos, as the investment expert, 
was supposed to provide (QCSC, paras. 283-284). 

68. The Court of Appeal summarily overturned the Trial Judge’s detailed factual findings 
with respect to the allegations of conflict of interest, again without identifying any factual or legal 
error. Stating simply that “le jugement [de première instance] adopte une approche restrictive de 
ces notions”, it again substituted its own “global view” of the evidence for that of the Trial Judge 
(QCCA, para. 97 ff.). 

69. Finally, the Court of Appeal sidestepped the Trial Judge’s factual findings that by the 
time Me Salomon learned of the investments in Focus, in which the loss occurred, there was no 
evidence that he could have done anything to recover the money, and that Papadopoulos’s fraud – 
and not any fault Me Salomon may have committed – caused the respondents’ losses. Instead, 
going back in time, the Court of Appeal held that the “climate of confidence” caused the loss 
because it was what had induced Ms. Thompson – and, two years later, 166 – to invest with 
Triglobal in the first place: “si Me Salomon s’était acquitté adéquatement de ses obligations de 
conseil dès le début de son mandat en août 2003, et s’il ne s’était pas placé en situation de conflit 
d’intérêts, les appelantes n’auraient jamais confié leurs économies à Triglobal. Les pertes subies 
ne seraient jamais survenues” (QCCA, para. 139, emphasis added; see also paras. 121, 142). 

70. With respect, this amounts to holding Me Salomon forever liable for his initial 
recommendation of Papadopoulos and Triglobal and conflates the circumstances of the investment 
with the cause of the loss. 

---------- 

PART II – QUESTIONS IN ISSUE 
 
 

71. This appeal raises the following principal questions: 

(a) What standard of review should the Court of Appeal have applied to the Trial Judge’s 
findings regarding fault and causation, and is the Court of Appeal’s notion of the 
prisme déformant consistent with this standard? 

(b) What is the standard for assessing fault in the context of a lawyer’s referral of another 
professional, and did the Court of Appeal err in interfering with the Trial Judge’s 
findings with respect to fault?
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(c) Did the Court of Appeal err in interfering with the Trial Judge’s findings with respect 
to causation? 

---------- 

PART III – ARGUMENT 
 
 

A. The Proper Standard of Review for Questions of Fault and Causation is that of 

Palpable and Overriding Error 

72. The standard of appellate review should by now be beyond debate: questions of law are 

reviewed for correctness and questions of fact for palpable and overriding error.22 Applying a legal 

standard to the facts is a mixed question of law and fact and is generally also reviewable for 

palpable and overriding error.23  

73. A finding of fault involves the application of a legal standard to the facts as found by a trial 

court. On appeal, negligence cases such as Housen and professional liability actions such as this one 

are therefore in the vast majority of cases governed by the standard of palpable and overriding error. 

Correctness review will only be warranted when the basis for a finding under review can be traced 

to a pure “extricable” legal error, such as a wrong statement of the legal standard or the failure to 

consider a required element of the legal standard.24 These sorts of cases are rare. As Housen 

cautioned, it is generally difficult to extricate the legal questions from the factual, and appellate 

courts should therefore not be quick to find extricable legal errors in a trial court’s application of a 

legal standard to the facts.25 

74. This Court also recently reasserted that “[c]ausation is a question of fact, and so the trial 

judge’s finding on causation is owed deference on appeal.”26 An appellate court can therefore only 

overturn a finding on causation if the trial court committed a palpable and overriding error.27 

                                            
22  Housen v. Nikolaisen, 2002 SCC 33 (“Housen”). 
23  Housen, paras. 26-37. 
24  Housen, paras. 31-33. 
25  Housen, para. 36. 
26  Benhaim v. St-Germain, 2016 SCC 48, para. 36 (“Benhaim”). 
27  Benhaim, para. 70. 

https://www.canlii.org/en/ca/scc/doc/2002/2002scc33/2002scc33.html?autocompleteStr=2002%20SCC%2033&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2002/2002scc33/2002scc33.html?autocompleteStr=2002%20SCC%2033&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2002/2002scc33/2002scc33.html?autocompleteStr=2002%20SCC%2033&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2002/2002scc33/2002scc33.html?autocompleteStr=2002%20SCC%2033&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc48/2016scc48.html?autocompleteStr=benhaim&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2016/2016scc48/2016scc48.html?autocompleteStr=benhaim&autocompletePos=1
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75. This Court has reiterated that palpable and overriding error is a stringent standard.28 A 

palpable error is one that is obvious: the “beam in the eye” as opposed to the “needle in the 

haystack”.29 An overriding error is one that is determinative to the outcome of the case: “[T]he 

entire tree must fall”.30 Specifically, an appellate court cannot reweigh the various pieces of 

evidence the trial court considered, draw its own factual conclusions that lead to a different result, 

and call this palpable and overriding error. As this Court recently stated in Nelson (City) v. Mowatt: 

The possibility of alternative findings based on different ascriptions of 
weight is, however, not unusual, and presents no basis for overturning 
the findings of a fact-finder. It is not the role of appellate courts to second-
guess the weight to be assigned to the various items of evidence.31  

76. It must be recalled that “the principle of non-intervention [..] is not merely cautionary; it is 

a rule of law.”32 In Benhaim, Wagner J. (as he then was) explained the various reasons why 

appellate courts defer to trial courts’ findings of fact: 

Deference to factual findings limits the number, length and cost of 
appeals, which in turn promotes the autonomy and integrity of trial 
proceedings. Moreover, the law presumes that trial judges and appellate 
judges are equally capable of justly resolving disputes. Allowing 
appellate courts free rein to overturn trial courts’ factual findings would 
duplicate judicial proceedings at great expense, without any 
concomitant guarantee of more just results. Finally, according 
deference to a trial judge’s findings of fact reinforces the notion that 
they are in the best position to make those findings. Trial judges are 
immersed in the evidence, they hear viva voce testimony, and they are 
familiar with the case as a whole. Their expertise in weighing large 
quantities of evidence and making factual findings ought to be 
respected.33 

                                            
28  Benhaim, para. 70; Housen, para. 74. 
29  J.G. c. Nadeau, 2016 QCCA 167, para. 77, cited in Benhaim, para. 39. 
30  Canada v. South Yukon Forest Corp., 2012 FCA 165, para. 46, cited in Benhaim, para. 38. 
31  Nelson (City) v. Mowatt, 2017 SCC 8, para. 38. 
32  Laflamme v. Prudential-Bache Commodities Canada Ltd., 2000 SCC 26, para. 41 

(“Laflamme”), citing La Forest J. in Hodgkinson v. Simm, [1994] 3 SCR 377, p. 425-26 
(“Hodgkinson”). 

33  Benhaim, para. 37. 

https://www.canlii.org/en/ca/scc/doc/2016/2016scc48/2016scc48.html?autocompleteStr=benhaim&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2002/2002scc33/2002scc33.html?autocompleteStr=housen&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca167/2016qcca167.html
https://www.canlii.org/en/ca/scc/doc/2016/2016scc48/2016scc48.html?autocompleteStr=benhaim&autocompletePos=1
https://www.canlii.org/en/ca/fca/doc/2012/2012fca165/2012fca165.html
https://www.canlii.org/en/ca/scc/doc/2016/2016scc48/2016scc48.html?autocompleteStr=benhaim&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2017/2017scc8/2017scc8.html?autocompleteStr=2017%20SCC%208&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2000/2000scc26/2000scc26.html?autocompleteStr=laflamme&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii70/1994canlii70.html
https://www.canlii.org/en/ca/scc/doc/2016/2016scc48/2016scc48.html?autocompleteStr=benhaim&autocompletePos=1
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77. Furthermore, “[d]eferring to trial judges’ findings where it is appropriate to do so ensures 

that judicial resources are used efficiently, enhances access to justice and is consistent with the 

institutional role of the appellate court.”34 Since, as Karakatsanis J. noted in Hryniak, trials have 

become increasingly expensive and protracted,35 it is important to ensure that the trial process does 

not simply serve as a trial run of a case that will ultimately be resolved by a higher level of court. 

Accordingly, appellate intervention on factual issues must be limited to the cases where the trial 

judge’s determinations are glaringly off the mark. 

78. While all findings of fact, including inferences of fact, are subject to the same stringent 

standard, an appellate court’s intervention in certain types of findings amplifies the alarm bells. In 

addition to cases involving large quantities of evidence, these include questions of credibility, 

which go the core of the trial court’s privileged position as the only court to observe the witnesses 

first-hand, as well as situations – such as the present one – “where a trial judge is asked to 

characterize a relationship for the purposes of determining the nature and extent of civil liability.”36 

79. In the present case, the alarm bells are deafening. Referring to only 28 of the nearly 700 

trial exhibits – the Trial Judge referenced several hundred – the Court of Appeal faulted the Trial 

Judge for failing to take a “global view” of the evidence (QCCA, paras. 50, 120). It then re-

weighed the evidence, wrongly labeled certain of the different conclusions the Trial Judge reached 

as “palpable and overriding error” and invoked the prisme déformant, or “distorted lens”, to justify 

its interference in the entirety of her factual findings with respect to fault, conflict of interest and 

causation, and its own acceptance of the “climate of confidence” theory that the Trial Judge had 

specifically considered and rejected (QCCA, paras. 66, 120; QCSC, para. 212). 

80. The prisme déformant is not, in and of itself, a recognized standard of review. At its 

inception, in Ford, the Court of Appeal invoked the concept where the trial judge’s application of 

the wrong legal standard for abuse of right – an error of law – had a distorting effect on the trial 

                                            
34  Merck Frosst Canada Ltd. v. Canada (Health), 2012 SCC 3, para. 246 (Deschamps J. 

dissenting, but not on this point). 
35  Hryniak v. Mauldin, 2014 SCC 7, para. 1. 
36  Laflamme, para. 41, citing La Forest J. in Hodgkinson, p. 425-26. 

https://www.canlii.org/en/ca/scc/doc/2012/2012scc3/2012scc3.html?autocompleteStr=2012%20scc%203&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2014/2014scc7/2014scc7.html?autocompleteStr=hryniak&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2000/2000scc26/2000scc26.html?autocompleteStr=2000%20scc%2026&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1994/1994canlii70/1994canlii70.html


- 21 - 
 

Appellants’ Factum  Argument 
   
 

judge’s view of all the facts that were to be judged by that standard.37 Likewise in Francoeur, the 

Court of Appeal found that the trial judge’s fundamental misinterpretation of the provisions of an 

agreement – a palpable error of mixed fact and law – led him to adopt a distorted view of the rest 

of the evidence, thus having an overriding effect.38 Used this way, the notion of a prisme déformant 

is not improper. 

81. That said, the prisme déformant cannot be invoked as a substitute for identifying actual 

legal or palpable and overriding errors,39 or to mask the fact that an “error” identified by an 

appellate court does not meet the high standard imposed by Housen and the subsequent 

jurisprudence. 

82. As will be discussed more fully below, the Court of Appeal plainly erred in intervening in 

the Trial Judge’s findings with respect to fault and causation, and erred, as a matter of fact and 

law, in accepting the “climate of confidence” theory as a basis for both.  

B. The Court of Appeal Erred in Intervening in the Trial Judge’s Findings with Respect 

to Fault 

83. The Court of Appeal acknowledged that the Trial Judge applied the proper legal standard 

for the duty to advise (QCCA, para. 41). As such, the Court of Appeal could only overturn the 

Trial Judge’s findings with respect to fault in the face of palpable and overriding error. 

i. The Duty to Advise and the Duty to Refer 

84. As the Trial Judge explained, the obligation of a professional is one of means, not of result. 

In other words, a lawyer is not bound to produce a specific outcome but rather to adopt appropriate 

                                            
37  Ford du Canada ltée c. Automobiles Duclos inc., 2007 QCCA 1541, para. 128; see also 

Hydro-Québec c. Construction Kiewit Cie, 2014 QCCA 947, para. 102. 
38  Francoeur c. 4417186 Canada inc., 2013 QCCA 191, paras. 11, 64; see also Droit de la 

famille – 132381, 2013 QCCA 1505, para. 104 and Droit de la famille – 161960, 2016 QCCA 
1300, para. 76; Dunkin’ Brands Canada Ltd. c. Bertico inc., 2015 QCCA 624, para. 120. 

39  Desrochers c. 2533-0838 Québec inc., 2016 QCCA 825, paras. 44-49. 

https://www.canlii.org/fr/qc/qcca/doc/2007/2007qcca1541/2007qcca1541.html?autocompleteStr=2007%20QCCA%201541&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2014/2014qcca947/2014qcca947.html?autocompleteStr=2014%20QCCA%20947&autocompletePos=1
https://www.canlii.org/en/qc/qcca/doc/2013/2013qcca191/2013qcca191.html?autocompleteStr=2013%20QCCA%20191&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2013/2013qcca1505/2013qcca1505.html?autocompleteStr=2013%20QCCA%201505&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2013/2013qcca1505/2013qcca1505.html?autocompleteStr=2013%20QCCA%201505&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2013/2013qcca1505/2013qcca1505.html?autocompleteStr=2013%20QCCA%201505&autocompletePos=1
https://www.canlii.org/en/qc/qcca/doc/2015/2015qcca624/2015qcca624.html?autocompleteStr=2015%20QCCA%20624&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca825/2016qcca825.html?autocompleteStr=2016%20QCCA%20825&autocompletePos=1
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action in the circumstances. The standard of conduct is that of the reasonable, competent, prudent 

and diligent lawyer placed in the same circumstances (QCSC, paras. 110-120).40 

85. Like other professionals, lawyers have a duty to advise.41 While the duty to advise exists 

in all cases, regardless of the nature of the lawyer’s mandate, the scope of a lawyer’s actual 

mandate, as well as numerous other factors, will necessarily circumscribe that duty.42 

86. The Trial Judge also correctly stated that the duty to advise can entail a duty to refer (QCSC, 

para. 117).43 As set forth in the Code of ethics of advocates, lawyers have a duty to recognize the 

limits of their competence and, where the circumstances require it, to consult another lawyer or 

another professional or other competent person, or recommend to the client that he or she consult 

such person.44  

87. The Court of Appeal addressed the standard by which to assess lawyers’ referrals of other 

professionals in Harris,45 a very recent decision that the panel in the present case did not even cite. 

In Harris, the Court held that lawyers must believe that the professional they are recommending 

is competent to carry out the mandate in question, based on reasonably informed knowledge of the 

professional in light of all the circumstances: 

                                            
40  See also Jean-Louis Baudouin, Patrice Deslauriers & Benoît Moore, La responsabilité civile 

(8th ed.), Volume 2 : Responsabilité professionnelle (Cowansville (Québec) : Yvon Blais, 
2014), para. 2-126; Marie-Chantal Thouin, “L’avocat, toujours de bon conseil?” in 
Développements récents en déontologie, droit professionnel et disciplinaire 2005, Barreau 
du Québec – Service de la formation continue at pp. 51-52; and the Code of ethics of 
advocates, R.R.Q. 1981, c. B-1, r. 1 (the “Code of ethics”), in force at the time relevant time, 
ss. 3.00.01 and 3.01.01. 

41  Thouin, pp. 53-54. 
42  Baudouin, Deslauriers & Moore, Vol. 2, para. 2-138; Thouin, pp. 55, 57, 60-61; Sylvestre c. 

Karpinski, 2011 QCCA 2161, para. 19, leave to appeal denied, SCC file no. 34631 (May 10, 
2012); Tremblay c. Gagnon, 2007 QCCS 4174, paras. 77, 79. 

43  See also Côté v. Rancourt, 2004 SCC 58, para. 6. 
44  Code of ethics, ss. 3.01.01 and 3.01.02. See also Cosentini c. McMaster Meighen, EYB 2002-

30722 (QC SC) (“McMaster Meighen”). 
45  Harris (Succession de), 2016 QCCA 50, (Dufresne, Marcotte, Hogue JJ.A.) (“Harris”), 

para. 22. In Harris, Me Salomon was exonerated of any fault in recommending Earl Jones, a 

highly-regarded estate administrator who, unbeknownst to hundreds of clients, perpetrated a 

fraud spanning several decades. 

http://legisquebec.gouv.qc.ca/en/ShowDoc/cr/B-1,%20r.%203/?langCont=fr#se:3_00_01
http://legisquebec.gouv.qc.ca/en/ShowDoc/cr/B-1,%20r.%203/?langCont=fr#se:3_01_01
https://www.canlii.org/fr/qc/qcca/doc/2011/2011qcca2161/2011qcca2161.html?autocompleteStr=2011%20qcca%202161&autocompletePos=1
https://www.canlii.org/fr/qc/qccs/doc/2007/2007qccs4174/2007qccs4174.html?autocompleteStr=2007%20qccs%204174&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2004/2004scc58/2004scc58.html?autocompleteStr=rancourt&autocompletePos=1
http://legisquebec.gouv.qc.ca/en/ShowDoc/cr/B-1,%20r.%203/?langCont=en#se:3_01_01
http://legisquebec.gouv.qc.ca/en/ShowDoc/cr/B-1,%20r.%203/?langCont=en#se:3_01_02
https://www.canlii.org/fr/qc/qccs/doc/2002/2002canlii63158/2002canlii63158.html?autocompleteStr=cosentini&autocompletePos=1
https://www.canlii.org/fr/qc/qccs/doc/2002/2002canlii63158/2002canlii63158.html?autocompleteStr=cosentini&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca50/2016qcca50.html?autocompleteStr=2016%20qcca%2050&autocompletePos=1
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L’avocat qui, comme en l’espèce, recommande de consulter une autre 
personne doit avoir la conviction que cette personne est compétente 
pour remplir adéquatement le mandat dont il est question. Sa conviction 
doit reposer sur une connaissance raisonnablement éclairée de la 
personne recommandée. En cette matière, tout est affaire de 
circonstances.46 

88. In Harris, a recommendation based on the reputation of Earl Jones (who was later 

discovered to be a fraudster) and the opinions of other satisfied clients was held to satisfy the 

standard of the reasonably prudent and diligent professional in similar circumstances. 

89. As with the other aspects of the duty to advise, the duty to responsibly recommend another 

professional is an obligation of means and not of result.47 Importantly, courts must take care not 

to evaluate a referral in light of subsequently discovered facts and events: “il faut éviter ici de juger 

du conseil de l’avocat et de sa recommandation à la lumière des faits découverts 

subséquemment.”48 

90. This is particularly so in cases like the present where, with 20/20 hindsight, and once 

criminal or regulatory investigations have brought all of the facts to light, it becomes difficult to 

imagine that everyone – including the AMF, Triglobal’s insurer, and hundreds of other investors 

– was duped for so long. But to approach the matter otherwise and hold that the referring 

professional should have known something was amiss, imposing a standard of verification 

according to which the professional should have discovered something that no one else had seen, 

risks turning the referring professional into the guarantor of the client’s investments no matter the 

circumstances. 

91. The Trial Judge’s holding that “[i]t is not because Me Salomon had confidence in 

Papadopoulos and Triglobal and said so that he committed a fault” (QCSC, para. 302), though 

prior to Harris, is thus precisely in line with the standard Harris adopts. 

                                            
46  Harris, para. 22.  
47  Harris, para. 23. 
48  Harris, para. 28. 

https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca50/2016qcca50.html?autocompleteStr=2016%20qcca%2050&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca50/2016qcca50.html?autocompleteStr=2016%20qcca%2050&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca50/2016qcca50.html?autocompleteStr=2016%20qcca%2050&autocompletePos=1
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92. As the Trial Judge found, right up until its collapse in 2007, Triglobal had the reputation 

of a first-class investment firm, even winning a prestigious prize (QCSC, para. 303). Papadopoulos 

was the president of this highly-respected firm.  

93. Before investing his own savings with Papadopoulos in 2001, Me Salomon had inquired as 

to the other professionals Triglobal and Papadopoulos dealt with. Many were professionals whom 

Me Salomon knew and respected, which reassured him (QCSC, para. 34).49 Me Salomon also knew 

that friends, family members and clients were satisfied with the advice and returns they had 

received, as was Me Salomon himself (QCSC, paras. 34-35, 133-136). This degree of familiarity 

with Papadopoulos and Triglobal goes beyond the standard set by Harris, and is very probably 

beyond the knowledge most lawyers have when they refer their clients to another professional, 

such as an accountant, a financial advisor, an estate planner, a notary, or another lawyer. 

94. Based on the evidence, the Trial Judge’s conclusion that Me Salomon did not breach his 

duty to advise by recommending Papadopoulos and Triglobal was thus entirely justified. 

95. The Trial Judge found that Me Salomon did breach his duty to advise by specifically 

recommending iVest for Ms. Thomson’s personal investments (QCSC, para. 191). She found that, 

in the circumstances, he should not have provided any specific recommendations in relation to the 

security of the investments proposed by Papadopoulos. Rather, he should have referred her directly 

to Papadopoulos because he (Me Salomon) was not a financial advisor and could not provide such 

kind of advice (QCSC, para. 197). 

96. Thereafter however, Me Salomon did not have a general mandate or corresponding duty to 

verify the security and legality of all of Ms. Thompson’s investment decisions, which she made 

without consulting Me Salomon or seeking his advice, but rather by taking the advice of 

Papadopoulos, the professional who was recommended for precisely that purpose. 

97. With respect to 166’s investments in 2006, the Trial Judge found, based on a complete 

review of the evidence, that 166 never relied on Me Salomon for investment advice and that 

                                            
49  See also Examination in Chief of Ken Salomon dated January 11, 2013 (A.R., Vol. 8, 

pp. 2965-2969). 
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“Ms. Thompson and the executors were clearly aware that Papadopoulos or Triglobal alone were 

the financial advisors […]” (QCSC, para. 283). 

ii. The Court of Appeal’s Erroneous Intervention in the Trial Judge’s Findings of Fact 

a. The Scope of the Mandate 

98. Acknowledging, as the Trial Judge had correctly stated, that the duty to advise is 

circumscribed by the lawyer’s mandate, the Court of Appeal reweighed the evidence and 

overturned the Trial Judge’s findings of fact with respect to the scope of the mandate itself and the 

relationship between Me Salomon and Ms. Thompson in her personal capacity, and Me Salomon 

and 166, which relationship involved several other actors including Miller, Gemmill, Farn, and 

Levy. 

99. This is not a case where the Trial Judge failed to consider a key piece of evidence. To the 

contrary, it is clear from her thorough and detailed reasons that the Trial Judge considered the 

hundreds of exhibits and the witnesses’ testimony as a whole. The Court of Appeal simply viewed 

the 28 exhibits it selected, in particular the Wills Memo and certain isolated emails, differently, 

and characterized these exhibits as being more determinative of Me Salomon’s mandate than all of 

the other evidence the Trial Judge considered in her own assessment of these purely factual issues. 

100. Viewed in its entirety, the evidence amply supports the Trial Judge’s findings that it was not 

Me Salomon’s mandate to continually monitor and advise on either Ms. Thompson’s or 166’s 

investments. Me Salomon was not consulted on Ms. Thompson’s investment of $1,245,000 in Manulife 

on March 22, 2004 (QCSC, paras. 51, 180-181); on Ms. Thompson’s decision to transfer $400,000 from 

Manulife to iVest on December 1, 2004 (QCSC, paras. 5, 186, 201); on Ms. Thompson’s decision on 

behalf of 166 to wire $4,957,527.32 and $855,114.69 to Focus on February 21, 2006 and April 1, 2006, 

respectively (QCSC, paras. 57, 224-225); or on Ms. Thompson’s additional investments in Focus in the 

spring and fall of 2006 (QCSC, paras. 58, 204-205).  Ms. Thompson, a businesswoman with good 
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investment knowledge,50 was clearly making her own investment decisions in consultation with her 

financial advisor at Triglobal. 

101. Me Salomon learned about any investment in Focus for the first time on April 29, 2006, 

when Ms. Thompson wrote to him “as a friend and confident [sic] […] outside of business”51 – a 

detail the Court of Appeal failed to consider and inexplicably redacted from its reproduction of 

that email (QCCA, paras. 77-78). 

102. Even after Me Salomon offered to discuss Ms. Thompson’s after the fact concerns, she 

chose not to discuss the matter further with him: he was not included in subsequent 

communications and decisions relating to the Focus funds; he was not copied on communications 

between Ms. Thompson and Triglobal in May through July of 2006 (QCSC, para. 230); he did not 

receive statements of account for the investments (QCSC, para. 207); he did not have access to 

online account information for Focus (QCSC, paras. 246, 250); and he did not receive statements 

of account for the reimbursement of Ms. Thompson’s tax loan by a transfer of $853,500 into Focus 

by 166 and Stemac (QCSC, paras. 58, 206, 235).  

103. In fact, until September 11, 2006 – over six months after the initial investment in Focus – 

Me Salomon was not told the actual amount that had been invested by 166 (QCSC, para. 234). 

104. Me Salomon was kept out of the loop on key decisions relating to 166’s investments in the 

fall of 2006 and throughout 2007. He was not involved in discussions that took place in 

October 2006 between Ms. Thompson and Papadopoulos concerning the 166 investments, 

although Miller was informed of these discussions (QCSC, paras. 238-239). When Miller began 

to urge Ms. Thompson to redeem 166’s investments in Focus, and Ms. Thompson and Gemmill 

decided to begin a partial redemption to avoid penalties, Me Salomon was not involved in any 

redemption-related decisions (QCSC, paras. 64, 251). When Ms. Thompson’s Ontario attorneys 

(not Me Salomon) sent Triglobal a demand letter in 2007, Me Salomon was not even copied on that 

                                            
50  Exhibit P-51: Triglobal Client Data Form for Manulife investment of $1,245,000, March 22, 

2004 (A.R., Vol. 2, p. 461). 
51  Exhibit P-230: Email from Kenneth Salomon to Judith Matte-Thompson re: Talk (3:55 

p.m.), April 29, 2006 (A.R., Vol. 3, p. 935). 
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letter (QCSC, paras. 66, 264). This speaks volumes about the true nature and scope of 

Me Salomon’s mandate. 

105. Indeed, the respondents themselves never testified that they had asked Me Salomon to 

conduct any of the verifications that the Court of Appeal reproached him for failing to make. 

Instead, Ms. Thompson only intermittently approached him try to resolve information and 

communication issues. Ultimately, from 2003 to the end of 2007, Me Salomon’s involvement with 

166 was essentially limited to drafting certain corporate resolutions for tax purposes (QCSC, 

paras. 56, 232-233) and taking specific actions in relation to 166’s investments on the express 

request of Ms. Thompson or the accountant, Jonathan Levy (QCSC, paras. 62, 240). 

106. In short, the Trial Judge’s assessment of Me Salomon’s mandate, and corresponding duty 

to advise, is amply supported by the evidence and does not even come close to constituting 

palpable and overriding error. It is the Court of Appeal that erred in intervening. 

b. Conflict of Interest 

107. At trial, before the Court of Appeal, in their response to the leave application before this 

Court, and surely in their factum to come, the respondents try to win this case with sensational 

allegations of “secret commissions” and “kickbacks”. Specifically, they point to amounts 

Me Salomon received in 2006 and 2007 and claim that the only possible conclusion to be drawn 

from these amounts is that Me Salomon was receiving such “kickbacks” for convincing 

respondents to invest with Papadopoulos.  

108. The Trial Judge heard all of this and more. She read the documents, she considered the 

timeline, she heard the forcefully made arguments. Even more fundamentally, she alone heard the 

witnesses. She looked Me Salomon in the eye, observed his demeanor throughout his entire 

testimony both in direct and in cross-examination, listened to his complete evidence, and made a 

finding of credibility and fact that she believed him (QCCS, paras. 141-158). This is the core of 

the trial judge’s mission in an adversarial system. 

109. The Court of Appeal simply had no business overturning these factual findings.
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iii. The Erroneous “Climate of Confidence” Theory 

110. The Court of Appeal further erred in adopting the respondents’ “climate of confidence” 

theory as a basis for Me Salomon’s fault. 

111. The Trial Judge rejected this theory as a matter of evidence, and there is no basis to hold 

that this was a palpable and overriding error. This, in and of itself, is reason for this Court to 

likewise reject this theory. But beyond that, this Court should reject this theory as a matter of law. 

112. According to the climate of confidence theory, because Me Salomon had confidence in 

Papadopoulos and Triglobal, and continued to express that confidence, the respondents were 

entitled to rely on that confidence for any investment they made with Triglobal on Papadopoulos’s 

advice. 

113. The implications of such a sweeping basis of liability are enormous. It goes without saying 

that a lawyer who recommends another professional has confidence in that other professional. That 

is the basis of the referral. But that cannot mean the lawyer is endorsing every strategy that 

professional might ever counsel, and every decision the client might eventually make on the 

recommended professional’s advice; nor can continued expressions of confidence in the 

recommended professional mean that the lawyer is validating all of the client’s subsequent 

decisions. This would essentially turn referring professionals into indefinite insurers of such 

decisions. Lower courts have already expressly rejected this possibility,52 and this Court should 

do the same. 

114. Moreover, in order to avoid liability, on the standard imposed by the Court of Appeal, the 

lawyer would essentially have to continually monitor and second-guess the client’s business and 

investment decisions, including those made on the advice of the specialist. Again, in the present case, 

not only did the Trial Judge find that this was not Me Salomon’s mandate as a matter of fact, it should 

also not normally be the case as a matter of logic and law.  

                                            
52  Groupe Acme Canada inc. c. McCarthy Tétrault, EYB 2000-17361 (QC SC) at para. 97; 

Valeurs mobilières Desjardins inc. c. Lepage, 2011 QCCA 1837 at para. 97. 

https://www.canlii.org/fr/qc/qccs/doc/2000/2000canlii19412/2000canlii19412.html?autocompleteStr=groupe%20acme&autocompletePos=1
https://www.canlii.org/en/qc/qcca/doc/2011/2011qcca1837/2011qcca1837.html?autocompleteStr=Valeurs%20mobili%C3%A8res%20Desjardins%20inc.%20c.%20Lepage&autocompletePos=1
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115. To begin, the goal of the referral is for the client to develop his or her own relationship with 

the recommended professional, which is exactly what happened in this case (QCSC, paras. 211, 

288-292).  

116. More fundamentally, requiring lawyers to second guess decisions made on the advice of 

specialists turns the very basis of referrals on its head: the whole point of the referral is to 

recommend another professional who has the required expertise to advise the client.53 If the duty 

to advise is made to include oversight of decisions the client makes with the recommended 

specialist, the lawyer would essentially be forced to exceed his or her competence, which is 

precisely the situation the referral is meant to avoid. Adopting this expectation, as the Court of 

Appeal has done, would impose contradictory and confusing obligations on referring lawyers.  

117. In short, once a lawyer has appropriately made a referral – and especially once the client 

has developed an independent relationship with the recommended professional – the lawyer should 

not normally be responsible for advising the client on matters falling into the other professional’s 

area of expertise, nor should the client reasonably expect him or her to. It is therefore not at all 

surprising that the Trial Judge found, as a matter of fact, that neither Ms. Thompson nor 166 had 

this expectation and that, in consequence, “[i]t was not Me Salomon’s responsibility to verify, after 

the fact, if the vehicle chosen by his clients, along with the specialists, was appropriate” (QCSC, 

para. 300).  

C. The Court of Appeal Erred in Overturning the Trial Judge’s Findings on Causation 

i.  The Loss Must be the “Direct, Immediate, and Logical” Consequence of the Fault 

and Must be Foreseeable 

118. The Trial Judge correctly held that in order to find Me Salomon liable, the plaintiffs bore 

the burden of establishing that the loss they sustained was the “direct, immediate and logical 

                                            
53  Code of ethics, s. 3.02.04. See also McMaster Meighen, paras. 111, 116-120, in which the 

Superior Court concluded that the lawyer in question should have consulted with tax 

specialists given that tax law fell outside his expertise. 

http://legisquebec.gouv.qc.ca/en/ShowDoc/cr/B-1,%20r.%203/?langCont=en#se:3_02_04
https://www.canlii.org/fr/qc/qccs/doc/2002/2002canlii63158/2002canlii63158.html?autocompleteStr=cosentini&autocompletePos=1
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consequence” of Me Salomon’s fault (QCSC, para. 306, emphasis added). As noted above, 

causation is indisputably a question of fact. 

119. As Baudouin, Deslauriers, and Moore explain: 

La seule constante véritable de toutes les décisions est la règle selon 
laquelle le dommage doit avoir été la conséquence logique, directe et 
immédiate de la faute. Mainte fois mise de l’avant par les tribunaux, 
cette règle révèle un désir de restreindre le champ de la causalité et de 
retenir comme cause que le ou les évènements ayant un rapport logique 
et intellectuel étroit avec le préjudice dont plaint la victime.54  

120. In concrete terms, this means that not every condition of the loss is a direct, immediate and 

logical cause of the loss.55 For this reason, as Baudouin, Deslauriers, and Moore note, the 

overwhelming majority of Quebec case law rightly rejects the theory of equivalence 

(“l’équivalence des conditions”), which would treat all conditions as equally causal.  

121. As far back as 1962, the Quebec Court of Appeal has explained that not all conditions are 

causal: 

La faute, pour engendrer une responsabilité, doit avoir été la cause du 
dommage, étant entendu qu'il ne suffit pas d’une simple cause 
occasionnelle mais bien d'une cause déterminante. En d’autres termes, 
il ne suffit pas qu’il y ait eu une faute de commise, mais il faut encore 
que cette faute ait été à l’origine de préjudice, que ce dernier s’y 
rattache par un lien de cause à effet. 

Nos cours n’admettent pas une simple condition sine qua non dans la 
causalité du dommage, et, à plus forte raison, une simple occasion; 
elles jugent que bien qu’une cause sine qua non puisse être une autre 
condition du dommage, elle n’en est pas la cause déterminante (causa 
causans) directe ou efficiente.56 

                                            
54  Jean-Louis Baudouin, Patrice Deslauriers & Benoît Moore, La responsabilité civile (8th ed.), 

Volume 1 : Principes généraux (Cowansville (Québec) : Yvon Blais, 2014), para. 1-683 
(emphasis added).  

55  Baudouin, Deslauriers & Moore, Vol. 1, para. 1-685.  
56  Banque Toronto-Dominion c. Consolidated Paper Corporation Limited, [1962] B.R. 805 

(QC CA), p. 814 (“Banque Toronto-Dominion”), Appellants Book of Authorities 
hereinafter (A.B.A., Tab 1); see also Baudouin, Deslauriers & Moore, Vol. 1, para. 1-685. 
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122. When addressing causation, this also means that a court must identify both the specific 

fault and the specific harm complained of to determine if the requisite link exists between the 

two.57 Courts must remain alert to the fact that “[u]ne faute peut… avoir été commise par une 

personne, un dommage subi par une victime, sans pour autant que l’auteur de cette faute doive en 

être tenu responsable.”58 

123. Foreseeability also plays a role in the analysis, both in evaluating causation and with respect 

to damages. First, foreseeability can play a role in evaluating the directness of the link between the 

injury and the fault: “la conséquence logique d’un fait, ou d’une omission c’est celle qui est 

normalement prévisible. S’il intervient entre une première faute et un dommage, une autre faute 

commise par un tiers, ayant un rapport plus direct avec le dommage, et normalement imprévisible 

par le premier agent, cette dernière faute empêche la première d’être la cause directe du 

dommage.”59 

124. Second, even where the link is direct, foreseeability plays a key role in the analysis of 

damages. In contractual claims such as the present,60 article 1613 CCQ limits the damages to those 

that were foreseeable at the time of entering into the contract.61 Even in extra-contractual claims, 

“the Court may still find that [the defendant] is not liable to the extent that the injury was not 

reasonably foreseeable.”62  

125. Applying these principles to the present case, the Trial Judge was correct to focus on the 

true link between Me Salomon’s fault in recommending iVest and the respondents’ actual loss, and 

                                            
57  Laferrière v. Lawson, [1991] 1 SCR 541, p. 609. 
58  Baudouin, Deslauriers & Moore, Vol. 1, para. 1-665. 
59  Brisson c. Potvin, [1948] B.R. 38, p. 42 (A.B.A., Tab 3). 
60  See e.g. Roberge v. Bolduc, [1991] 1 SCR 374, p. 398-400; Latendresse c. Bazinet, [2003] 

RL 412 (QC CS), para. 42. 
61  Art. 1613 CCQ; Pierre-Gabriel Jobin & Nathalie Vézina, Les obligations (7th ed.), 

(Cowansville (Québec) : Yvon Blais, 2013), para. 773; see also Karpinski c. Sylvestre, 2009 
QCCS 2318, paras. 96-97 (appeal allowed on other grounds, Sylvestre c. Karpinski, 2011 
QCCA 2161). 

62  L'Écuyer c. Quebec (Attorney General), 2014 QCCS 5889, para. 332. See also Baudouin, 
Deslauriers & Moore, Vol. 1, paras. 1-688 and 1-689; Gingras c. Pharand,  2009 QCCA 
291. 

https://www.canlii.org/fr/ca/csc/doc/1991/1991canlii87/1991canlii87.html?autocompleteStr=laferriere&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1991/1991canlii83/1991canlii83.html?autocompleteStr=roberge&autocompletePos=1
https://www.canlii.org/fr/qc/qccs/doc/2003/2003canlii25020/2003canlii25020.html?autocompleteStr=latendresse%20bazin&autocompletePos=1
https://www.canlii.org/fr/qc/qccs/doc/2003/2003canlii25020/2003canlii25020.html?autocompleteStr=latendresse%20bazin&autocompletePos=1
http://legisquebec.gouv.qc.ca/en/showdoc/cs/CCQ-1991?langCont=fr#se:1613
https://www.canlii.org/fr/qc/qccs/doc/2009/2009qccs2318/2009qccs2318.html?autocompleteStr=2009%20QCCS%202318&autocompletePos=1
https://www.canlii.org/fr/qc/qccs/doc/2009/2009qccs2318/2009qccs2318.html?autocompleteStr=2009%20QCCS%202318&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2011/2011qcca2161/2011qcca2161.html?autocompleteStr=2011%20qcca%202161&autocompletePos=1#showHeadnoteshttps://www.canlii.org/fr/qc/qcca/doc/2011/2011qcca2161/2011qcca2161.html?autocompleteStr=2011%20qcca%202161&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2011/2011qcca2161/2011qcca2161.html?autocompleteStr=2011%20qcca%202161&autocompletePos=1#showHeadnoteshttps://www.canlii.org/fr/qc/qcca/doc/2011/2011qcca2161/2011qcca2161.html?autocompleteStr=2011%20qcca%202161&autocompletePos=1
https://www.canlii.org/en/qc/qccs/doc/2014/2014qccs5889/2014qccs5889.html?autocompleteStr=2014%20QCCS%205889&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2009/2009qcca291/2009qcca291.html?autocompleteStr=2009%20QCCA%20291&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2009/2009qcca291/2009qcca291.html?autocompleteStr=2009%20QCCA%20291&autocompletePos=1
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was amply justified in her finding of fact that Me Salomon’s fault was not the cause of 

Ms. Thompson and 166’s $6.8M loss in Papadopoulos and Bright’s Ponzi scheme. 

126. To begin, as the Trial Judge correctly found, neither Ms. Thompson nor 166 ultimately lost 

any money in iVest. What losses they sustained in that fund were fully compensated by the AMF.63 

The respondents’ actual loss occurred in Focus. 

127. Me Salomon was not informed that either Ms. Thompson or 166 planned to invest in Focus. 

He never advised Ms. Thompson or 166 to invest in Focus, nor did he provide any assurance to 

Ms. Thompson or 166 that Focus was a suitable or appropriate investment vehicle (QCSC, 

paras. 292-294). 

128. The Trial Judge moreover found, as a matter of fact, that by the time Me Salomon learned 

of the investments in Focus, there was “absolutely no proof” that he could have done anything 

about it, nor was he expected to (QCSC, paras. 308-314). Indeed, the evidence is clear that the 

respondents deliberately excluded Me Salomon from their redemption strategy and never asked 

him to opine or assist in recovering the funds. They merely leveraged his relationship with 

Papadopoulos to try to get information and improve communications (QCSC, paras. 249, 308-

310). 

129. Finally, the Trial Judge found precisely that, “a reasonable and prudent lawyer placed in 

the same circumstances could not have foreseen Papadopoulos and Bright’s fraud” (QCSC, 

para. 300). 

130. All of these finding lead reasonably and logically – if not inescapably – to the Trial Judge’s 

conclusion that Me Salomon’s fault was not the cause of the respondents’ loss. There is certainly 

no palpable and overriding error to see here. Much like Benhaim, this case provides a clear 

illustration of the need for deference to trial judges on findings of causation.

                                            
63  Exhibit P-666: Décisions de l’AMF relativement à Judith Matte-Thompson, April 8, 2011 

(A.R., Vol. 6, pp. 2070-2078); and Exhibit P-667: Décisions de l’AMF relativement à 
166376 Canada Inc., April 8, 2011 (A.R., Vol. 6, pp. 2086-2091). 
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ii. The Court of Appeal Improperly Equated Condition with Cause 

131. Indeed, in the present case, the Court of Appeal is the court that erred in its causation 

analysis. The Court of Appeal’s conclusion on causation hinges on its determination that 

Me Salomon’s faulty confidence in iVest was the cause of both Ms. Thompson and 166’s decisions 

to invest with Triglobal (QCCA, paras. 121, 139, 141).  

132. To begin, there is no evidence that iVest in particular had any specific bearing on 

Ms. Thompson’s decision to invest in Triglobal. This is made clear by the fact that, in January 

2004, after Ms. Thompson made the decision to transfer some of her personal savings to Triglobal, 

she only invested $100,000 in iVest, an amount that corresponded to 6% of her personal 

investments. On March 22, 2004, through Triglobal, she invested $1,245,000 in Manulife (QCCA, 

para. 51). 

133. More importantly, investing with Triglobal, broadly speaking, or even with Papadopoulos 

more specifically, was not the true cause of the respondents’ loss. Had Ms. Thompson maintained 

her Manulife holdings at Triglobal, for instance, she would not have lost that money to 

Papadopoulos’ fraud. Investing with Triglobal was a condition of the loss, but not the “direct, 

immediate and logical” cause. 

134. The Court of Appeal did not consider these facts in the analysis, instead relying on the 

“climate of confidence” theory to gloss over these facts and impose liability on the basis that a loss 

was caused by the professional Me Salomon had recommended to Ms. Thompson. But the Trial 

Judge adopted a much more rigorous approach to the evidence, identifying the specific loss in 

question – that is, the loss of the investments made in Focus – and assessing whether that loss was 

the “direct, immediate and logical consequence” of Me Salomon’s fault. This divergence 

underscores the danger of the “climate of confidence” theory as a basis for both fault and causation. 

iii. The Court of Appeal Ignored the Respondents’ Own Actions 

135. The Court of Appeal committed a second significant error with respect to causation, namely 

its complete failure to account for the roles of the respondents themselves in the decisions to invest 

in Focus and to seek only a gradual redemption of these investments. 
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136. Specifically, the Court of Appeal ignored the Trial Judge’s findings that, among other 

things, Ms. Thompson was the one who made an imprudent decision when she wired funds into 

Focus on behalf of 166, without consulting anyone, and despite her surprise at being asked to do 

so (QCSC, para. 289); and that it was the directors of 166 who together made the decision to keep 

the company invested in Focus (QCSC, paras. 64, 251, 256), despite the lack of communication 

and information, and despite knowing full well by October 2006 at the very latest that Focus was 

an offshore hedge fund.64 

137. If the unsuitability of the investment – and not the fraud – is the problem, as the respondents 

contend and the Court of Appeal accepted, then the fact that Ms. Thompson and the other directors 

of 166 chose to proceed in this manner – despite Miller’s clear and unequivocal warnings, which 

Me Salomon never received – must either discharge Me Salomon of any responsibility,65 or at least 

constitute a contributory fault.66 Indeed, in cases relating to the liability of investment advisors, 

the jurisprudence is clear that where an investor becomes aware of the risk inherent in a particular 

investment product (regardless of whether the initial recommendation was faulty), and the investor 

maintains the investment anyway, the investor will bear responsibility for any loss that results from 

the realization of that risk from the moment he or she becomes aware of it.67  

138. Moreover, to the extent that there is anything Me Salomon could have done to recover the 

loss – a possibility the Trial Judge rightly rejected as a matter of evidence – then the respondents 

                                            
64  Examination after plea of Joseph Miller, April 15, 2010, Q56 (R.A.R., Vol. 2, p. 70). 
65  See e.g. 9046-6533 Quebec inc. c. Deschamps, 2010 QCCA 866, para. 8 (“Finalement, il 

ressort de la preuve que l’appelante, une fois informée de la faute de Me Deschamps 
d’inscrire son recours contre l’encanteur dans le délai et d’y remédier, n’a pas agi avec 
diligence. Son recours contre l’encanteur n’était pas encore prescrit, mais elle a choisi de 
ne pas agir, et ce, sans sérieuse justification pour cette inaction. Le lien de causalité entre 
la perte du recours contre l’encanteur et la faute de l’ancien avocat a été rompu”). 

66  Art. 1478 CCQ.  
67  See e.g. Bazinet c. Wood Gundy Inc., EYB 1997-0334 (QC CA); Services financiers Banque 

nationale inc. c. Girard, 2005 CanLII 54143 (QC SC) at para. 117; see also William 
Hesler, “La responsabilité du courtier en valeurs mobilières au service du particulier” in 
Jean-Louis Baudouin & Patrice Deslauriers, La responsabilité civile des courtiers en valeurs 
mobilières et des gestionnaires de fortune : Aspects nouveaux (Cowansville (Québec) : Yvon 
Blais, 1999) 63 at 86. See also, in the context of lawyers, 9046-653 Québec Inc c. Deschamps 
2010 QCCA 866. 

https://www.canlii.org/fr/qc/qcca/doc/2010/2010qcca866/2010qcca866.html?resultIndex=1
http://legisquebec.gouv.qc.ca/en/showdoc/cs/CCQ-1991?langCont=fr#se:1478
https://www.canlii.org/fr/qc/qcca/doc/1997/1997canlii10442/1997canlii10442.html?autocompleteStr=Bazinet%20c.%20Wood%20Gundy%20Inc&autocompletePos=1
https://www.canlii.org/fr/qc/qccs/doc/2005/2005canlii54143/2005canlii54143.html?autocompleteStr=2005%20CanLII%2054143%20&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2010/2010qcca866/2010qcca866.html?resultIndex=1
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must be held equally liable for failing to mitigate their damages68 by not pursuing the more 

aggressive strategy that Miller, unbeknownst to Me Salomon, had urged for 14 months. That Miller 

resigned as trustee and director because Ms. Thompson and Gemmill refused to heed his warnings 

is curiously absent from the Court of Appeal’s “global view” of the case, based as it is on only a 

fraction of the evidence.  

139. If a plaintiff fails to minimize or avoid harm, the ensuing harm cannot be characterized as 
the direct and immediate consequence of a respondent’s fault:69 “Si la victime, par son imprudence, 
a été le seul artisan de son malheur, elle doit supporter les conséquences de cette situation et 
assumer sa propre perte.”70  

iv. Papadopoulos’ Fraud Caused the Loss  

140. Finally, the Court of Appeal failed to acknowledge the significance of Papadopoulos’ fraud 
in the determination of causation. 

141. Papadopoulos was, after all, Ms. Thompson’s financial advisor and the one who actively 
encouraged 166 to make the Focus investments in the course of their independent relationship. Of 
course, in so doing, Papadopoulos was not simply offering the respondents negligent investment 
advice. He was a sophisticated fraudster who had deceived hundreds of investors, including 
Me Salomon himself. Ultimately the money invested in Focus was lost because Focus was a Ponzi 
scheme, rather than a legitimate, albeit inappropriate, investment vehicle. 

142. The Court of Appeal minimized Papadopoulos’ fraud by equating it with simple market 
fluctuations (QCCA, para. 146) – as though the fraud was an event completely beyond anyone’s 
control. In so doing, the Court of Appeal entirely disregarded the significance of the fraud to causal 
analysis by fundamentally mischaracterizing the nature of the loss itself. 

143. That loss was not the consequence of negligent investment recommendations resulting in 
the realization of the risk inherent in a particular type of product. It was, instead, completely 

                                            
68  Art. 1479 CCQ. 
69  Lebel c. 9067-1959 Québec inc., 2014 QCCA 1309, para. 47; 9124-4541 Québec inc. c. 

Intact, compagnie d'assurances, 2014 QCCS 4250, para. 148 (appeal refused, 2017 QCCA 
40). 

70  Baudouin, Deslauriers & Moore, Vol. 1, para. 1-708. 

http://legisquebec.gouv.qc.ca/en/showdoc/cs/CCQ-1991?langCont=fr#se:1479
https://www.canlii.org/fr/qc/qcca/doc/2014/2014qcca1309/2014qcca1309.html?autocompleteStr=2014%20QCCA%201309&autocompletePos=1
https://www.canlii.org/fr/qc/qccs/doc/2014/2014qccs4250/2014qccs4250.html?autocompleteStr=2014%20QCCS%204250&autocompletePos=1
https://www.canlii.org/fr/qc/qcca/doc/2017/2017qcca40/2017qcca40.html
https://www.canlii.org/fr/qc/qcca/doc/2017/2017qcca40/2017qcca40.html
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independent of the quality of any advice the respondents received with respect to the risk of 
investing in Focus. The circumstances in which the Focus funds were lost are thus akin to the 
situation in which someone suffers injury upon following a friend’s recommendation to get into a 
car without winter tires on a snowy evening, only to have the driver deliberately crash the car: the 
fault itself is wholly divorced from the actual cause of the harm. 

144. In just December of last year, this Court acknowledged such a distinction in Livent, in the 
majority’s discussion of the “SAAMCO principle” according to which a defendant cannot be held 
liable “where an alternate cause that is unrelated to the defendant’s negligence is the true source 
of the plaintiff’s injury.”71 The majority’s example of the mountaineer who receives negligent 
advice from a doctor about his knee, embarks on a mountain-climbing expedition, and is 
subsequently injured in an avalanche – a cause completely unrelated to the doctor’s fault – is just 
as apposite in the present case.72 

145. Quebec courts have often recognized that the “caractère imprévisible et incontrôlable” of 
fraudulent acts will often, and with good reason, mean that unsuspecting actors will not be liable 
for the consequences of a fraud perpetuated by others.73 This does not mean a third-party fraud 
will necessarily be a total bar to a negligent actor’s liability in all cases. But these circumstances 
will justifiably be rare, and carefully circumscribed. 

146. This is because there is no general duty to foresee fraudulent behaviour: “le devoir de 
prévisibilité ne va pas jusqu’à prévoir des délits criminels majeurs, à moins que certains indices 
ne mettent en état d’alerte ou commandent une attention vigilant.”74 Only where an actor, because 
of his or her particular role, is already expected to be on the alert for signs that something is wrong, 
and where such alertness would have uncovered signs of malfeasance – for instance, where 
auditors, who by the very nature of their role are required to be alert to the possibility that the 
financial statements are misstated due to fraud, should reasonably have suspected fraud – can the 

                                            
71  Deloitte & Touche v. Livent Inc. (Receiver of), 2017 SCC 63, para. 90 (emphasis in original) 

(“Livent”). 
72  Livent, para. 91.  
73  G. (J.) c. Québec (Curateur public), 2010 QCCS 3978, paras. 76-78, 92, 112-114, 120-121; 

see also Therméca inc. c. Forgues, EYB 2005-99439 (QC SC), paras. 43-54. 
74  Banque Toronto-Dominion, pp. 813-14 (emphasis added). 

https://www.canlii.org/en/ca/scc/doc/2017/2017scc63/2017scc63.html
https://www.canlii.org/en/ca/scc/doc/2017/2017scc63/2017scc63.html
https://www.canlii.org/fr/qc/qccs/doc/2010/2010qccs3978/2010qccs3978.html?autocompleteStr=2010%20QCCS%203978&autocompletePos=1
https://www.canlii.org/fr/qc/qccs/doc/2005/2005canlii48423/2005canlii48423.html?autocompleteStr=Therm%C3%A9ca%20inc.%20c.%20Forgues&autocompletePos=1
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professional fault be considered to have the necessary “direct, immediate and logical” connection 
with the loss.75 

147.  In other words, if a party fails to foresee or prevent fraud that would have been 
discoverable had proper steps been taken, that fraud will not be considered a separate cause of the 
ensuing loss.76 On the other hand, where an actor could not have been expected to foresee or 
discover the fraud, the fraud is the cause – the causa causans – of the loss.77 Foreseeability of the 
third-party fraud is therefore clearly crucial to the analysis of both fault and causation. 

148. The Trial Judge held that it was not Me Salomon’s role to discover the fraud (QCSC, 
para. 214), and found, as a matter of fact, that “a reasonable and prudent lawyer placed in the same 
circumstances could not have foreseen Papadopoulos and Bright’s fraud” (QCSC, para. 300). 
These findings were never questioned by the Court of Appeal, nor could they have been. But if 
Me Salomon was not expected to have discovered the Ponzi scheme, and in fact could not have 
done anything about it, he cannot nevertheless be held liable for the resulting loss. 

149. The Court of Appeal thus clearly erred in holding that because, in its view, Me Salomon 
should have discovered signs of Papadopoulos’s supposed incompetence, his recommendation is 
the cause of the loss from the fraud (QCCA, paras. 119-121). 

150. If the Court of Appeal’s analysis is maintained, the consequences will be significant. 
Holding a negligent actor invariably responsible for the loss arising from a third party fraud, even 
one that was not foreseeable and that the actor could not have prevented, turns that actor into the 
insurer of the fraudster. 

151. Ironically, this would extend the negligent actor’s obligations beyond those of insurance 
companies, which are permitted to decline to cover fraud because of the completely unforeseeable, 
unpredictable, and independent nature of the risk it creates. Indeed, faced with claims from 
investors who had been defrauded by Papadopoulos, Triglobal’s insurer treated this fraud as 
voiding both Papadopoulos’ and Triglobal’s statutorily-imposed mandatory professional liability 

                                            
75  See Livent; see also 124329 Canada inc. c. Banque Nationale du Canada/National Bank Of 

Canada, 2011 QCCA 226 (“Banque Nationale”). 
76  See e.g. BIC Inc. c. Bélanger, [1989] RJQ 1421 (QC CA), p. 16 (“BIC”) (A.B.A., Tab 2); 

Banque Nationale, paras. 84, 90. 
77  BIC, pp. 17-18 (A.B.A., Tab 2); Banque Toronto-Dominion, p. 814-815. 

https://www.canlii.org/en/ca/scc/doc/2017/2017scc63/2017scc63.html?autocompleteStr=livent%20scc&autocompletePos=2
https://www.canlii.org/en/qc/qcca/doc/2011/2011qcca226/2011qcca226.html?autocompleteStr=2011%20QCCA%20226&autocompletePos=1
https://www.canlii.org/en/qc/qcca/doc/2011/2011qcca226/2011qcca226.html?autocompleteStr=2011%20QCCA%20226&autocompletePos=1
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insurance policy ab initio, on the basis that Papadopoulos’ fraudulent conduct had a serious and 
unpredictable impact on the insurance risk.78 

*** 

152. Ultimately, the Court of Appeal’s impressionistic, broad-strokes, “global” approach to both 

fault and causation blurred the distinctions inherent and necessary to a system of civil liability that 

is based on holding actors responsible only for the faults they actually commit, and only to the 

extent that the losses claimed are the “direct, immediate and logical” consequence of such faults. 

153. The Court of Appeal essentially wrote all other actors out of the picture: the knowledgeable 

businesswoman; the other directing minds of 166 who considered, approved, and maintained the 

investments in Focus; and even the fraudster who perpetuated the Ponzi scheme.  

154. The Trial Judge, on the other hand, did not lose sight of the rigorous approach required to 

establish Me Salomon’s professional liability, even when confronted with the respondents’ deeply 

sympathetic circumstances. Just as in Benhaim, the Trial Judge weighed the voluminous evidence 

as a whole, taking into account hundreds of exhibits as well as extensive testimony from six 

witnesses. She was in the best position to evaluate the witnesses’ credibility and to view the 

exhibits in the context of that testimony. The factual conclusions she drew, based on her 

application of the correct legal principles, should have been accorded the deference this Court’s 

extensive jurisprudence commands. They clearly were not. 

155. It is unquestionable that the losses suffered by the respondents – and the hundreds of other 

investors who were defrauded by Papadopoulos and Bright – were devastating. But courts’ 

reaction to such losses cannot be to cast aside the established principles of civil liability for the 

sake of finding a way to compensate injured parties.  

----------

                                            
78  See Brunet c. Axa Assurances inc., 2016 QCCA 832, para. 30, leave to appeal to SCC denied 

on January 12, 2017, SCC file no. 37136. 

https://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca832/2016qcca832.html?autocompleteStr=2016%20QCCA%20832&autocompletePos=1
https://www.canlii.org/fr/ca/csc-a/doc/2017/2017canlii441/2017canlii441.html
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PART IV - SUBMISSIONS CONCERNING COSTS 

15'6. The Appellants request costs in this Court and in the Court of Appeal. 

PART V - ORDER SOUGHT 

157. The Appellants ask that this Court grant the present appeal, with costs. 

ALL OF WHICH IS RESPECTFULL Y SUBMITTED. 

Montréal, January 15, 2018 

~{!!/ifckdL_ 
Me Douglas C. Mitchell 
Me Audrey Boctor 
Me Olga Redko 
IMKLLP 
Counsel for Appellants 
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