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APPLICANTS’ FACTUM 
 

 

PART I – OVERVIEW AND STATEMENT OF FACTS 
 

 

A. Overview 

1. Every day, in the context of the lawyer-client relationship, lawyers are called upon to refer 

their clients to other professionals, be they financial advisers, accountants, estate administrators, 

notaries, real estate agents, or other lawyers, to name a few. If one of those professionals – 

unbeknownst to the lawyer and hundreds of other victims – is revealed to be a fraudster, in what 

circumstances should the referring lawyer be held liable for the client’s loss? That is the main 

question of public importance raised by this application.  

2. The context giving rise to this application is sad, and all too common. The respondents, Judith 

Matte-Thompson (“Ms. Thompson”) and 166376 Canada Inc. (“166”) invested millions of dollars with 

Mr. Thémistoklis Papadopoulos (“Papadopoulos”), a representative of Triglobal Capital Management 

Inc. (“Triglobal”). The funds in which they invested – Focus and iVest – proved to be a Ponzi scheme; 

Papadopoulos disappeared; and the respondents lost their investments.  

3. The respondents are unfortunately not alone. Hundreds of investors trusted Papadopoulos 

with their savings;1 he came recommended by professionals and friends alike;2 and Triglobal’s 

insurer since 1997 was allowed to retroactively void both the firm’s and the representatives’ 

insurance policies, because the insurer, too, was lied to.3 As a result, there is a serious gap between 

the losses sustained by the defrauded investors and the compensation available from the Fonds 

d’indemnisation des services financiers (the “Fonds”).  

4. In the circumstances, it is not surprising that defrauded investors who have the means to 

do so would seek compensation from every possible source. In this case, the respondents sued the 

fraudsters, Papadopoulos and his associate Mario Bright (“Bright”) and, presumably knowing a 

                                            
1  Exhibit P-568, Report to the Creditors by the Joint Official Liquidators – Focus Management 

Inc. (Raymond Chabot Grant Thornton) dated August 28, 2009, Application for Leave to 

Appeal, hereinafter, “A.L.A.”, p. 138. 
2  Exhibit P-570, Autorité des marchés financiers c. Gestion de capital Triglobal inc., 2007 

QCBDRVM 59, e.g. paras. 75, 93, A.L.A., p. 159-160. 
3  Brunet c. Axa Assurances inc., 2016 QCCA 832 (Thibault, Morissette, Schrager, JJ.A.) 

(leave to appeal dismissed: SCC No. 37136), para. 30. 
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judgment against Papadopoulos and Bright would be futile, they also sued the applicants, 

Me Kenneth Salomon (“Me Salomon”), Ms. Thompson’s lawyer who referred her to 

Papadopoulos, and his law firm, Sternthal Katznelson Montigny LLP (“SKM”).  

5. The Trial Judge heard the testimony of six witnesses over a nine-day trial and considered 

some 677 exhibits. Applying well-established legal principles to her full appreciation of the 

testimonial and documentary evidence, she concluded that: (i) Me Salomon did not commit a fault 

by recommending and expressing confidence in Papadopoulos and Triglobal, which was, at the time, 

a legitimate and well-respected financial firm (paras. 302-303); (ii) Me Salomon did go too far and 

committed a fault in specifically recommending iVest for Ms. Thompson’s initial $100,000 personal 

investment in 2003 (paras. 188-199); (iii) by the time 166 – with the approval and guidance of co-

trustee and lawyer David Gemmill, and his law partner, Rod Farn – and Ms. Thompson invested in 

Focus in 2006, the respondents had developed their own relationship with Papadopoulos and did not 

seek or rely on Me Salomon’s advice, informing him only after the fact, at which point there was no 

evidence he could have done anything to prevent the loss (paras. 211; 288-292; 308); (iv) 

Me Salomon’s fault in recommending iVest therefore was not the cause of Ms. Thompson’s or 166’s 

losses: his referral and confidence in Papadopoulos and Triglobal did not make him the guarantor of 

all of Ms. Thompson and 166’s subsequent investments, and he could not be held liable for 

Papadopoulos’s fraud (paras. 210-216; 302, 306-318).  

6. The Court of Appeal disagreed. Invoking what it calls the “prisme déformant”4, i.e. the 

notion that the Trial Judge viewed the facts through a distorted lens thus giving the Court of Appeal 

greater latitude to intervene, it substituted its own appreciation of the evidence for virtually all of 

the Trial Judge’s key factual findings on fault and causation. The Court of Appeal held Me Salomon 

and SKM liable for the entire $6.8M, plus interest, that the respondents lost in Papadopoulos’s and 

Bright’s Ponzi scheme.  

7. In so doing, the Court of Appeal drastically rewrote the rules of civil liability for professionals 

who refer their clients to other professionals, holding Me Salomon liable for creating a “climate of 

confidence” in Papadopoulos and Triglobal, which made him liable even for investment decisions 

made without his knowledge or input – but with the knowledge and input of other professionals – 

                                            
4  Ford du Canada ltée c. Automobiles Duclos inc., 2007 QCCA 1541 (“Ford”), para. 128; 

Francoeur c. 4417186 Canada inc., 2013 QCCA 191 (“Francoeur”), para. 64.  
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because Me Salomon did not subsequently call those decisions into question (e.g., QCCA, paras. 130; 

139). The “climate of confidence” allowed the Court of Appeal to sidestep the causation issues the 

Trial Judge confronted, on the theory that without the “climate of confidence” the respondents would 

never have invested with Triglobal at all (QCCA, paras. 139-141).  

8. Investment fraud is devastating, and the system is clearly failing those who fall victim to 

it. But shifting the loss onto the shoulders of referring professionals, based on an unprecedented 

and ill-defined notion of “climate of confidence”, creates far more problems than the one it tries 

to solve in this one sad case. Holding Me Salomon responsible for Papadopoulos’s fraud distorts 

the duty to advise and the principles of causation to such a point where professionals will no longer 

be willing to take the risk of providing referrals at all. This would not serve the interests of clients 

in the vast majority of cases.  

9. This Court has never addressed liability for referring professionals, at common or civil law, 

nor has it addressed whether the Court of Appeal’s “prisme déformant” concept is consistent with 

the standard of palpable and overriding error. The first issue bears directly on the day-to-day 

activities of professionals; the second concerns the Court of Appeal’s general approach to the 

review of factual findings in an unlimited number of cases. Both merit this Court’s attention.  

B. Facts 

10. Ms. Thompson is a businesswoman who operated several restaurant franchises located in 

Ontario and Quebec along with her late husband, Mac Thompson. The restaurants were held by 

different companies, including companies owned solely by Mr. Thompson, and 166, in which 

Ms. Thompson still holds one third of the shares. In 2002, the Thompsons sold all of the franchises 

except for one. The companies remained owners of the real estate, and commercial tenants 

operated the restaurants (QCCS, paras. 8; 14; 37).  

11. Mr. Thompson passed away in 2003. He created a trust for the majority of his assets, including 

his shares in the various companies (the “Trust”), and designated Ms. Thompson as income 

beneficiary until her death, and the children as capital beneficiaries thereafter (QCCS, paras. 6-7).  

12. Mac Thompson named three people as executors of his estate and trustees of the Trust: 

(i) David Gemmill, a partner at Gemmill Farn & Reynolds LLP in Lindsay, Ontario, the Thompsons’ 

friend and neighbor and their personal and family attorney; (ii) Joseph Miller, a retired businessman 
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and Ms. Thompson’s brother-in-law; and (iii) Ms. Thompson herself. Mr. Thompson’s will also 

stipulated that attorney Gemmill or another member of his firm was, at all times, to be one of the 

trustees and executors (QCCS, paras. 26; 30; 41). Mr. Gemmill’s law partner, Rod Farn, had also 

provided personal and business legal services to the Thompsons for several years (QCCS, para. 29).  

13. At the same time, Ms. Thompson became the sole director and head of the different 

companies, including 166. While Gemmill and Miller were trustees of the Trust holding the shares 

of 166 as its principal assets since 2003, after October 2006, Gemmill and Miller also became 

directors of 166 (QCCS, paras. 27; 31; 42).  

14. In April 2003, Ms. Thompson came to see Me Salomon, who had provided legal services 

in connection with the Thompsons’ businesses in Quebec. Ms. Thompson was uncomfortable in 

her dual role as trustee and income beneficiary. The couple had an annual income of approximately 

$200,000 after taxes, and she was concerned as to how she would obtain sufficient revenue to 

maintain her lifestyle, while preserving the capital of which the children were the beneficiaries 

(QCCS, para. 43).  

15. In this context, Me Salomon advised Ms. Thompson to consult with a financial advisor. He 

recommended his personal financial advisor, Papadopoulos, President of Triglobal and a 

representative under Triglobal’s banner, with whom he had invested his own money since 2001 

(QCCS, paras. 20-21; 45). Triglobal was a highly respected, sizeable firm. Right until its collapse 

in 2007, it had the reputation of a first-class investment firm, and even in 2007, it won a prestigious 

prize (QCCS, paras. 24; 303). In December 2007, Triglobal had approximately 200 representatives 

dealing in group savings plan brokerage, financial planning and scholarship plan brokerage, with 

approximately $1.6 billion in assets under management. Papadopoulos had become the President 

of Triglobal in 2000, when he and Bright acquired the firm.5  

16. Me Salomon had himself been referred to Triglobal in 2001 (QCCS, para. 34). He was 

satisfied with the advice he had received, and between 2001 and 2007 he referred several family 

members, friends and clients to Triglobal and Papadopoulos. Since then, he and Papadopoulos had 

become close friends, all of which he told Ms. Thompson (QCCS, paras. 34-35; 133-136).  

                                            
5  Exhibit P-570: Ordonnance de blocage issued by the BDRVM on December 21, 2007, 

paras 4, 6, 7 and 9, A.L.A., p. 153. 
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17. Me Salomon introduced Ms. Thompson to Papadopoulos during the summer of 2003. After 

several meetings, she finally decided in the fall of 2003 to move her personal investments to 

Triglobal, and made her first investment at the beginning of 2004. After she had made her decision, 

she wrote to Me Salomon to ask for his reaction, “as long as it does not cross any lines for you”, 

thus confirming that she knew Me Salomon and Papadopoulos were close (QCCS, para. 137). 

Me Salomon replied that he and many of his clients, family and friends were happy dealing with 

Papadopoulos and Triglobal. Based on his experience, he viewed Papadopoulos as conservative 

when it came to capital preservation (QCCS, para. 49).  

18. Me Salomon encouraged Ms. Thompson to invest principally in Manulife, and to a lesser 

extent, in iVest, which reflected his own investments and experience (QCCS, paras. 174; 178).  

19. In January 2004, Ms. Thompson invested $100,000 in iVest, an amount that corresponded 

to 6% of her personal investments, and less than 2% of her overall wealth.6 On March 22, 2004, 

she invested $1,245,000 in Manulife through Triglobal (QCCS, para. 51).  

20. In December 2004, she decided to take $400,000 out of her Manulife investment and 

transfer it to iVest (QCCS, paras. 51; 184-186). She did not consult or inform Me Salomon.  

21. From April 2003 to October 2004, Ms. Thompson proceeded to reorganize the family 

holdings along with her Ontario legal advisors, attorneys Gemmill and Farn, her accountant 

Jonathan Levy, and Me Salomon with respect to Quebec aspects of the transactions, with the 

purpose of rolling the shares of her late husband’s various companies into 166. Thereafter, between 

the Fall of 2004 and the end of 2005, Ms. Thompson negotiated with potential buyers for the sale 

of 166’s real estate (QCCS, paras. 52; 55).  

22. Anticipating the proceeds of the sale, on December 15, 2005, Ms. Thompson invited 

Papadopoulos to her home in Lindsay, Ontario, in order for him to present his investment 

recommendations and strategies for 166 to attorney and co-trustee Gemmill and attorney Farn (QCCS, 

paras. 218; 288). Me Salomon was not asked to attend the meeting, and was never asked for his opinion 

with respect to the investments (QCCS, para. 219). In fact he has never met Gemmill or Farn.  

                                            
6  She later liquidated this amount without any loss. 
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23. The next day, on December 16, 2005, Ms. Thompson wrote to Papadopoulos to thank him 

for the meeting, noting, “it was extremely valuable to have you meet face to face with Rod [Farn] 

and David [Gemmill]. They are key in my estate situation.”7  

24. In anticipation of the meeting, Ms. Thompson had instructed Me Salomon to prepare 

resolutions authorizing Ms. Thompson to open accounts for 166 and another company, Stemac, 

for investments in Manulife and iVest (QCCS, paras. 223-224). After the meeting, Gemmill gave 

Ms. Thompson the go-ahead to invest 166’s proceeds with Papadopoulos.8  

25. The sale of 166’s assets closed on February 6, 2006. On February 10, 2006, Ms. Thompson 

received instructions from an employee at Triglobal to wire the proceeds to Focus. She testified 

that she was “shocked” when she received these instructions, realizing that she was being asked to 

wire the money to Focus in the Cayman Islands, and that she was not investing in iVest or 

Manulife, as provided in the resolutions. Despite her surprise, on February 21, she instructed RBC 

to wire 166’s capital of $4,975,527.32 to Focus (QCCS, paras. 223-224).  

26. She did not consult Me Salomon before making the transfer, or in the days or weeks 

thereafter. 166, through Ms. Thompson, dealt directly with Papadopoulos or other Triglobal 

employees (QCCS, para. 224).  

27. On March 1, 2006, Ms. Thompson made a personal investment of $355,449.53 in Focus. 

She did not consult Me Salomon with respect to this personal investment and signed a letter in 

which she acknowledged receipt of a contract for her personal investment in Focus, and her 

understanding that the terms and conditions of the loan were in accordance with the laws of the 

Cayman Islands (QCCS, para. 204).  

28. On April 5, 2006, Ms. Thompson wired an additional $855,114.69 of 166’s money to Focus, 

again without consulting Me Salomon. On April 27, 2006, she received an email from Focus disclosing 

the holdings of 166. She wrote down the 1-800 number for Focus, and noted that 166’s investments 

were showing a gain of $50,381 since the investments had been placed (QCCS, paras. 225-226).  

                                            
7  Exhibit P-164, E-mail from Themis Papadopoulos to Judith Matte-Thompson re: Merci 

(10:02 a.m.), December 16, 2005, A.L.A., p. 117-118. 
8  Transcription of cross-examination of Judith Matte-Thompson, January 9, 2013, A.L.A., 

p. 180. 
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29. After all of the investments in Focus had already been made, on April 29, 2006, 

Ms. Thompson wrote to Me Salomon “as a friend and confident [sic] […] outside of business” - a 

line the Trial Judge highlighted, but which the Court of Appeal inexplicably omits in its 

reproduction of her email9 - and told him she was feeling “a bit nervous” because she did not have 

enough information about the nature of 166’s investments. Me Salomon wrote back that he was 

“sure everything is fine” and offered to discuss. He then immediately tried to get Papadopoulos to 

provide the information Ms. Thompson was requesting. Papadopoulos then wrote directly to 

Ms. Thompson to reassure her and Ms. Thompson wrote back to Papadopoulos directly (QCCS, 

paras. 227-228). Me Salomon heard nothing further.  

30. As with her personal investments, Ms. Thompson received all information regarding 166’s 

investments directly. Me Salomon was not copied on any of them and had no access to 166’s online 

account (QCCS, paras. 230; 233; 250). In July 2006, Ms. Thompson redeemed $484,604.87 of her 

personal investments in iVest and on October 1, 2006, she invested a further $853,500 in Focus and paid 

$1,500 in fees. She did not consult Me Salomon on any of these decisions (QCCS, paras. 206-207).  

31. Towards the end of 2006, co-trustee Miller urged Ms. Thompson to completely redeem 

166’s investments with Focus given the communications issues. From that point, Ms. Thompson 

and attorney Gemmill decided to search for a new financial advisor, but in the meantime, they 

chose to instead redeem the investments gradually to avoid any penalty (QCCS, para. 64). 

Me Salomon had no part in, nor was he aware of, any of these decisions. Miller in fact resigned as 

a trustee in December 2007 because Ms. Thompson and attorney Gemmill had refused to follow 

his advice for over a year (QCCS, para. 279).  

32. Throughout 2007, 166 received only part of the redemptions requested. Communications with 

Triglobal became increasingly difficult, and Me Salomon was made aware on a few occasions of these 

difficulties. In June 2007, Gemmill and Farns’ firm sent a demand letter to Triglobal on behalf of 166, 

seeking redemption as soon as possible without penalty. The Toronto office of what was then Ogilvy 

Renault sent a further demand letter in December 2007 seeking complete redemption of 166’s 

investment (QCCS, paras. 66-68). Me Salomon was not informed or consulted about any of this.  

                                            
9  Compare QCCS, para. 227, A.L.A., p. 39-40 and QCCA, para. 77, A.L.A., p. 80. 
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33. Unfortunately by December, Triglobal, iVest and Focus ceased doing business; receivers 

were appointed; assets were frozen; and Papadopoulos and Bright disappeared with the 

respondents’ investments, and those of hundreds of others (QCCS, paras. 68; 280).  

C. Judgments Below 

i. Superior Court, 2014 QCCS 3072 (Dulude, J.S.C.) 

34. After listening to and reviewing the testimony of the witnesses, and reviewing thousands 

of pages of exhibits, the Trial Judge found Papadopoulos and Bright liable for respondents’ 

investment losses, as well as $100,000 in moral damages and $500,000 in punitive damages. She 

dismissed the claim against Me Salomon and SKM.  

35. As the Court of Appeal noted, the Trial Judge correctly stated the legal principles governing 

the duty to advise, i.e. that the standard is that of a competent, prudent and diligent professional 

placed in the same circumstances, and that it is an obligation of means and not of result. For a 

breach of this duty to lead to liability (as in any case of civil liability), the plaintiff has the burden 

of proving fault, damages and causality between the fault committed and the damages incurred 

(QCCS, paras. 110-119).  

36. She then went on to consider whether Me Salomon was in a conflict of interest when he 

recommended Papadopoulos and Triglobal to Ms. Thompson. She found that Ms. Thompson was fully 

aware of Me Salomon’s friendship with Papadopoulos. Based on Me Salomon’s testimony – which she 

alone heard and thus was able to evaluate first-hand – and the totality of the evidence, and considering 

the relevant authorities, she rejected the respondents’ assertions that the sums Me Salomon received in 

October 2007 were commissions for referring the respondents to Triglobal. Indeed, at that time, the 

respondents were in the process of redeeming their investments (QCCS, paras. 132-165).  

37. With respect to Ms. Thompson’s personal investments, the Trial Judge found that 

Me Salomon overstepped and committed a fault in specifically recommending iVest for security 

of capital. She held that Me Salomon should have told Ms. Thompson that he could not provide 

any specific recommendations in relation to the security of the investments Papadopoulos 

proposed, and that he should have referred her directly to Papadopoulos (QCCS, paras. 188-199).  
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38. The Trial Judge found, however, that Me Salomon’s fault was not the cause of 

Ms. Thompson’s loss: the money invested in iVest was never in fact lost, and Me Salomon could 

not be held liable for subsequent decisions made without his knowledge or input. After she made 

her initial investment in 2004 – $100,000 in iVest and $1,245,000 in Manulife – Ms. Thompson 

dealt with Triglobal and Papadopoulos directly. She did not consult Me Salomon on subsequent 

investment decisions; he did not receive copies of her account statements; and he did not have 

access to her online account information (QCCS, paras. 200-210).  

39. The Trial Judge further found that by March 1, 2006, when Ms. Thompson decided to 

invest $335,449.53 in Focus, she had by then developed her own relationship with Papadopoulos 

and did not seek or rely on Me Salomon’s advice (QCCS, para. 211).  

40. The Trial Judge specifically considered and rejected Ms. Thompson’s testimony that she made 

her decision in reliance on the “climate of confidence” that Me Salomon would have created (QCCS, 

para. 212). The evidence as a whole demonstrated that Ms. Thompson no longer involved Me Salomon 

in her ongoing decisions, and that she decided to invest in Focus without even consulting him.  

41. In this light, the Trial Judge held that Me Salomon’s reassurances in 2003 could not lead to 

a general responsibility for all decisions taken without him and that it was not his role, in fact or 

in law, to anticipate Ms. Thompson’s future investments, obtain the details of same and make sure 

that at all times, the funds were safely invested (QCCS, paras. 213-214). Nor could he have been 

expected to discover the fraud. The Trial Judge held: “Focus was a fraud. Ms. Thompson has been 

the victim of the fraud of a third party for which Me Salomon bears no responsibility” (QCCS, 

paras. 213-215).  

42. With respect to 166, the Trial Judge found that the decision to invest through Triglobal was 

made by Ms. Thompson, who by then had an independent relationship with Papadopoulos, with 

the advice and agreement of attorneys Farn and Gemmill. 166 was not relying on Me Salomon’s 

advice with respect to its investment decisions, as it did not even involve him in the key strategy 

meeting (QCCS, para. 288).  

43. In addition, the Trial Judge found that Ms. Thompson alone decided to wire the money to 

Focus instead of to Manulife and iVest, as provided in the corporate resolutions. As the Trial Judge 

stated, “Even though she was sceptical (sic), Ms. Thompson, who was an educated business 
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woman, transferred the funds without consulting anyone, including Me Salomon. The Court is of 

the view that she is the one who made an imprudent decision at the time” (QCCS, para. 289).  

44. The Trial Judge moreover held that Me Salomon could not be held liable for failing to 

prevent a transaction of which he was never made aware, and only learned about after the fact, and 

that it was not his responsibility to verify, after the fact, if the vehicle chosen by his clients, on the 

advice of other professionals, was appropriate (QCCS, paras. 291-292; 300).  

45. The Trial Judge further held that Me Salomon did not commit a fault by recommending and 

expressing confidence in Papadopoulos and Triglobal, which was, at the time, a legitimate and 

well-respected financial firm (QCCS, paras. 302-303).  

46. With respect to causation, the Trial Judge found that by the time Me Salomon learned of 

the investments in Focus, there was no evidence that he could have done anything about it given 

the nature of a Ponzi scheme: the funds are never really “invested” but merely used to pay other 

investors and perpetuate the fraud. She concluded that the respondents’ loss was the direct 

consequence of the fraudulent activities of Papadopoulos and Bright and not Me Salomon’s fault 

(QCCS, paras. 306-318).  

ii. Court of Appeal, 2017 QCCA 273 (Kasirer, Vauclair, Parent, JJ.A.) 

47. The Court of Appeal reversed the Trial Judge’s decision with respect to Me Salomon and 

SKM and held them liable for the entire $6.8M, plus interest, that the respondents lost in 

Papadopoulos’s and Bright’s Ponzi scheme.  

48. Invoking the concept of the “prisme déformant” that it has relied on in prior 

jurisprudence,10 i.e. the notion that the Trial Judge viewed the facts through a distorted lens thus 

giving the Court of Appeal greater latitude to intervene, it substituted its own appreciation of the 

evidence for virtually all of the Trial Judge’s key factual findings on fault and causation.  

49. The Court of Appeal held that Me Salomon was liable for the losses because of a general 

“climate of confidence” that he created in Papadopoulos and Triglobal, starting with his initial 

fault in recommending iVest in 2003 as a secure investment. Viewing Me Salomon’s continued 

                                            
10  Ford du Canada ltée c. Automobiles Duclos inc., 2007 QCCA 1541 (“Ford”), para. 128; 

Francoeur c. 4417186 Canada inc., 2013 QCCA 191 (“Francoeur”), para. 64.  
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confidence in Papadopoulos as a “continuum”, the Court of Appeal decided that it was irrelevant 

that Me Salomon did not recommend Focus, the fund in which the respondents actually lost their 

money, and it was also irrelevant that by the time he learned they were invested in Focus, there 

was no evidence that anything could have been done.  

50. With respect to the fraud, the Court of Appeal held that the “climate of confidence” and 

the fraud were both faults that contributed to the loss and that the chain of causation had therefore 

not been interrupted by Papadopoulos and Bright’s fraud.  

51. The Court of Appeal did not consider whether the other professionals, or Ms. Thompson 

herself, had committed any contributory fault.  

---------- 

PART II – QUESTIONS IN ISSUE 
 

 

52. The question on this leave application is whether the proposed appeal raises issues of public 

importance that ought to be addressed by this Court, in particular:  

(a) If a lawyer refers clients to, and expresses confidence in, a professional who later 

commits fraud, in what circumstances should the referring lawyer be held liable for the 

losses the client incurs as a result of the fraud? 

(b) Is the “prisme déformant” consistent with the standard of palpable and overriding 

error, and if so, what are the guidelines and limits of its application? 

---------- 

PART III – ARGUMENT 
 

 

A. Liability of Referring Professionals 

53. The essence of the Court of Appeal’s reasoning is that because Me Salomon created a 

general “climate of confidence” in Triglobal and Papadopoulos, he is liable for all of 

Ms. Thompson and 166’s investment decisions, even those made without his knowledge or advice, 

because were it not for the “climate of confidence”, Ms. Thompson and 166 would never have 
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invested in Triglobal to begin with (see e.g. QCCA, paras. 76; 139).11 This represents a significant 

expansion of the liability of referring professionals, both with respect to the scope of the duty to 

advise and with respect to causation.  

i. Referrals, the duty to advise and the ill-defined “climate of confidence” 

54. While there are many cases that deal generally with lawyers’ duty to advise,12 very few 

cases address the scope of that duty in the context of referring the client to another professional.  

55. In Harris (Succession de) (a decision rendered in January 2016 that the Court of Appeal does 

not even mention) another panel of the same Court of Appeal held that referring lawyers must 

believe the person is competent to fulfill the mandate, based on reasonably informed knowledge 

of the recommended professional in the circumstances: 

L’avocat qui, comme en l’espèce, recommande de consulter une autre personne 
doit avoir la conviction que cette personne est compétente pour remplir 
adéquatement le mandat dont il est question. Sa conviction doit reposer sur une 
connaissance raisonnablement éclairée de la personne recommandée. En cette 
matière, tout est affaire de circonstances. 13  

56. The obligation is one of means, and not of result, and care must be taken not to evaluate 

the referral with 20/20 hindsight: “il faut éviter ici de juger du conseil de l’avocat et de sa 

recommandation à la lumière des fait découverts subséquemment”.14 

                                            
11  The Court of Appeal uses the term « climat de confiance » at paragraphs 35, 43 and 130 and 

footnote 24 of its judgment. This concept summarizes the essence of the judgment (as well 

as the respondents’ argument at trial and on appeal) which holds Me Salomon liable for 

continually expressing confidence in Papadopoulos and Triglobal in various ways. 

12  See e.g., Côté c. Rancourt, 2004 SCC 58, Labrie c. Tremblay, J.E. 2000-77 (C.A.), Simard 

c. Marcotte, J.E. 96-1181 (C.A.). 
13  Harris (Succession de), 2016 QCCA 50, (Dufresne, Marcotte, Hogue JJ.A.) (“Harris”), 

para. 22. In Harris, Me Salomon was exonerated of any fault in recommending Earl Jones, a 

highly-regarded estate planner who unbeknownst to hundreds of clients, perpetrated a fraud 

spanning several decades. 

14  Ibid., para. 28. 
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57. In that case, knowledge of Earl Jones’ reputation and the opinions of other satisfied clients 

were held to be sufficient to satisfy the standard of what a reasonably prudent and diligent 

professional would have done in the circumstances.  

58. The Trial Judge’s decision, though prior to Harris, is precisely in line with the standard 

Harris adopts. As she found, right up until its collapse in 2007, Triglobal had the reputation of a 

first-class investment firm, even winning a prestigious prize (QCCS, para. 303). Papadopoulos 

was the president of this highly-respected firm.  

59. Before investing his own savings with Papadopoulos in 2001, Me Salomon enquired as to the 

other professionals Triglobal and Papadopoulos dealt with. Many were professionals whom 

Me Salomon knew and respected, and that reassured him.15 Me Salomon also knew that friends, family 

members and clients were satisfied with the advice and returns they had received, as was Me Salomon 

himself (QCCS, paras. 34-35; 133-136). This goes beyond the standard in Harris, and is very probably 

beyond the knowledge most lawyers have when they refer their clients to another professional, such as 

an accountant, a financial advisor, an estate planner, a notary, or another lawyer.  

60. The Trial Judge’s finding that “[i]t is not because Me Salomon had confidence in 

Papadopoulos and Triglobal and said so that he committed a fault” is therefore entirely consistent 

with the proper legal standard (QCCS, para. 302).  

61. In this context, if a “climate of confidence” existed as to Papadopoulos and Triglobal, it is because 

confidence is the very reason for the referral. A client has confidence in the lawyer’s recommendation, 

and the lawyer has a reasonably informed confidence in the competence of the professional he or she 

recommends. Reasonably informed confidence will inevitably be based on reputation.  

62. To hold a lawyer liable as a result of creating a “climate of confidence” is to essentially 

make him or her the guarantor of that referral, even when, on the existing standard, the referral 

was done appropriately. It creates a new standard for the fault of a professional in the referral 

context, which goes well beyond the existing standard of behavior, represented by the decision of 

the same court, just over a year earlier, in Harris.  

                                            
15  QCCS, para. 34, A.L.A., p. 9; examination in chief of Ken Salomon dated January 11, 2013, 

A.L.A., pp. 185 to 189. 
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63. The Court of Appeal uses the “climate of confidence” to artificially expand the impact of 

Me Salomon’s fault in having recommended iVest as a secure investment in 2003, years prior to the 

investments by 166 and Ms. Thompson in Focus. There is no evidence that Me Salomon’s specific 

recommendation of iVest is what caused Ms. Thompson to invest with Papadopoulos and Triglobal in 

2004, and to continue investing with Triglobal thereafter. To the contrary, all of the evidence suggests 

that even if Me Salomon had not recommended iVest in particular, he would still have recommended 

Papadopoulos and Triglobal – which recommendation was not in itself a fault – and Ms. Thompson 

would still have invested with Papadopoulos and Triglobal, since she initially put the great bulk of her 

savings in Manulife and followed Papadopoulos’s advice for years thereafter.  

ii. The scope of the duty to advise after-the-fact with respect to subsequent decisions 

made without the lawyer’s knowledge or input and the issue of contributory fault 

64. The “climate of confidence” theory moreover renders the referring lawyer’s liability 

potentially limitless, notwithstanding the involvement of other attorneys and professionals.  

65. When a lawyer refers a client to another professional, it is reasonable to expect, as occurred 

in this case, that the client will develop his or her own relationship with that professional and the 

lawyer will not be involved nor be expected to give advice (unless specifically asked) with respect 

to decisions made with that other professional and often with other advisors. Yet, if liability can 

be based on a “climate of confidence”, when does it end?  

66. The Trial Judge, who had a fulsome appreciation of all of the testimonial and documentary 

evidence, found that over time, Ms. Thompson had developed her own relationship with 

Papadopoulos. She dealt directly with Papadopoulos and did not involve Me Salomon in most 

communications, nor did she discuss subsequent investment proposals with him (QCCS, para. 211).  

67. At the end of 2005, when it came time to consider investment strategies for the anticipated 

proceeds of the sale of 166’s assets, Ms. Thompson invited Papadopoulos to come to her home in 

Lindsay so that he could present his strategy to her attorneys Gemmill and Farn, whom she 

characterized as “key in [her] estate situation”.16 Me Salomon was neither invited to nor told of 

this meeting and no one sought or relied upon his advice with respect to 166’s investment strategy. 

                                            
16  Exhibit P-164, E-mail from Themis Papadopoulos to Judith Matte-Thompson re: Merci 

(10:02 a.m.), December 16, 2005, A.L.A., p. 117-118. 
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68. Gemmill, a co-trustee, and Farn, a commercial and estates lawyer and long-time personal 

and family business attorney to the Thompsons, apparently did no more verification than 

Me Salomon did before accepting Papadopoulos’s investment recommendations.  

69. Moreover, when it came time to actually invest the proceeds in February 2006, Ms. Thompson 

sent the money to Focus without informing anyone, much less Me Salomon. The Trial Judge found 

that “she [Ms. Thompson] is the one who made an imprudent decision at the time” (QCCS, para. 289).  

70. For the Court of Appeal however, the “climate of confidence” induced by Me Salomon 

renders all of this irrelevant, because without the “climate of confidence” Ms. Thompson would 

not have invested 166’s funds with Triglobal (QCCA, paras. 76; 140).  

71. With respect, this stretches potential liability for a referral to an unprecedented degree. A 

lawyer’s referral to another professional is not an undertaking to verify future investment decisions 

made years later, obtain the details of same and make sure that at all times, the funds are safely 

invested, even when not asked to do so. Nor is it a blanket guarantee upon which the client – and 

all of her other professional advisors – can rely without limit. It is incongruous, to say the least, to 

fault Me Salomon for failing to recommend independent advice, while at the same time attributing 

no consequence to the independent advice Ms. Thompson received from her attorneys Gemmill 

and Farn, nor to the unheeded advice of her co-trustee Miller who recommended immediate 

liquidation of the Focus investments.  

72. Contributory fault is a basic principle of Quebec civil law. Art. 1478 CCQ provides: 

1478. Lorsque le préjudice est causé par plusieurs 

personnes, la responsabilité se partage entre elles en 

proportion de la gravité de leur faute respective. 

La faute de la victime, commune dans ses effets avec 

celle de l’auteur, entraîne également un tel partage. 

1478. Where an injury has been caused by several 

persons, liability is shared between them in 

proportion to the seriousness of the fault of each. 

The victim is included in the apportionment when 

the injury is partly the effect of his own fault. 

73. The “climate of confidence” theory exposes referring lawyers to ill-defined obligations and 

potentially unlimited liability, and essentially absolves other actors, including the plaintiff, of all 

liability. It turns lawyers effectively into guarantors or insurers in the case of a fraud. Even in 

insurance law, fraud on the part of the insured is a reason for the insurer to be able to deny 
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coverage. The Court of Appeal’s approach is contrary to established legal principles and warrants 

the attention of this Court.  

iii. The “climate of confidence”, causation and fraud 

74.  Relying on the “climate of confidence”, the Court of Appeal deemed irrelevant the Trial 

Judge’s key findings on causation.  

75. As noted above, the Trial Judge found, as a matter of fact, that there was no evidence that 

once Me Salomon knew of 166 and Ms. Thompson’s investments in Focus, anything could have 

been done to recover their investments (QCCS, paras. 308; 314).  

76. In the Court of Appeal’s view, since absent the “climate of confidence”, the respondents 

never would have invested with Triglobal to begin with, it does not matter whether anything could 

have been done to recover the money they invested in Focus.  

77. This is a novel exception to the established principles of causation, which require the 

damages to be the “direct consequence” of the defendant’s fault.17  

78. As the Trial Judge found, although Me Salomon committed a fault in specifically 

recommending iVest, the money invested in iVest was not lost.  

79. Furthermore, and more fundamentally, the respondents did not lose money because their 

investments were ill-suited to their investment objectives nor because of any supposed conflict of 

interest on the part of Me Salomon. They did not even lose their money because they invested with 

Triglobal. They lost their money because Papadopoulos was, unbeknownst to hundreds of investors, 

a fraudster, and Focus and iVest were a Ponzi scheme. Nobody – not Me Salomon, not Gemmill, not 

Farn, not Miller and not Ms. Thompson – could have been expected to uncover this fraud.  

80. Using the “climate of confidence” concept as the cause of damages extends and broadens 

the ‘causal link’ in order to include a myriad of events (some going far back in time, and/or of 

seemingly limited significance), which ultimately devolves into a “but-for” cause, rather than a 

                                            
17  Art. 1607 CCQ; see e.g. Dallaire c. Paul-Emile Martel Inc., [1989] 2 SCR 419. 
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cause arising directly from a clear and specified fault and leading directly to the damages. This is 

contrary to the established principles of causation.18  

B. Is the “prisme déformant” consistent with the standard of palpable and overriding error? 

81. The Court of Appeal held that the Trial Judge, who actually heard the witnesses and 

reviewed thousands of pages of documentary evidence, failed to consider that Me Salomon was at 

all times acting for Ms. Thompson, for the Trust, and for 166, and that she failed to take a “global 

view” of the evidence, but instead distinguished too neatly between Ms. Thompson and 166, and 

between iVest and Focus (QCCA, paras. 65; 120). The Court of Appeal reasoned that this led the 

Trial Judge to view the evidence through a distorted lens which invalidates her findings with 

respect to fault and causation, and this reasoning is used to allow the Court of Appeal to intervene 

without having to identify one or more specific palpable and overriding errors.  

82. Used in this manner, the “prisme déformant” becomes inconsistent with the standard of 

palpable and overriding error that has been confirmed time and time again by this Court,19 and 

puts the Quebec Court of Appeal out of step with other appellate courts across the country.  

83. The “prisme déformant” was first developed in 2007 in Ford. In that case, the Court of 

Appeal held that the trial judge had applied the wrong legal standard for abuse of right, which led 

him to characterize as abusive much of Ford’s conduct which, analyzed according to the proper 

legal standard, was not abusive. The trial judge’s view of Ford’s conduct as abusive created a 

“tunnel vision” through which he then appreciated the entirety of the evidence, which allowed the 

Court of Appeal more latitude to intervene: 

[128]     En effet, le haut degré de déférence due au juge de première instance en 
matière d'évaluation de la preuve, principe maintes fois énoncé par la Cour 
suprême, ne peut faire obstacle à l'intervention d'une cour d'appel lorsqu'une 
analyse du dossier révèle que l'évaluation du juge de première instance s'est faite 
à travers un prisme qui doit être écarté et qui a clairement eu un effet déformant. 

                                            
18  Groupe Acme Canada inc. v. McCarthy Tétrault, REJB 2000-17361 (C.S.); G. (J.) c. Québec 

(Curateur public), EYB 2010-178546 (C.S.) and Therméca inc. c. Forgues, EYB 2005-

99439 (C.S.) 
19  See e.g., Housen c. Nikolaisen, 2002 CSC 33; Nelson (City) v. Mowatt, 2017 SCC 8. 
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84. In Francoeur, the trial judge had misinterpreted the provisions of an agreement, which led 

him to view certain parties’ conduct as concealment, when in fact the information in question was 

legitimately confidential. This misinterpretation impacted the trial judge’s overall assessment of 

those same parties’ credibility.20  

85. Unlike the circumstances in the Ford and Francoeur cases, in the present case the Court of 

Appeal does not fault the Trial Judge for committing any legal or even mixed (legal and factual) 

errors. Rather, it only identifies purported factual errors (which, with respect, do not amount to 

palpable and overriding errors), in order to invoke the concept of the “prisme déformant” to justify 

intervening in other findings of fact, likewise absent palpable and overriding errors.  

86. In particular, the Trial Judge did not commit a palpable and overriding error in holding that 

Me Salomon was not providing financial advice to 166. While his advice to Ms. Thompson may 

have impacted 166, that does not mean he advised the latter. When the Wills Memo, upon which 

the Court of Appeal heavily relies (QCCA, para. 59), is read in its entirety, it is crystal clear that 

Me Salomon is advising Ms. Thompson and her alone. The premise of the Wills Memo was to 

assist in developing a strategy that would allow Ms. Thompson to derive the maximum income 

from the Trust, consistent with her other obligations as a trustee, and to persuade the other trustees 

and the beneficiaries to accept. In the event of conflict, Me Salomon noted, “[t]he co-executors 

need to be persuaded to recognize and accept Judy’s needs and, if necessary, to place Judy’s 

interests ahead of those of the capital beneficiaries.”21  

87. It is moreover not a palpable and overriding error that the Trial Judge did not consider iVest 

and Focus to be indistinguishable, nor that the Trial Judge declined to adopt the “climate of 

confidence” argument that the respondents had relied on from the outset. In fact, she specifically 

considered and rejected it (QCCS, paras. 212-215).  

                                            
20  Francoeur c. 4417186 Canada inc., 2013 QCCA 191, para. 64; see also Droit de la famille 

– 132381, 2013 QCCA 1505, para. 104 and Droit de la famille – 161960, 2016 QCCA 1300, 

para. 76. Please see Dunkin’ Brands Canada Ltd. c. Bertico inc., 2015 QCCA 624, para. 120; 

Hydro-Québec c. Construction Kiewit Cie, 2014 QCCA 947, para. 102; and Desrochers c. 

2533-0838 Québec Inc., 2016 QCCA 825, paras. 44-49, where the Court of Appeal rejects 

the “prisme déformant”. 
21  Exhibit P-569, A.L.A., p. 145 and ff. 
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88. The Court of Appeal places great emphasis on what it sees as ethical breaches on the part of 

Me Salomon, including a lack of loyalty, failure to respect confidentiality and what the Court of Appeal 

interprets (contrary to the assessment of the Trial Judge) to be receipt of disguised commissions. With 

respect, the Court of Appeal’s robust disapproval of what it considered to be unethical actions appears 

to have been the Court of Appeal’s own “prisme déformant” which led the Court of Appeal to overturn 

the Trial Judge’s findings of fact contrary to abundant jurisprudence of this Court, and to hold 

Me Salomon liable for what is now, with interest and costs, an $8M judgment.  

89. Having criticized the Trial Judge for failing to perform a global analysis of the events, the 

Court of Appeal itself failed to consider: (i) the extensive evidence showing the respondents’ 

independent relationship with Papadopoulos; (ii) all of the decisions that were made without 

Me Salomon’s input or advice; (iii) the involvement of attorneys Gemmill and Farn; (iv) Miller’s 

ignored warnings; and (v) the fact that less than one year after having made its investment, 166 

decided to liquidate its holdings in Focus (albeit slowly, to avoid “penalties”), without consulting 

Me Salomon and notwithstanding his continued confidence in Papadopoulos and the purported 

“climate of confidence” which thereby supposedly resulted.  

90. The Court of Appeal even went so far as to edit from Ms. Thompson’s April 29, 2006 email 

– a central piece of evidence – parts upon which the Trial Judge specifically relied which go to the 

heart of Me Salomon’s role: 

Email as reproduced by in Trial Judgment: 

 

[227] However, on April 29, 2006, she wrote to Me 

Salomon, saying: 

 

Ken 

I do need to talk to you as a friend…I am a bit 

nervous about my investment from the sale. I 

have had a difficult time getting info and only 

have received a note from Austin Harris at 

Focus ststing amt of funds invested and interest 

to date. I have no contract to know about 

details…looks like a loan but I was told it is not 

…where are funds invested? The letter states 

there are conditions re early repayment and 

trequest for early repayment… I have not been 

informed of any of this. I think it all happened 

too fast and maybe I was too trusting….I think 

of bernie R and then the LaCroix scandal…I 

Email as reproduced by the Court of Appeal: 

 

[77] Quelques semaines seulement après le 

principal investissement de 166 chez Triglobal 

dans le fonds Focus, dont il est question dans le 

passage précité, madame Thompson informe Me 

Salomon de certaines inquiétudes : 

 

I am a bit nervous about my investment from 

the sale. I have had a difficult time getting info 

and only have received a note from Austin 

Harris at Focus ststing (sic) amt of funds 

invested and interest to date. I have no contract 

to know about details…looks like a loan but I 

was told it is not …where are funds invested? 

The letter states there are conditions re early 

repayment and trequest (sic) for early 

repayment… I have not been informed of any 

of this. I think it all happened too fast and 
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cannot afford to be caught in something that 

has not been fully explained. Perhaps I need to 

reconsider having all of my eggs in one basket. 

As a friend and confident I would like to talk to 

you…outside of business…  (Word for word 

transcription) 

 

[Underlining in Trial Judgment] 

maybe I was too trusting….I think of bernie R 

and then the LaCroix scandal…I cannot afford 

to be caught in something that has not been 

fully explained. Perhaps I need to reconsider 

having all of my eggs in one basket. 

 

[Underlining in Court of Appeal Judgment] 

91. All of this illustrates the danger of an overly permissive standard of intervention on findings 

of fact, by relying on the “prisme déformant”. While this concept may be appropriately applied in 

some circumstances, and in particular when a trial judge misinterprets the law or a contract, clear 

parameters are required so that it does become a construct to allow for result-oriented intervention 

in findings of fact.  

---------- 

PART IV – SUBMISSION AS TO COSTS 
 

 

92. The Applicants submit that the costs of this application should follow the event. 

---------- 

PART V – ORDER SOUGHT 
 

 

93. The Applicants seek an order granting them leave to appeal, with costs to follow. 

All of which is respectfully submitted, this 20th day of April, 2017. 

 

 

Montréal, April 20, 2017 

 

 

________________________________________ 

Me Douglas Mitchell 

Me Audrey Boctor 

Me Emma Lambert 

Irving Mitchell Kalichman LLP 

Counsel for Applicants 



- 115 - 

APPLICANTS’ Factum  Table of Authorities 
   

 

PART VI –TABLE OF AUTHORITIES 
 

 

Legislation Paragraph(s) 
 

Civil Code of Québec, CQLR, c. CCQ-1991  ................................................77 

(English) Art. 1607 

(Français) art. 1607 

Jurisprudence 

Brunet c. Axa Assurances inc., 2016 QCCA 832  ..................................................3 

Côté c. Rancourt, 2004 SCC 58  ................................................54 

Dallaire c. Paul-Emile Martel Inc., [1989] 2 SCR 419  ................................................77 

Desrochers c. 2533-0838 Québec Inc., 2016 QCCA 825  ................................................84 

Droit de la famille – 132381, 2013 QCCA 1505  ................................................84 

Droit de la famille – 161960, 2016 QCCA 1300  ................................................84 

Dunkin’ Brands Canada Ltd. c. Bertico inc., 2015 QCCA 

624  ................................................84 

Ford du Canada ltée c. Automobiles Duclos inc., 2007 

QCCA 1541  ........................................6,48,85 

Francoeur c. 4417186 Canada inc., 2013 QCCA 191  ........................................6,48,85 

G. (J.) c. Québec (Curateur public), EYB 2010-178546 

(C.S.)  ................................................80 

Groupe Acme Canada inc. v. McCarthy Tétrault, REJB 

2000-17361 (C.S.)  ................................................80 

Harris (Succession de), 2016 QCCA 50  ...........................................55,56 

Housen c. Nikolaisen, 2002 CSC 33  ................................................82 

Hydro-Québec c. Construction Kiewit Cie, 2014 QCCA 947  ................................................84 

Labrie c. Tremblay, J.E. 2000-77 (C.A.)  ................................................54 

Nelson (City) v. Mowatt, 2017 SCC 8  ................................................82 

http://legisquebec.gouv.qc.ca/fr/showdoc/cs/CCQ-1991?langCont=en#se:1607
http://legisquebec.gouv.qc.ca/fr/showdoc/cs/CCQ-1991?langCont=fr#se:1607


- 116 - 

APPLICANTS’ Factum  Table of Authorities 
   

 

Jurisprudence (suite) Paragraph(s) 

Simard c. Marcotte, J.E. 96-1181 (C.A.)  ................................................54 

Therméca inc. c. Forgues, EYB 2005-99439 (C.S.)  ................................................80 


