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RESPONDENTS’ MEMORANDUM OF ARGUMENT 

 

PART I – OVERVIEW AND STATEMENT OF FACTS 

 

A. Overview 

1. The Application for Leave to Appeal brought by the Applicants, Kenneth F. Salomon 

(Mtre. Salomon) and Sternthal Katznelson Montigny LLP, raises no issue of public importance. 

This case is about the application of settled principles of professional negligence and conflict of 

interest to a very specific and unusual set of facts. It is about a lawyer who accepted tens of 

thousands of dollars in the form of secret commissions from a financial advisor, while giving (and 

charging for) negligent legal advice in relation to that advisor and his investment funds.  

2. Compliance with the professional standards identified in the judgment of the Court of Appeal 

is not challenging. All that lawyers must do is:  

(a) decline secret kickbacks from the people they endorse and refer their clients to; and  

(b) provide fee-paying clients with appropriate and non-negligent legal services. 

3. The Quebec Court of Appeal broke no new legal ground in recognizing and applying these 

standards. They are obvious and uncontroversial. They are respected by lawyers across the country 

every day. Nothing in the case gives rise to any uncertainty requiring the Supreme Court’s examination. 

B. Facts 

4. The Respondent Judith Matte-Thompson (Ms. Thompson) is a 74-year old widow. Her late 

husband, Malcolm “Mac” Thompson (Mr. Thompson), died in March 2003. Mr. Thompson was 

a successful businessman. Through 166376 Canada Inc. (166), among other companies, he owned 

and operated various restaurant franchises in Ontario and Quebec. For many years prior to 

Mr. Thompson’s death, Mtre. Salomon provided the couple with a variety of professional legal 

services in relation to their Quebec business interests and some personal matters. 

5. Upon Mr. Thompson’s death, Mtre. Salomon became a legal advisor to Ms. Thompson and 

continued to provide professional legal services to 166. In particular, he provided Ms. Thompson 

and 166 with key legal advice as to the terms of the two wills (the Wills) left by Mr. Thompson, 

one of which (the Will) concerned the shares in the private companies owned by Mr. Thompson, 
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notably the shares of 166. The Wills created trusts, of which Ms. Thompson was the income 

beneficiary, and their respective children were the capital beneficiaries.  

6. Shortly after Mr. Thompson’s death, Mtre. Salomon introduced Ms. Thompson to Themis 

Papadopoulos (Papadopoulos) who, along with Mario Bright (Bright), was a principal of 

Triglobal Capital Management Inc. (Triglobal), an investment company headquartered in 

Montreal. Legal fees were charged for that introduction.1 

7. In a foundational written opinion dated September 16, 2003, provided to Ms. Thompson and 

formally addressed to 166 (the Wills Memo), Mtre. Salomon opined that capital preservation was a 

“paramount” requirement for the assets in the trusts.2 Given Ms. Thompson’s age and limited financial 

experience, capital preservation was a paramount requirement for her personal funds as well.3 

8. To respect the legal requirement of capital preservation, Mtre. Salomon strongly 

recommended that Ms. Thompson invest with Papadopoulos. More specifically, Mtre. Salomon 

recommended to Ms. Thompson and 166 that investments should be made in iVest Fund Ltd. 

(iVest),4 which was a mutual fund based in the Bahamas. 

9. Between January 2004 and October 2006, Ms. Thompson invested through Triglobal a total 

of $1,686,915.69 of her personal assets in iVest and Focus Management Inc. (Focus).5 Focus was 

a Cayman Islands corporation. 

10. In February and April 2006, 166 invested through Triglobal a total of $5,830,642.01 of its 

assets in Focus.6 166, through its director Ms. Thompson, intended to invest with Triglobal,7 in the 

same investment vehicles that had been previously recommended to them by Mtre. Salomon and 

Papadopoulos.8 However, Ms. Thompson was directed by Papadopoulos to make a wire transfer 

to Focus, not iVest.9 

  

                                            
1  Exhibit P-17 at 4 (entry for August 19, 2003), Respondents’ Response (RR), p. 21. 
2  Trial judgment at para. 123; Appeal Judgment at para. 64. 
3  Expert Report of S. Perreault, Exhibit P-570 at paras. 52-53, RR, p. 36. 
4  Trial Judgment at paras. 174, 184, 192; Appeal Judgment at paras. 52-53, 59-60, 62-64, 123, 

125. 
5  Trial Judgment at para. 51 and 58; Appeal Judgment at paras. 18-22. 
6  Trial Judgment at para. 57; Appeal Judgment at para. 22. 
7  Appeal Judgment at para. 76. 
8  See note 4, supra. 
9  Trial Judgment at para. 223. 
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11. The evidence shows that iVest and Focus were related corporate entities and that both were 

controlled and beneficially owned by Papadopoulos and Bright. iVest and Focus played a “closely-

interconnected role”10 and were part of the same fraudulent Ponzi scheme created, operated and 

orchestrated by Papadopoulos and Bright (iVest/Focus Ponzi Scheme).11 

12. In December 2007, Papadopoulos and Bright absconded with the funds. The evidence 

established that there were virtually no assets remaining in either iVest or Focus.12 

13. The facts set out in Parts I.B and I.C of the Applicants’ Memorandum of Argument 

(the Memorandum) are incomplete and omit essential elements of the evidence that form the basis 

of the Court of Appeal’s judgment (the Appeal Judgment). The four areas where the facts need 

to be completed or corrected are described below. 

1. The continual involvement of Mtre. Salomon in advising Ms. Thompson and 166 

14. The Applicants’ description of the advice provided by Mtre. Salomon in respect of 

Papadopoulos, Bright, and their funds is incomplete. It omits the legal professional context in 

which that advice was provided, the ongoing advice given to the Respondents beyond the initial 

recommendation and the fees often charged by the Applicants for that advice.  

15. The description provided by the Applicants refers to the initial recommendation of 

Papadopoulos and Triglobal by Mtre. Salomon,13 the introduction in summer 2003,14 the 

encouragement to Ms. Thompson to invest “principally” in Manulife and “to a lesser extent” in 

iVest,15 and his reassurance that “everything is fine” when Ms. Thompson expressed concern 

immediately after investing more than $6 million of her and 166’s funds.16 

16. The following salient facts reveal the true extent and the continual nature of Mtre. Salomon’s 

involvement in advising Ms. Thompson and form part of the fuller evidentiary foundation that led 

to the Court of Appeal’s conclusion on professional liability:  

                                            
10  Report of Focus Joint Liquidators, Exhibit P-568, Application for Leave to Appeal (ALA), p. 125. 
11  Trial Judgment at paras. 90-91. 
12  Appeal Judgment at para. 28. 
13  Memorandum at para. 15, ALA, p. 98. 
14  Memorandum at para. 17, ALA, p. 99. 
15  Memorandum at para. 18, ALA, p. 99. 
16  Memorandum at para. 29, ALA, p. 101. 
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(a) On August 19, 2003, Mtre. Salomon sent an email to Ms. Thompson saying, “iVest is 

the hedge fund that Themis and his partner Mario Bright have developed and that will yield 

somewhere between 6% and 7% […] iVest is an excellent vehicle whenever security of the 

capital is important (as with the grandchildren and yourself).”17 

(b) On September 9, 2003, and again on October 21, 2003, January 13, 2004, February 24, 

2004, and October 31, 2005, Mtre. Salomon met with Ms. Thompson and Papadopoulos in 

Montreal.18 

(c) On September 15, 2003, Mtre. Salomon sent to Ms. Thompson a memo, addressed to 

166, recommending investment of estate assets in iVest (iVest Memo).19 

(d) On September 16, 2003, Mtre. Salomon sent to Ms. Thompson the Wills Memo, 

addressed to 166, providing his legal interpretation of the wills of Ms. Thompson’s deceased 

husband, opining that capital preservation was a “paramount” requirement for the assets in 

the testamentary spousal trusts.20 

(e) On October 23, 2003, Mtre. Salomon sent an email to Ms. Thompson saying that 

Papadopoulos is “very conservative when it comes to preservation of capital.”21 

(f) On January 28, 2004, Mtre. Salomon sent an email to Ms. Thompson saying that the 

“Triglobal portfolio provides guarantees on the capital.”22 

(g) On July 6, 2004, Mtre. Salomon sent an email to Ms. Thompson saying that the 

“Triglobal proposal is less risky” than RBC.23 

                                            
17  Trial Judgment at para. 174 and Appeal Judgment at para. 52. 
18

  Trial Judgment at para. 48; Exhibits P-46, RR, p. 25, P-50, RR, p. 26, P-137, RR, p. 27. 
19  Appeal Judgment at para. 59 and Exhibit P-569, ALA, p. 147. 
20  Trial judgment at para. 123 and Appeal Judgment at para. 64. 
21  Trial Judgment at para. 49 and Appeal Judgment at para. 62. 
22  Exhibit P-45, RR, pp. 22-24. 
23  Trial Judgment at para. 184 and Appeal Judgment at para. 123. 
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(h) On June 13, 2005, Mtre. Salomon sent an email to Ms. Thompson interpreting the 

Ontario Trustee Act and saying that “iVest may be a better product […] both forms of 

investment [iVest and Manulife] are excellent and quite conservative”.24 

(i) On June 29, 2005, Mtre. Salomon forwarded an email to Ms. Thompson in which he 

asked Papadopoulos what he “would recommend for her when she disposes of all of her 

properties” and suggested iVest.25 

(j) On November 10, 2005, Mtre. Salomon accompanied Papadopoulos to a meeting held 

in Kingston, Ontario, with Ms. Thompson, where the proceeds of the upcoming sale of 166’s 

assets and the investment strategy were discussed.26 

(k) On November 17, 2005, Mtre. Salomon sent an email to Ms. Thompson offering to 

send a detailed description of the estate to Papadopoulos,27 which he then proceeded to do 

in January 2006. 

(l) On November 17, 2005, Mtre. Salomon sent to Ms. Thompson the resolutions he 

drafted authorizing 166 to invest in iVest (the Resolutions).28  

(m) On January 30, 2006, Mtre. Salomon sent a detailed email to Papadopoulos providing 

an interpretation of the Will and trust obligations regarding 166, essentially repeating the 

Wills Memo.29 

(n) On April 17, 2006, after the sale of the assets of 166 and the investment of the 

significant proceeds in Focus, Mtre. Salomon sent an email to Ms. Thompson stating: “[I] am 

meeting [T]hemis and Mario Bright for an early dinner and discussions re the new funds that 

are being created. So exciting!”30 

                                            
24  Appeal Judgment at para. 125. 
25  Appeal Judgment at para. 127.  
26  Exhibit P-169, RR, p. 30. See also Trial Judgment at para. 221. This meeting was a month 

prior to the meeting in Lindsay, Ontario mentioned by the Applicants at para. 22 of the 

Memorandum, ALA, p. 99. 

27  Exhibit P-144, RR, pp. 28-29. 
28  Trial Judgment at para. 56 and Appeal Judgment at para. 129.  
29  Exhibit P-192, RR, p. 31. 
30  Exhibit P-222, RR, p. 32. 
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(o) On April 29, 2006, when Ms. Thompson wrote an email to Mtre. Salomon expressing 

concern about the investment of the sale proceeds in Focus, Mtre. Salomon wrote back and said 

“I am certain that everything is ok”.31 

(p) On September 27, 2006, in response to a request for an explanation of the investment 

in Focus and as part of his attempt to reassure both 166 and its accountant that the investment 

was secure, Mtre. Salomon received a letter from Austin Harris, the managing director of 

Focus, purporting to explain the company’s investment strategy. Mtre. Salomon charged for 

his review of this letter, but never explained to his clients that it was meaningless and utterly 

unsatisfactory.32 

(q) On November 30, 2006, Mtre. Salomon wrote to Ms. Thompson, addressing her as 

“Mme President”, to say “Visited Mario Bright in Nassau. He has become resident there in 

order to manage the Focus, iVest and structured products funds. All is well.”33 

(r) On May 18, 2007, La Presse published a damning article about iVest and Focus,34 yet 

Mtre. Salomon never brought this to the attention of Ms. Thompson with a view to explaining 

her legal options. Instead, Mtre. Salomon gave advice to Papadopoulos on having the article 

removed from the newspaper’s website, and in June 2007, he received ostensible 

redemptions of his investments with Papadopoulos in the amount of $50,000, as set out in 

the chronology below, at paragraph 22. 

(s) On July 26, 2007, Mtre. Salomon wrote to Ms. Thompson that the “Triglobal returns 

continue to be excellent and I remain very happy to have my investments performing so well 

with such controlled risk”.35 

(t) On August 24, 2007, Mtre. Salomon sent an email to Papadopoulos forwarding 

Ms. Thompson’s email asking about the La Presse article (mentioned above), and he stated, 

                                            
31  Appeal Judgment at paras. 77-78. 
32  Trial Judgment at paras. 126, 167 and 234. 
33  Appeal Judgment at para. 130. 
34  Trial Judgment at para. 260. 
35  Appeal Judgment at para. 133. 



- 7 - 
 

Respondents’ Memorandum of Argument  Overview and Statement of Facts 
   

 

“We should respond…Please let me know how you want me to handle this. … I think that 

your lawyers should try to get the original article stricken from the website.”36 

(u) On September 29, 2007, Mtre. Salomon wrote to Ms. Thompson that “I think that the 

two funds (iVest and Focus) are performing as predicted”.37 

17. Mtre. Salomon invoiced for many of the above activities,38 also a salient fact left out in the 

Applicants’ factual description.  

2. The securities violations by Papadopoulos and Bright at the time of endorsement 

by Mtre. Salomon, and the latter’s omission to verify 

18. The Applicants’ factual review omits to mention the securities violations by Papadopoulos 

and Bright and the fact that those violations existed throughout the time that Mtre. Salomon was 

advising that purchase of their unlawful products would satisfy the legal requirement of 

preservation of capital. The following is a summary of the securities violations and irregularities: 

(a) Papadopoulos, Bright, and Triglobal did not hold the permit for securities advisors or 

dealers provided for under the legal regime administered by the Autorité des marchés 

financiers of Quebec (AMF).39 

(b) Neither Focus nor iVest was ever registered with the AMF. On no occasion did either 

entity file any prospectus or offering memorandum with any regulatory authority. 

19. The Applicants’ factual review omits to mention that Mtre. Salomon made no verifications 

regarding any of the above items, among others. He failed to conduct even minimal due diligence 

on the persons and products that he advised would ensure capital preservation.  

3. Mtre. Salomon’s deep and flagrant conflict of interest 

20. In Part I.C of their Memorandum, the Applicants refer to sums received by Mtre. Salomon 

in October 2007, and assert that the trial judge concluded that these were not referral 

                                            
36  Exhibit P-505, RR, p. 33; Appeal Judgment at paras. 101-103. 
37  Appeal Judgment at para. 134. 
38  Trial Judgment at paras. 126 and 167. 
39  Appeal Judgment at para. 117. Bright held such a permit between 2001 and 2003 when he 

was at Norbourg Capital. 
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commissions.40 However, what the Applicants omitted from their factual review is the key fact 

that Mtre. Salomon received secret commissions from Papadopoulos in the amounts of $20,000 in 

May-June 2006 and $8,000 in February 2007. The existence of these secret commissions was 

critically important in the analysis of the Court of Appeal.41 

21. The payments were made by Themis Papadopoulos Financial Services Inc. (TPFS) to 4307909 

Canada Inc. (430), a company which was specifically incorporated by Mtre. Salomon at the request of 

Papadopoulos for the purpose of receiving the payments. The company’s constituting document stated 

“financial consulting” as its purpose. No such service was provided. 430 issued false invoices to TPFS 

for the commission amounts.  

22. The chronology surrounding the payments is revealing: 

(a) On February 24, 2006, 166 invested $4,975,527.32 in Focus. 

(b) On March 1, 2006, Ms. Thompson personally invested $333,915.69 in Focus. 

(c) On March 16, 2006, Mtre. Salomon incorporated 430. 

(d) On April 5, 2006, 166 invested $855,114.69 in Focus. 

(e) On May 16, 2006, 430 received a first payment of $10,000 from TPFS, for which 430 

issued a false invoice. 

(f) On June 9, 2006, 430 received a second payment of $10,000 from TPFS, for which 

430 again issued a false invoice. 

(g) On February 6, 2007, 430 received a payment of $8,000 from TPFS. 

(h) In June 2007, within a month of the damning La Presse article mentioned above, 

Mtre. Salomon received from Papadopoulos payments totaling $50,000, ostensibly pursuant 

to redemption requests, but the Applicants chose not to provide any documents evidencing 

the redemption or the request. 

                                            
40  Memorandum at para. 36, ALA, p. 102. 
41  Appeal Judgment at paras. 90-109. 
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(i) On September 30, 2007, Papadopoulos instructed Mtre. Salomon to send an invoice of 

$50,000 to TPFS in order for him to be able to issue “his bi-weekly $5,000 cheque”. 

(j) On October 3 and 26, 2007, 430 received two cheques in the amount of $5,000 each.42 

4. The loss in iVest and the interconnected relationship between iVest and Focus 

23. The Applicants state multiple times that there was no loss in iVest.43 This is incorrect. When 

Papadopoulos and Bright fled the country, Ms. Thompson had US $14,242 invested in iVest and 

166 had US $9,720 in iVest.44 These monies were lost due to the fraud. The AMF compensated 

Ms. Thompson and 166 for this loss since iVest qualified as a fund covered by the compensation 

regime established under An Act Respecting the Distribution of Financial Products and Services.45  

24. The evidence of the liquidators appointed to administer Focus established that iVest and 

Focus were part of a single Ponzi scheme.46 The Court of Appeal itself concluded in a different 

case that “Papadopoulos et Bright contrôlaient les fonds iVest et Focus, par lesquels ils faisaient 

transiter certains placements confiés à Triglobal, afin d’en frustrer les clients de cette dernière.”47 

The Applicants’ neat distinction between iVest and Focus is artificial. 

25. For all the Applicants’ attempts to distinguish iVest from Focus, they omit to mention the fact that 

Mtre. Salomon sent an email to Papadopoulos on May 9, 2007, clearly conveying his belief that he 

considered Focus to be safer than iVest: “She [Ms. Thompson] is unhappy with the Focus setup. Can we 

make it simpler? Perhaps straight Ivest? Or is the idea to have the capital in the less risky Focus?”48 

C. Judgments Below 

1. Superior Court, 2014 QCCS 3072 (Dulude J.) 

26. Dulude J. of the Quebec Superior Court dismissed the Respondents’ action against the 

Applicants (the Trial Judgment). Regarding the claim for Ms. Thompson’s personal investments, 

                                            
42  Trial Judgment at paras. 57-58, 143, 146, 150-152 and Exhibit P-567, RR, pp. 34-35. 
43  Memorandum at footnote 6, paras. 38 and 78, ALA, pp. 99, 103 and 110. 
44  Exhibits P-666, RR, p. 37 and P-667, RR, p. 38. 
45  CQLR c. D-9.2, s. 258. 
46  See notes 10-11, supra. 
47  Brunet v. AXA Assurances Inc., 2016 QCCA 832 at para. 15. 
48  Appeal Judgment at para. 131 [emphasis added]. 
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the trial judge found that Mtre. Salomon had committed a fault in strongly recommending that 

Ms. Thompson invest with Papadopoulos, Triglobal, and iVest. He had breached his professional 

standard of care by advising Ms. Thompson that her investments were not risky and by not 

informing her of the limits of his abilities with respect to investment transactions.49 

27. However, the trial judge concluded that there was no causal link between the prejudice suffered by 

Ms. Thompson and Mtre. Salomon’s fault. According to the trial judge, that fault was unrelated to her 

later investments in iVest in December 2004 and in Focus in March and October 2006.50 

28. Regarding the claim for 166’s investments, while the trial judge did not believe 

Mtre. Salomon’s claim that “he knew nothing” of the investments made by 166,51 she found that 

Mtre. Salomon did not commit a fault and breach his duty to advise 166.52 The trial judge further 

concluded that, even if Mtre. Salomon had committed a fault, there was no causal link with the 

prejudice suffered by 166 since “the loss appears to have already occurred”.53 

2. Court of Appeal, 2017 QCCA 273 (Kasirer, Vauclair, Parent JJ.A.) 

29. The Court of Appeal unanimously reversed the Trial Judgment. The Court of Appeal held 

that Mtre. Salomon did commit faults against 166 and that there was a causal link between 

Mtre. Salomon’s faults against Ms. Thompson and 166, on the one hand, and the loss of more than 

$6 million by the Respondents, on the other hand. 

30. The Court of Appeal found that many of the faults described by the trial judge as having 

been committed against Ms. Thompson were also faults against 166.54 It described these numerous 

and continual faults as follows: 

(a) negligent recommendation of a foreign hedge fund as a secure investment; 

(b) absence of any due diligence regarding the recommended fund, in addition to its being 

inappropriate; 

(c) absence of any due diligence of the conditions relating to the recommended investment; 

                                            
49  Trial Judgment at paras. 192-196. 
50  Trial Judgment at paras. 200-216. 
51  Trial Judgment at paras. 169, 220. 
52  Trial Judgment at paras. 217-305. 
53  Trial Judgment at para. 308. 
54  Appeal Judgment at para. 69. 
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(d) absence of any due diligence with the AMF; 

(e) misleading the client into erroneously believing that the investments proposed by 

Triglobal were secure.55 

31. The Court of Appeal held that Mtre. Salomon’s faults were not temporally limited to 2003 and 

the beginning of 2004. The faults were not limited to the iVest fund.56 According to the Court of 

Appeal, Mtre. Salomon’s faults were continual in nature given that Mtre. Salomon intervened 

throughout the 2003-2007 period, without ever conducting any form of minimal due diligence 

regarding Papadopoulos, Bright, Triglobal, iVest, and Focus. This constituted a breach of the duty to 

advise,57 and the successive faults on the part of Mtre. Salomon in connection with the advisors and 

the funds that were unsuitable for the Respondents caused the losses suffered by them.58 

32. The Court of Appeal also held that Mtre. Salomon’s conflict of interest constituted a further 

fault committed against the Respondents.59 It found that the trial judge adopted an unduly 

restrictive approach to the notions of duty of loyalty and avoidance of conflict of interest, and 

concluded that “Me Salomon néglige la protection de l’intérêt des appelantes [Thompson et 166] 

parce que son jugement est obnubilé par ses liens avec Papadopoulos, que ceux-ci soient qualifiés 

de personnels ou de financiers”.60 

PART II – QUESTIONS IN ISSUE 

 

33. The Applicants pose the following questions as raising issues of public importance that ought 

to be addressed by this Court: 

(a) If a lawyer refers clients to, and expresses confidence in, a professional who later 

commits fraud, in what circumstances should the referring lawyer be held liable for the losses 

the client incurs as a result of the fraud? 

(b) Is the “prisme déformant” consistent with the standard of palpable and overriding 

error, and if so, what are the guidelines and limits of its application?

                                            
55  Appeal Judgment at para. 69. 
56  Appeal Judgment at para. 70. 
57  Appeal Judgment at paras. 71-89. 
58  Appeal Judgment at paras. 74, 145. 
59  Appeal Judgment at para. 90. 
60  Appeal Judgment at paras. 97 and 104-108. 
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34. The answers to these questions in the present case are self-evident: 

(a) A lawyer will be held liable if he commits a fault that causes injury to his client. He 

will commit a fault where he negligently advises his client to use the services of a 

professional, continues to express confidence in and endorse that professional over the 

course of that professional’s mandate, fails to conduct any form of basic legal due diligence, 

while repeatedly invoicing his client for his services. He will further commit a fault where 

he receives secret commissions from the professional in consideration for convincing his 

client to use the professional’s services. If the lawyer commits these faults and the 

professional wrongfully causes losses to the client, the lawyer and the professional will 

together be held liable in solidum for the client’s losses. 

(b) The “prisme déformant” metaphor has been used on numerous occasions by the Court 

of Appeal. It simply refers to situations where an error, whether it is an error of law, fact, or 

mixed law and fact, has the effect of irremediably tainting a trial judge’s subsequent analysis. 

The well-established notion of “prisme déformant” is simply illustrative of errors that justify 

appellate review. 

PART III – ARGUMENT 

A. The Application for Leave to Appeal raises no issue of public importance 

35. The questions raised by the Applicants manifestly do not raise any issue of public importance 

justifying this Court’s attention. On the contrary, this matter involves the application of settled law 

to very specific and unusual facts. The Appeal Judgment does not signal any change with regard 

to how lawyers in Quebec, or in Canada generally, should serve their clients. 

36. This case is about a lawyer who was negligent in advising about the suitability of financial 

advisors and offshore funds, and who failed to discharge the duty to advise (“devoir de conseil”) 

incumbent on legal advisors. It is about a serious conflict of interest resulting from, among other 

things, the payment of secret commissions.  

37. This case is not about simple referrals by lawyers to other professionals and for which legal 

fees are not typically charged. Nothing in the Appeal Judgment imposes a burden on referring 

lawyers to foresee fraud committed by the professionals to whom they refer their clients.
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38. The Appeal Judgment involves no more than the straightforward application of settled 

principles governing professional liability. The Court of Appeal properly discharged its 

institutional role of a court of error. The Appeal Judgment raises no issue requiring this Court’s 

guidance. Leave to appeal should be denied. 

B. Settled principles of professional liability  

39. It is a fault for a lawyer to give negligent legal advice, especially when “ces fautes se sont 

perpétuées au fil des années”,61 regarding financial advisors and inherently risky offshore funds, 

without having performed a basic legal due diligence regarding the advisors or the funds endorsed 

by the lawyer, while nonetheless charging fees. It is also wrongful conduct and a fault for that 

lawyer secretly to receive tens of thousands of dollars from the advisor in exchange for having 

delivered his clients to that advisor. The Court of Appeal simply said: Do not do this.  

40. For lawyers advising their clients about the legal aspects of ensuring the security of funds to 

be invested, nothing has changed. The Appeal Judgment is consistent with the existing law on 

professional liability and calls for no change in how lawyers are to conduct themselves. 

1. This case is not about mere referrals  

41. The Applicants make the in terrorem claim that as a consequence of the Court of Appeal’s 

judgment, “professionals will no longer be willing to take the risk of providing referrals at all”.62 

Prognosticating on the effect of the Court of Appeal’s judgment on lawyers simply providing 

referrals is a sterile exercise. That was not the issue before the Court of Appeal and its judgment 

says nothing about liability of lawyers providing run-of-the-mill referrals where no legal advice is 

provided, and fees are not charged or secret commissions received. As demonstrated above, 

Mtre. Salomon’s conduct in this matter went well beyond what may be described as a referral. 

42. The Applicants refer to the judgment of the Court of Appeal in the matter of Harris (Succession 

de) (Harris), 63 a case involving a referral by Mtre. Salomon of his client an estate liquidator, to Earl 

Jones (Jones), someone who was supposed to provide professional assistance for the administration 

of the estate. Jones defrauded the estate. The judgment shows that the law governing what may be 

                                            
61  Appeal Judgment at para. 145. 
62  Memorandum at para. 8, ALA, p. 97. 
63  2016 QCCA 50; Memorandum at para. 55, ALA, p. 106. 



- 14 - 
 

Respondents’ Memorandum of Argument  Argument 
   

 

described as “mere” referrals is clear. On the issue of fault and the due diligence that a lawyer must 

exercise in making a referral, the Court of Appeal in Harris reiterated the uncontroversial principle 

that prudent and competent attorneys must act diligently when they refer clients to other 

professionals.64 

43. However, as the Court of Appeal pointed out in Harris: “En cette matière, tout est affaire de 

circonstances.”65 There are many factual distinctions between Harris and the present case. Unlike 

the present case, in Harris, there was no evidence that Mtre. Salomon provided, over multiple 

years, extensive and continuing negligent legal advice in relation to Jones or the assets of the estate. 

There was also no evidence of Mtre. Salomon having received secret payments from Jones for the 

referral. 

44. Since, in the present case, Mtre. Salomon did not merely offer a referral, but provided and 

charged for ongoing legal services, there was thus much more to be done by a diligent attorney 

than simply asking friends, family, and clients about Triglobal, Papadopoulos, and Bright.66  

45. As noted by the Court of Appeal in the present case, Mtre. Salomon’s fault arose “en ne 

limitant pas son intervention auprès des appelantes à une simple recommandation de Triglobal, 

de son représentant Papadopoulos et des produits qu’ils offraient”.67 In other words, if this were 

actually a case of a mere referral, the analysis might be different. 

46. The Harris case was canvassed by both parties in the hearing before the Court of Appeal. 

The legal principles are settled, obviously there is no conflict between the legal principles applied 

in Harris and those applied by the Court of Appeal in the present case, and everything turns on the 

particular facts of the case. The Applicants’ referral argument raises no issue of public importance 

warranting this Court’s review. 

2. The secret commissions and the serious conflict of interest 

47. It is revealing that the Applicants do not directly address the issue of the payments made by 

Papadopoulos to Mtre. Salomon in 2006 and early 2007, and which clearly constitute commissions 

                                            
64  Harris, ibid. at paras. 16 and 20. 
65  Harris, ibid. at para. 22. 
66  The Applicants claim that this is sufficient due diligence, Memorandum at para. 59, ALA, p. 107. 
67  Appeal Judgment at para. 98 [emphasis added]. 
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for bringing 166 and Ms. Thompson to invest with Papadopoulos. The factual review in Part I 

above sets out the relevant details of the secret kickback scheme. 

48. It is unsurprising that Mtre. Salomon was reassuring to Ms. Thompson and said “I am certain 

that everything is ok”68 when she expressed concern in April 2006 about having invested so much 

money in Focus. He was about to receive his commission in May. 

49. The trial judge accepted Mtre. Salomon’s fantastical explanation that the payments were a 

gift from Papadopoulos for his condominium renovations.69 She concluded, without any analysis, 

that there was “no connection” between the payments and the investments made by the 

Respondents, despite the obvious correlation in time between the investment just made by 166 and 

Ms. Thompson, and the payments to Mtre. Salomon.70 

50. This cried out for correction and the Court of Appeal came to the only possible conclusion: 

“Comment ne pas conclure que Me Salomon reçoit des commissions pour les clients qu’il réfère à 

Papadopoulos? Avec égards, le jugement ne fournit aucune explication permettant de ne pas venir 

à ce constat”.71 

51. Nothing in this bizarre scenario of kickbacks and flagrant conflict of interest raises any 

issue of public importance warranting an intervention by the Supreme Court. It is not a situation 

that regularly arises among lawyers in Canada, and if it does arise again, settled legal principles 

will point to the obvious answer.72 

3. Fault and causation 

52. While the trial judge held that there was a fault against Ms. Thompson and not against 166, she 

concluded that in any event there was no causal link with the damage suffered by both. The Court of 

Appeal reversed, finding that numerous causal faults had been committed as against both Respondents.  

53. The Applicants claim that the Court of Appeal created a “novel exception” to the established 

principles of causation by invoking the climate of confidence created by Mtre. Salomon in connection 

                                            
68  Appeal Judgment at paras. 77-78.  
69  Trial Judgment at para. 145. 
70  Trial Judgment at para. 147. 
71  Appeal Judgment at para. 107. 
72  Appeal Judgment at para. 109. 
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with Papadopoulos and Bright.73 According to the Applicants, there needed to be evidence of 

recoverability of the invested funds in order to discharge the burden of establishing causation,74 and if 

there was no such evidence then the Court of Appeal’s finding of causation constitutes a “novel 

exception”. Also according to the Applicants, no one could have been expected to uncover the 

fraudulent iVest/Focus Ponzi Scheme,75 and therefore causation was not established.  

54. In reality, the Court of Appeal applied settled principles on causation76 and it is the 

Applicants’ focus on recoverability of the lost funds and foreseeability of fraud per se, and the trial 

judge’s acceptance of such an approach, that would have changed the law. 

55. The causation analysis under Quebec law does not require proof of recoverability of the funds 

invested through negligent advice. If that were the state of the law, it would impose an impossible 

burden of proof where the fraud is in the nature of a Ponzi scheme. Indeed, proof of recoverability 

is by definition impossible in the case of a Ponzi scheme since its very nature is that the money will 

not be there soon after it is invested as it is used to pay off the previous investor. 

56. Moreover, if the fraud of the professional referred to by the lawyer is seen as the only causal 

factor, as the Applicants contend and as the trial judge accepted, it would mean that the referring 

lawyer can never be found liable where he is not complicit in the fraud, even though he is otherwise 

negligent in recommending the professional. This would be a radical change in the existing law 

regarding professional liability and the duty to advise.77 

57. The Applicants consider the fraud on the part of Papadopoulos and Bright to be integral to 

the legal analysis. They formulate the main question of public importance to be whether a lawyer 

who refers a client to a professional should be held liable for the client’s loss where the professional 

                                            
73  Memorandum at para. 77, ALA, p. 110. 
74  Memorandum at para. 75, ALA, p. 110. 
75  Memorandum at para. 79, ALA, p. 110. 
76  Appeal Judgment at para. 144 citing Lacombe v. André, 2003 CanLII 47946 (QC CA) at 

paras. 58-60. 
77  The case law indicates that when a professional recommends an unsuitable investment 

vehicle which, unbeknownst to him, also turns out to be a fraudulent scheme, he will be held 

liable for the resulting loss. See Melanson v. Latulippe, [1995] R.R.A. 504 at 506, 508; 

Larrivée v. Proteau, 2011 QCCS 1395 at paras. 39-45, 80, 85-89, 97, 109; Gagnon v. 

Charbonneau, 2012 QCCS 6093 at paras. 101-117. 



- 17 - 
 

Respondents’ Memorandum of Argument  Argument 
   

 

“is revealed to be a fraudster”.78 They state that the concept of climate of confidence “turns lawyers 

effectively into guarantors or insurers in the case of a fraud.”79 This straw-man argument 

misconceives the issue.  

58. The causation analysis under Quebec law does not require foreseeability of fraud per se. What the 

analysis does require is that there be foreseeability of some kind of damage80 resulting from the fault. In 

this case, one of the main faults was to endorse risky offshore funds that contravened Quebec’s securities 

regulatory regime. As the Court of Appeal stated, “Me Salomon n’avait pas à soupçonner la fraude 

possible de Papadopoulos et de son associé Bright pour fournir ces informations à la portée de toute 

personne compétente en la matière et prévenir ainsi le funeste sort qui allait frapper les appelantes.”81  

59. In other words, if the loss had occurred not through a Ponzi scheme but rather through market 

forces because of the “light regulatory touch”82 of certain offshore jurisdictions and the highly 

risky nature of the offshore funds,83 there would still be liability since the funds were simply 

inconsistent with the paramount legal requirement of capital preservation.84 This is consistent with 

existing caselaw of the Court of Appeal.85 

60. As for the Applicants’ argument that the concept of climate of confidence mentioned by the 

Court of Appeal devolves into a “but-for” cause and their assertion that this is contrary to the 

established principles of causation,86 it is mistaken to see the climate of confidence as discrete in 

time and limited to the beginning of the mandate. The causation analysis in the present case does 

not rest upon a sole initial act, which would then be seen in “but-for” terms. The cases cited by the 

Applicants87 in support of their argument against “but-for” cause are actually irrelevant to the point 

since a finding of no liability in those cases rested on there being no fault or that the fault occurred after 

the damage. 

                                            
78  Memorandum at para. 1, ALA, p. 95, see also para. 52(a), ALA, p. 105. 
79  Memorandum at para. 73, ALA, pp. 109-110. 
80  See Civil Code of Quebec, art. 1613 regarding foreseeability of damages.  
81  Appeal Judgment at para. 119. 
82  Testimony of H. Dickson at 57:9-10, RR, p. 39. 
83  Trial Judgment at para. 87. 
84  See Appeal Judgment at para. 146.  
85  See e.g. Laidley v. Kovalik, [1994] R.R.A. 429 at 441 (CA): “La crise économique ne 

constitue pas un fait autonome indépendant des fautes.” 
86  Memorandum at para. 80, ALA, pp. 110-111. 
87  Memorandum at footnote 18, ALA, p. 111. 
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61. The above discussion covers causation. As for fault, the concept of climate of confidence does 

not create a “new standard for the fault of a professional in the referral context”.88 Rather, the climate 

of confidence is a description of the situation resulting from a successive occurrence of faults that 

induce the client to make decisions prejudicial to her interests. The standard for the faults giving rise 

to the climate of confidence remains that of the reasonably diligent attorney who is subject to an 

obligation of means, and not result or guarantee. 

62. The Applicants raise the issue of contributory fault and the presence of other individuals at 

the time of the investments, namely the co-executors and co-trustees, David Gemmill and Joe 

Miller, as well as Rod Farn, an attorney practising with Mr. Gemmill in Lindsay, Ontario.89 

63. The factual reality is that Mtre. Salomon was the Montreal-based legal advisor to 166 and Ms. 

Thompson who recommended Montreal-based financial advisors, and was specialized in the areas 

of law at issue. It is clear that his recommendations and endorsements carried significant weight. 

64. In any event, the Applicants’ attempt to deflect blame does not withstand scrutiny. The 

Respondents consider the Applicants, as well as Papadopoulos and Bright, to be liable in solidum 

for their losses and accordingly brought proceedings against them. In solidum liability allows the 

victim to choose the debtor from whom she will seek recovery. This is settled law in Quebec.90 

65. To the extent that the Applicants are of the view that others are also liable, it was for the 

Applicants to implead them and try to convince the courts to have liability apportioned. Again, 

there is nothing for the Supreme Court to resolve in this matter. 

C. Prisme déformant – a metaphor for reviewable errors 

66. The Applicants suggest that the notion of prisme déformant mentioned by the Court of 

Appeal warrants this Court’s review. As it can be readily discerned from the Court of Appeal’s 

judgment, the prisme déformant is simply a metaphor and hardly a novel notion.91 It is another 

                                            
88  Memorandum at para. 62, ALA, p. 107. 
89  Memorandum at paras. 64-73, ALA, pp. 108-110. 
90 See e.g. Prévost‑Masson v. General Trust of Canada, [2001] 3 S.C.R. 882 at para. 29. 
91  See Ford du Canada v. Automobiles Duclos Inc., 2007 QCCA 1541 at paras. 128-135 

(application for leave to appeal at the Supreme Court dismissed, 2008 CanLII 18971 (SCC)) 
and Francoeur v. 4417186 Canada Inc., 2013 QCCA 191 at para. 64. 
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way to say that the trial judge made reviewable errors that distorted and tainted her analysis of the 

case. She saw the trees, but the Court of Appeal essentially said that one must look at the forest.  

67. The Applicants exaggerate the prisme déformant. In a 150-paragraph judgment, the Court of 

Appeal referred to the prisme déformant twice. It first referred to it when explaining that the trial 

judge omitted to consider the obvious fact that when Mtre. Salomon was advising Ms. Thompson, 

he was also advising 166 and the trust that held 166’s shares since Ms. Thompson represented 166 

and she was a trustee.92 As the Court of Appeal observed immediately before citing a case that 

mentions the prisme déformant, “L’omission de considérer cet aspect de la preuve et les 

conséquences juridiques qui en découlent constitue une erreur révisable puisque le jugement limite 

l’analyse de la responsabilité de Me Salomon envers 166 […]”.93 

68. The Court of Appeal also referred to the prisme déformant in the context of the causation 

analysis. It noted that the trial judge adopted a “démarche cloisonnant les représentations de 

Me Salomon” not only according to whether the advice was to Ms. Thompson or 166 but also 

according to whether it was in respect of iVest or Focus.94  

69. As the Court of Appeal concluded, the trial judge limited the true scope of the faults committed 

by Mtre. Salomon and this, in turn, affected the causation analysis. By looking at the trees that were 

iVest and Focus, the trial judge missed the forest and “omet de procéder à une étude globale des 

événements qui, malgré leur étalement sur une période de quatre ans, forment un continuum”.95  

70. Palpable and overriding errors refer to errors that are obvious and can be “clairement 

relevées ou montrées du doigt”, and that have “un impact décisif sur la décision.”96 Those are 

exactly the criteria that are satisfied in the context of the Court of Appeal’s reference to prisme 

déformant in the present case. 

71. There is nothing in the above that calls for guidance. The Court of Appeal, as a court of error, 

made a straightforward assessment that the trial judge missed certain facts and the legal 

                                            
92  Appeal Judgment at para. 66. 
93  Appeal Judgment at para. 65. 
94  Appeal Judgment at para. 120. 
95  Appeal Judgment at para. 120. 
96  Mireault v. Mireault (Succession de), 2014 QCCA 2071 at para. 15. 
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consequences of those facts. Those palpable omissions were overriding in the eventual conclusions 

about Mtre. Salomon’s faults and the causal relationship between those faults and the damage. 

72. The Applicants suggest that the Court of Appeal’s reference to prisme déformant is 

unprecedented for appellate review of the facts.97 Actually, the Court of Appeal has characterized 

palpable and overriding errors of fact as giving rise to a prisme déformant.98 

73. Whether it concerns errors of law, fact, or mixed law and fact, the use of the expression prisme 

déformant by the Court of Appeal simply means that the trial judge made a reviewable error that tainted 

the subsequent analysis, hence justifying appellate intervention. In applying the standard of palpable and 

overriding error, the Quebec Court of Appeal is in lock-step with appellate courts throughout Canada. 

There is nothing novel in the Appeal Judgment and nothing that justifies the intervention of the Supreme 

Court of Canada. 

PART IV – COSTS 

 

74. The Respondents seek their costs on this Application for Leave to Appeal. 

PART V – ORDER SOUGHT 

 

75. The Respondents seek an order dismissing the Application for Leave to Appeal, with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Montreal, May 23, 2017 

 

 

________________________________________ 

Mtre. Azim Hussain 

Mtre. Andres C. Garin 

Mtre. Frédéric Wilson 

Norton Rose Fulbright Canada LLP 

Counsel for the Respondents 

                                            
97  Memorandum at para. 85, ALA, p. 112. 
98  See Droit de la Famille – 132381, 2013 QCCA 1505 at para. 104; see also 2758792 

Canada inc. v. Bell Distribution inc., 2017 QCCA 603 at para. 9 where the two are discussed 
together. 
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