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PART I - OVERVIEW AND FACTS 

1. Legislative assemblies in Canada and around the world face grave security threats.  

Houses of Parliament in Canada, the United Kingdom and other democracies have become 

targets of terrorist and other criminal acts.  The Legislative Assembly of Ontario (the “Ontario 

Assembly”) has carefully considered the measures it should take to preserve its ability to carry 

out its constitutional mandate despite such threats. In this climate, it is more important than ever 

to protect the independence of legislative assemblies to make decisions about security free from 

interference.   

2. The privileges of legislative assemblies protect their independence and are part and 

parcel of a fundamental constitutional principle: the proper separation of powers between the 

legislative, executive and judicial branches of government. Under the Canadian constitution, 

each branch of government has a measure of autonomy from the others. Parliamentary privileges 

reflect the fact that there are spheres of activity so fundamental to a legislative assembly’s 

constitutional, deliberative and legislative functions that interference by another branch of 

government would infringe the assembly’s autonomy.
1
 

3. The Speaker of the Ontario Assembly (the “Ontario Speaker”) submits that the 

decisions of a legislative assembly, its Speaker or its Sergeant-at-Arms with respect to security 

within the legislative precincts and the assembly’s guidelines, policies and procedures relating to 

security are protected by parliamentary privilege.  Secure legislative precincts are necessary to 

the autonomy, dignity and efficiency of the assembly, and they are crucial to its discharge of its 

constitutional functions.  Accordingly, decisions of an assembly about how to maintain a safe 

environment within which to carry out its parliamentary work fall within the exclusive 

jurisdiction of the assembly.  

                                                 
1
 Canada (House of Commons) v. Vaid, 2005 SCC 30, [2005] 1 S.C.R. 667 at para. 21 [“Vaid”].   
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PART II - POSITION OF THE ONTARIO SPEAKER 

4. To discharge their important constitutional functions, legislative assemblies must be 

able to meet and deliberate at all times. It is crucial that they have the authority and autonomy to 

ensure the safety of their buildings and precincts in all circumstances, as they see fit.   

5. The Ontario Speaker has intervened in this appeal due to concerns regarding the 

somewhat indirect manner in which the privileged nature of security-related decisions is raised in 

this appeal, with a record focusing on employment relations with security guards who have more 

limited functions than any of Ontario’s legislative security personnel.  Accordingly, these 

submissions address the necessity of a secure environment for legislative assemblies to carry out 

their parliamentary duties, and the manner in which the Ontario Speaker has sought to create that 

secure environment (which is different from security arrangements at the National Assembly of 

Quebec (the “Quebec Assembly”)).   

6. The Ontario Speaker does not seek to expand the issues in this appeal, but rather to 

ensure that this Court receives the perspective of another provincial legislative assembly on the 

potential consequences of its decision in this appeal. 

7. The Ontario Speaker takes no position on the specific employment relations matters 

relating to the three Quebec Assembly security guards that are raised by this appeal.   

PART III - STATEMENT OF ARGUMENT  

A. Context:  The Importance of Security Today 

8. In Vaid, this Court held that the historical recognition of a category of parliamentary 

privilege is not sufficient for the privilege to be recognized; the court must also “determine 

whether the category of inherent privilege continues to be necessary to the functioning of the 

legislative body today.”
2
  Legislative assemblies are the physical embodiment of our democratic 

system, and a symbol of our democratic traditions.  As a symbol, they are also common targets 

                                                 
2
 Vaid at para. 29 (emphasis added).  
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for demonstrations and attacks.
3
  There are numerous recent examples of serious security threats 

at legislative assemblies in Canada.  

9. On May 8, 1984, a former army corporal entered the Quebec Assembly carrying an 

assortment of weapons including a submachine gun, with the intent of assassinating Premier 

René Lévesque and members of his government.
4
 The shooter killed three people and injured 

thirteen others. He eventually made his way into the Assembly’s Blue Chamber, where he sat in 

the President’s chair while firing bullets from his gun. 

10. On October 22, 2014, a gunman shot and killed a Canadian soldier at Ottawa’s war 

memorial before entering the nearby Centre Block of the federal Parliament Building, where 

Members of Parliament, including the Prime Minister, were present. The gunman shot a security 

guard on duty before eventually being shot and killed by the Sergeant-at-Arms of the House of 

Commons.
5
 

11. The legislative precincts of the Ontario Assembly have been the site of large 

demonstrations that have disrupted the ability of Members of Provincial Parliament (“MPPs”) to 

enter the legislative buildings and carry out their work. On September 27, 1995, when the 

reading of the Speech from the Throne was scheduled, a large number of groups protested on the 

grounds of the legislative precincts.
6
 The demonstration became violent and some of the 

                                                 
3
 Québec (Assemblée nationale) et Syndicat de la fonction publique et parapublique du Québec 

(SFPQ), 2014 QCTA 696 at para. 30 [“Arbitrator Reasons”], Record of the Appellant 

[“Appellant’s Record”] at 6.   
4
 These events are referred to in Arbitrator Reasons at para. 40, Appellant’s Record at 7-8. See 

also “Watch how Denis Lortie’s National Assembly attack ended 30 years ago” CBC News 

(May 8, 2014), online: <http://www.cbc.ca/news/watch-how-denis-lortie-s-national-assembly-

attack-ended-30-years-ago-1.2635044>.   

5
 “Ottawa shooting: A day of chaos leaves soldier, gunman dead” CBC News (October 22, 

2014), online: <http://www.cbc.ca/news/politics/ottawa-shooting-a-day-of-chaos-leaves-soldier-

gunman-dead-1.2808710>. 
6
 These events are described in Ontario, Report of the Commission of Inquiry into Events of 

March 18, 1996 at Queen’s Park (Toronto: Ontario Ministry of the Attorney General, 1996) 

(Willard Z. Estey, Q.C.) at para. 31 [“Estey Report”], Book of Authorities [“BA”], Tab 2.    
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protesters overturned the temporary barricades that were in place and attempted to storm the 

entrance to the Legislative Building.
7
   

12. On March 18, 1996, there was another large demonstration on the grounds of the 

Ontario Assembly’s legislative precincts.
8
 Members of a civil service union picketed the 

Legislative Building and the Whitney Block (part of which is used by the Assembly) and 

physically prevented MPPs, Assembly staff and others from crossing the picket line to access 

these buildings.
9
 

13. Given these risks, legislative assemblies’ authority and autonomy to make decisions 

on matters of security are essential to ensuring that assemblies can maintain a secure space for 

members to meet and deliberate.  

B. Background:  The Ontario Assembly’s Legislative Security Service 

14. The Ontario Assembly has chosen to organize its security services differently from the 

Quebec Assembly. At the Ontario Assembly, there is no functional equivalent of the security 

guards at issue in this case.    

15. At the Ontario Assembly, security services are provided by its Legislative Security 

Service (“LSS”).
10

 The LSS falls under the sole authority of the Ontario Speaker
11

 and is under 

the direction of the Sergeant-at-Arms.
12

 The LSS is solely responsible for providing all security 

services within the legislative precincts, and it controls access to and from the Ontario 

                                                 
7
 Estey Report at para. 31, BA Tab 2; see also R. v. Behrens, 2004 ONCJ 327 at para. 41 

[“Behrens”].  
8
 Estey Report, Summary at paras. 14-21, BA Tab 2; see also Ontario (Speaker of the Legislative 

Assembly) v. Casselman, [1996] O.J. no. 5343 (Gen. Div.) [“Casselman”].   
9
 Estey Report, Summary at paras. 14-21, BA Tab 2; Casselman at para. 6; Behrens at para. 40. 

See also Behrens at paras. 38-39 and 42, describing other serious security incidents. 

10
 Behrens at paras. 61-63.   

11
 Behrens at para. 61.  

12
 Standing Orders of the Legislative Assembly of Ontario, s. 141 [“Standing Orders”].  



- 5 - 

 

Legislative Building.
13

 Following the 2014 shootings on Parliament Hill, an armed response unit 

was also added to the LSS.
14

 

16. Pursuant to a Memorandum of Understanding with the Ontario Speaker, the Toronto 

Police Service provides policing services for the legislative grounds outside the Legislative 

Building.
15

 The Toronto Police Service will also, when requested by the Speaker, provide 

policing services to handle special events, demonstrations or emergency situations on the 

legislative grounds.
16

 

17. At the Ontario Assembly, then, the LSS performs the same services as both the 

security guards at issue in this appeal and the special constables who work at the Quebec 

Assembly.   

C. The Nature of Parliamentary Privileges of the Legislative Assembly  

18. Legislative assemblies are at the heart of our democracy.  They are the forum in which 

elected representatives meet to voice the concerns of their constituents and to debate the policies 

and legislation proposed by the executive branch. It is through the assemblies that governments 

are scrutinized and held accountable for their actions; that legislation is refined and enacted; and 

that citizens are given a voice in the decisions that shape their future.  Strong, properly 

functioning assemblies are essential to democracy as we know it.  

                                                 
13

 Behrens at paras. 62, 186.  In Ontario, the legislative precinct is defined as the entire 

legislative building, the legislative grounds bounded on the east by Queen’s Park Crescent East, 

on the north by Wellesley Street West and on the west by Queen’s Park Crescent West, the first, 

second and third floors of the Whitney Block (another government building), along with part of 

its basement, and the tunnel connecting the legislative building with the Whitney Block: see 

Behrens at para. 14.     

14
 “Armed security unit to be deployed at Ontario Legislature” CBC News (March 10, 2016), 

online: <http://www.cbc.ca/news/canada/toronto/armed-security-unit-ontario-legislature-

1.3485777>.  
15

 Behrens at paras. 63, 182.   
16

 Behrens at para. 183.  
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19. In New Brunswick Broadcasting, one of the leading cases on parliamentary privilege, 

this Court affirmed the centrality of assemblies to Canadian democracy, and the right and 

privilege of such assemblies to preserve their own autonomy and integrity.  Justice McLachlin 

(as she then was) wrote for the majority: 

Our democratic government consists of several branches:  the Crown, as 

represented by the Governor General, and the provincial counterparts of that 

office; the legislative body; the executive; and the courts.  It is fundamental to the 

working of government as a whole that all these parts play their proper role.  It is 

equally fundamental that no one of them overstep its bounds, that each show 

proper deference for the legitimate sphere of activity of the other.  

Traditionally, each branch of government has enjoyed autonomy in how it 

conducts its affairs.
17

   

20. The independence of the legislative branch is protected, in part, by constitutionally-

guaranteed parliamentary privileges. Parliamentary privileges are the rights and immunities 

enjoyed by legislative bodies and their individual members without which they could not 

discharge their legislative and deliberative functions, including holding the government to 

account.
18

   

21. Parliamentary privileges ensure that assemblies are able to discharge their functions 

and conduct their proceedings without interference. They are as much a part of our constitutional 

arrangements as the Canadian Charter of Rights and Freedoms (the “Charter”).
19

 As a result, an 

exercise of parliamentary privilege is not even subject to the Charter.
20

 

                                                 
17

 New Brunswick Broadcasting Co. v. Nova Scotia (Speaker of the House of Assembly), [1993] 1 

S.C.R. 319 at 389 [“New Brunswick Broadcasting”] (emphasis added); see also Reference re 

Remuneration of Judges of the Provincial Court (P.E.I.), [1997] 3 S.C.R. 3 at para. 101.   
18

 Vaid at paras. 29, 41; J.P. Joseph Maingot, Q.C., Parliamentary Privilege in Canada, 2d ed. 

(Canada: House of Commons and McGill-Queen’s University Press, 1997) at 12 [“Maingot”], 

BA Tab 1; see also Sir Malcolm Jack et al., eds., Erskine May’s Treatise on The Law, Privileges, 

Proceedings and Usage of Parliament, 24th ed. (London:  LexisNexis, 2011) at 203-205, BA 

Tab 4.   
19

 New Brunswick Broadcasting at 390, 393-94.   
20

 New Brunswick Broadcasting at 390, 393-94; Harvey v. New Brunswick (Attorney General), 

[1996] 2 S.C.R. 876 at para. 69, per McLachlin J.; see also Ontario (Speaker of the Legislative 
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D. The Test for Parliamentary Privilege 

22. To determine the existence and scope of a parliamentary privilege, the court considers 

whether the claimed category of privilege is necessary to the dignity and efficiency of the 

assembly.
21

   

23. As Justice Binnie, writing for a unanimous panel of this Court, explained in Vaid, the 

claimed category of privilege must be “necessary to protect legislators in the discharge of their 

legislative and deliberative functions, and the legislative assembly’s work in holding the 

government to account for the conduct of the country’s business.”
22

  The concept of necessity is 

“to be read broadly” and is “linked to the autonomy required by legislative assemblies and their 

members to do their job.”
23

  Parliamentary privileges aim to prevent the “inefficiencies” that 

“would result from the delay and uncertainty [that] would inevitably accompany external 

intervention” with the legislature.
24

   

E. Courts Have No Jurisdiction to Inquire into an Exercise of Parliamentary Privilege  

24. The role of the courts is to determine the existence and scope of categories or spheres 

of parliamentary privilege.  However, after the courts have recognized a category of activity as 

privileged, they have no jurisdiction to deal with claims relating to conduct falling within that 

privileged category.  In Vaid, Justice Binnie held that “[t]he purpose of privilege is to recognize 

Parliament’s exclusive jurisdiction to deal with complaints within its privileged sphere of 

activity.”
25

 

                                                                                                                                                             

Assembly) v. Ontario (Human Rights Commission) (2001), 54 O.R. (3d) 595 (C.A.) (matters 

falling within parliamentary privilege are not susceptible to challenge under the Human Rights 

Code) [“Legislative Prayer Case”].  

21
 Vaid at para. 29; New Brunswick Broadcasting at 383. 

22
 Vaid at para. 41 

23
 Vaid at para. 29.  

24
 Vaid at para. 29.   

25
 Vaid at para. 4 (emphasis in original).  
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25. As a result, this Court has repeatedly emphasized that courts may only inquire into the 

existence and scope of a category of privilege, but not into the exercise of a particular category 

of privilege, once established:
26

   

Proof of necessity is required only to establish the existence and scope of a 

category of privilege. Once the category (or sphere of activity) is established, it is 

for Parliament, not the courts, to determine whether in a particular case the 

exercise of the privilege is necessary or appropriate. In other words, within 

categories of privilege, Parliament is the judge of the occasion and manner of its 

exercise and such exercise is not reviewable by the courts: “Each specific instance 

of the exercise of a privilege need not be shown to be necessary”[.]
27

 

26. The courts give “considerable deference” to an assembly’s view of the scope of 

autonomy it considers necessary to fulfill its functions.
28

 

F. The Necessity of Control over Security   

27. The Ontario Speaker submits that the decisions, guidelines, policies and procedures of 

a legislative assembly, its Speaker or its Sergeant-at-Arms with respect to security within the 

                                                 
26

 As the Ontario Superior Court recently explained in Marin v. Office of the Ombudsman, 2017 

ONSC 1687 at para. 70: “The necessity test involves asking a different question, whether the 

categories of parliamentary privilege - the Assembly’s exclusive control over its own 

proceedings and its decision making in respect of appointment or reappointment of a 

parliamentary officer whose role relates to the Assembly’s work in holding government to 

account - are necessary because without such privilege, the dignity and efficiency of the 

Assembly cannot be upheld” (emphasis in original).  

27
 Vaid at para. 29, citing New Brunswick Broadcasting at 343 (emphasis in original); R. v. Duffy, 

2015 ONCJ 694 at paras. 56-105; Martin v. Ontario, [2004] O.J. no. 2247 (S.C.) at para. 13; 

Legislative Prayer Case at paras. 23, 48 (neither the Courts nor any “quasi-judicial” body (such 

as the Human Rights Commission) has the right to inquire into the contents of Standing Orders 

governing the conduct of business of the Assembly once determined to be necessary to the 

proper functioning of the House, even where those actions are alleged to breach the Human 

Rights Code).  

28
 Vaid at para. 40; Telezone Inc. v. Canada (Attorney General) (2004), 69 O.R. (3d) 161 (C.A.) 

at para. 32; Behrens at paras. 142, 163.    
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legislative precincts are protected by parliamentary privilege.   Decisions about security amply 

satisfy the necessity test set out in Vaid: they are “necessary to protect legislators in the discharge 

of their legislative and deliberative functions, and the legislative assembly’s work in holding the 

government to account for the conduct of the country’s business.”
29

   

28. Indeed, in this case, the Court of Appeal recognized that decisions with respect to 

security are necessary to the effective functioning of a legislative assembly:  

It is evident that the Assembly’s legislative and deliberative functions must be 

carried out in a place where everyone feels safe from threats to their safety: the 

serenity and freedom of debate is at stake. Nowadays, security is undoubtedly an 

element that is essential to ensuring the proper and efficient work of the National 

Assembly.
30

 

29. Many long-established categories of parliamentary privilege relate to security. For 

example, this Court has held that legislative assemblies enjoy a privilege “to exclude strangers 

from proceedings”.
31

 The privilege to exclude strangers is not limited to physical ejection; it also 

includes a constitutional power to control who may enter legislative buildings and who may 

attend legislative proceedings.
32

  Members also have a parliamentary privilege to access the 

legislative precincts at all times,
33

 during a demonstration or strike, for example.  

30. Section 46 of Ontario’s Legislative Assembly Act refers to some of the Assembly’s 

privileges, including: 

 

                                                 
29

 Vaid at para. 41 
30

 Syndicat de la fonction publique et parapublique du Québec (SFPQ) c. Chagnon, 2017 QCCA 

271 at para. 79 [“CA Reasons”] (emphasis added). (Our translation. Original French : « Il est 

bien évident que les fonctions délibératives et législatives de l’Assemblée nationale doivent être 

conduites alors que tous se sentent en sécurité et à l’abri des menaces : il en va de la nécessaire 

sérénité des débats. De nos jours, la sécurité est indéniablement un élément essentiel visant à 

assurer l’efficacité des travaux de l’Assemblée nationale. »)  

31
 Vaid at para. 29.  

32
 New Brunswick Broadcasting at 388.  

33
 Casselman at para. 20.   
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Jurisdiction of Assembly 

46 (1) The Assembly has all the rights and privileges of a court of record for the 

purposes of summarily inquiring into and punishing, as breaches of privilege or as 

contempts and without affecting the liability of the offenders to prosecution and 

punishment criminally or otherwise according to law, independently of this Act, 

the acts, matters and things following:  

Assaults, insults, libels 

1. Assault, insult or libel upon a member of the Assembly during a session of the 

Legislature or during the twenty days preceding or the twenty days following a 

session.  

Threats 

2. Obstructing, threatening or attempting to force or intimidate a member of the 

Assembly.  

… 

Interference with officers 

4. Assault upon or interference with an officer of the Assembly while in the 

execution of his or her duty.
34

  

31. A legislative assembly’s decisions with respect to security are particularly important 

because ordinary “police [officers] do not have ‘the right’ to police the Legislative Precinct.”
35

 

As a result, “police forces may not, by the law of parliamentary privilege, operate within the 

[parliamentary] precincts…without the permission of the [legislative assembly] or of the 

Speaker.”
36

  As noted above, the Ontario Speaker has a memorandum of understanding with the 

Toronto Police Services, which provides such permission to police the grounds surrounding the 

Legislative Building.  Pursuant to “[w]ell-established parliamentary tradition”, search warrants 

may not even be executed within the parliamentary precincts without the Speaker’s consent.
37

  

                                                 
34

 Legislative Assembly Act, R.S.O. 1990, c. L.10, s. 46 [“Legislative Assembly Act”]. 
35

 Behrens at para. 184. 
36

 Maingot at 258, BA Tab 1.   
37

 Robert Marleau and Camille Montpetit, House of Commons Procedure and Practice (Canada: 

House of Commons and Chenelière/McGraw-Hill, 2000) at 116-118 [“Marleau and 

Montpetit”], BA Tab 3, citing the Third Report of the Special Committee on the Review of the 
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32. A legislative assembly has “complete and sole authority to regulate and administer its 

precinct, without outside interference”, including with respect to “security and policing.”
38

 The 

Speaker, as “custodian of [its] rights and privileges…and head of its administrative structure”, 

oversees management of the precinct, which includes security issues.
39

  

33. For example, the Parliament of Canada Act provides that the Speakers of the Senate 

and House of Commons are “the custodians of the powers, privileges, rights and immunities of 

their respective Houses and of the members of those Houses” and are responsible for the 

parliamentary security service.
40

  

34. Similarly, in Ontario, the Legislative Assembly Act requires the Ontario Speaker to 

establish security guidelines.
41

 The Ontario Speaker is responsible for the Legislative Security 

Service, mentioned above.
42

 Under the direction of the Ontario Speaker, the Sergeant-at-Arms, 

who is an officer of the Ontario Assembly,
43

 oversees security in the legislative precincts.  The 

Standing Orders of the Legislative Assembly of Ontario provide that the “Sergeant-at-Arms 

attending the House shall be responsible for the safekeeping of the Mace, furniture and fittings 

thereof”
44

 and “any security personnel within the precincts of the House shall be subject to the 

direction of the Sergeant-at-Arms.”
45

  The Sergeant-at-Arms’ duties also include expelling 

                                                                                                                                                             

Parliament of Canada Act, Minutes of Proceedings and Evidence, March 11, 1990, Issue No. 7 at 

5-9. That report was unanimously approved by the House on May 29, 1990: Marleau and 

Montpetit at 118, BA Tab 3.  Service of civil process is also prohibited in designated places:  

Legislative Assembly Act, s. 39. 

38
 Marleau and Montpetit at 115, BA Tab 3.   

39
 Marleau and Montpetit at 115, BA Tab 3.   

40
 Parliament of Canada Act, R.S.C. 1985, c. P-1, s. 79.52(2).   

41
 Legislative Assembly Act, s. 103. 

42
 Behrens at para. 61.  

43
 Legislative Assembly Act, s. 76.   

44
 Standing Orders, s. 140.  Under the Legislative Assembly Act, s. 78, the Sergeant-at-Arms has 

such duties as are provided for in the Standing Orders or as may be prescribed by the Ontario 

Speaker. 

45
 Standing Orders, s. 141. 
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members of the public from the legislative precincts for misbehavior,
46

 and executing arrest 

warrants issued by the Speaker for breaches of parliamentary privilege and contempts of the 

Legislative Assembly.
47

 

G. Conclusion 

35. The Ontario Speaker respectfully encourages this Court to give due regard to the 

danger of directly or indirectly limiting Canadian legislative assemblies’ ability to protect their 

Members, staff and visitors (of all ages) from harm, in an appeal with a limited record. To ensure 

a safe and secure environment at all times, Canadian legislative assemblies require autonomy to 

make decisions over matters of security within the legislative buildings and precincts in which 

their Members legislate and deliberate.  

PART IV - COSTS 

36. The Ontario Speaker does not seek costs and requests that none be awarded against it.  

                                                 
46

 Standing Orders, s. 17, provides: “Any stranger admitted to any part of the House or Gallery 

who misconducts himself or herself, or does not withdraw when strangers are directed to 

withdraw, while the House or a Committee of the Whole House is meeting, may be expelled 

from the precincts of the House by the Sergeant-at-Arms, or anyone acting under the direction of 

the Sergeant-at-Arms.”   

47
 Legislative Assembly Act, s. 48(1).   
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PART V - ORDER SOUGHT  

37. The Ontario Speaker takes no position on the disposition of the appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this day 2nd  of February, 2018. 

e 
egar -Flood 

Christopher DiMatteo 

La.,4  
Emily Hazlett 

Counsel for the Intervener, 
Speaker of the Legislative Assembly of 
Ontario 
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