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PART I - STATEMENT OF FACTS 

A Overview 

l. The proposed appeal asks whether assets held in a discretionary trust are assets of a trust 

beneficiary when determining his or her entitlement to social assistance benefits. The question 

most often arises where, as here, the trust beneficiary is a person with disabilities. 

2. For decades, following the Ontario Com1 of Appeal's decision in Ontario (Director of' 

Income Maintenance Hranch of'the Ministry (f ('omnnmi!y of Social Services) v. Henson, 1 courts 

and governments across the country have recognized that a discretionary trust is not an asset of 

the person with disabilities This recognition accords with fundamental trust law principles, and 

has allowed families and other loved ones to set up trusts-with all of the legal protections they 

afford--to assist with disability-related expenses and promote the independence of persons with 

disabi Ii ties without jeopardizing their social assistance benefits. In particular, it has discouraged 

the practice of disinheriting a person with disabilities while asking a sibling or other relative to 

provide for the person out of his or her enlarged inheritance. While this practice lefr social 

assistance benefits equally unaffected, it was not subject to trust law and rendered the person 

with disabilities reliant on bis or her non-fiduciary relative and vulnerable to misuse of funds. 

3. Here, the British Columbia courts departed from Henson and the firmly entrenched view 

of other courts and governments, holding that assets in a so-called Henson trust are the 

beneficiary's assets and thus may adversely affect his or her social assistance benefits. While the 

Court of Appeal suggested its departure from Henson might be limited to the particular social 

assistance regime m issue here, there is no principled basis for that suggestion: if the trust's 

assets are the beneficiary's assets under this regime, then they are the beneficiary's assets under 

many regimes, and probably every regime, as these regimes use a common definition of ''asset" 

4. If left to stand, the decis10ns below will have a significant detrimental effect on the 

applicant and other persons with disabilities, further disadvantaging this already disadvantaged 

and vulnerable group. They will also upend nearly 30 years of careful estate plannrng based on 

Henson. Accordingly, the question presented is of sufficient public importance to warrant a 

decision of this Court. Leave to appeal should be granted. 

1 l 987 CarswellOnt 654 (Div Ct.) affirmed ! Carswel!Ont 542 .A.), [ I OJ. No I 121 
(Div. Ct) a/Tirmed [1989] OJ. 2093 (CA.) [Henson]. 



S.A.

75 

B Facts 

5. The applicant is a person with disabilities. She cannot work due to her disabilities, and 

derives her income from benefits paid under the Fmployment and Assistance .fbr Persons with 

Disabilities Act, S.B.C. 2002, c. 4 I (the "Act"). 2 

6. Since 1992, the applicant has lived in an affordable rental housing complex operated by 

the respondent, Metro Vancouver Housing Corporation ("MVHC"). There has never been a 

dispute about the applicant's eligibility to live there: at the relevant time, her income under the 

Act was just $934.42 per month.3 

7. Pursuant to its Asset Ceiling Policy, MVI-IC gives additional rental assistance to tenants 

with less than $25,000 in household assets. The Asset Ceiling Policy supplies a non-exhaustive 

definition of "assets" that includes "[ a Jssets in which [the tenant has] a beneficial interest".4 

8. Before the dispute giving rise to this case, MVHC gave the applicant additional rental 

assistance of $629 per month, which reduced her monthly rent from $894 to $265. 5 

9. In 2012, the applicant became the beneficiary of a discretionary trust (the "Trust") 

established under her late father's will, following a successful application by the applicant under 

the Wills Variation Act.6 During her lifetime, the applicant is the sole beneficiary of the Trust. 

She is also currently one of the trustees. But the applicant cannot compel a payment from the 

Trust to herself (as trustees must act unanimously), and there is no guarantee she will ever 

receive a payment from the Trust. Indeed, before this litigation, she had received no payments 

from the Trust. 7 

2 SA. v. Metro Vancouver Housing Corporation, 2017 BCCA 2 at para. 8 [S.A. BCCA]. 
3 SA. BCC'A at paras. 2-5 and Affidavit #I of in the Supreme Court of British 

Columbia at Exhibits D and E ["Affidavit #I of S.A."]. 
4 S.A. BCCA at para. 6 and Affidavit #I of S.A. at Exhibit J. 
5 SA. BCCA at para. 16. 
6 R.S.B.C. 1996, C. 490. 
7 SA. BCCA at paras. 10-13. The court order varying the will is reproduced in Affidavit #1 of 

S.A. at Exhibit F and in Appendix A to S.A. BCCA. 
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I 0. There is no dispute that the Trust is discretionary. Each of MVHC, the Supreme Court of 

British Columbia, and the Court of Appeal for British Columbia concluded or accepted that it is.x 

I I. Additionally, the British Columbia Ministry of Social Development and Social 

Innovation (the "Ministry") determined that the Trust is discretionary and therefore not the 

applicant's asset when calculating her entitlement to receive benefits under the Act However, 

any payment from the Trust to the applicant may reduce the benefits she receives under the Act 

unless the payment is exempt because it is for "disability-related costs"9 

l 2. The applicant completes an application for additional rental assistance from MVHC 

annually. Consistent with the Asset Ceiling Policy, the application asks the applicant whether she 

has assets over $25,000 and, if so, to describe those assets. The applicant disclosed the existence 

of the Trust and its discretionary nature, but not the value of the Trust's assets. 10 

13. MVHC maintains that it needs further particulars of the Trust, including value of the 

Trust's assets, to process the applicant's applications for additional rental assistance. MVHC also 

maintains that the Trust is the applicant's asset under the Asset Ceiling Policy. As a result, 

MVHC stopped giving additional rental assistance to the applicant and she has paid, under 

protest, rent of$894 per month to MVHC since June 2015. 11 

14 The chambers judge, Steeves J., held that the Trust was the applicant's asset. 1
' In doing 

so, he relied on the definition of "asset" in Black's Dictionary, a tax case, u and a decision 

under the now-replaced Family Relations Act, R.S.B.C l 996, c. l 28.
11 The chambers judge 

8 . HCCA at paras. 27, 34, and 46-47. 
9 S.A. HCCA at para. 44; Affidavit #1 of S.A. at Exhibit G; Employment and Assistw1ccj(Jr 

Persons with Disabilities Regulation, B.C. Reg. 265/2002, s. 12 [the "Regulation"] 
10 SA. HCCA at paras. 13, l 8-20, and 25. 
11 S.A. BCCA at paras. 24-28. 

v. 1vlctro Vancouver Housing ('mporalion, 20 I 5 BCSC 2260 at paras. 49--57 [ BCSC]. 
13 lyrtech RD inc. v. The Queen, 2013 TCC 12. However, Favreau J. held at para. 54-59 that 

even though the beneficiary of a discretionary trust has a beneficial interest therein, he or she 

is still not deemed to be an owner of the trust's assets under s. 25 I ( S)(b) of the Income J 

Act . I c. I (5th Supp.). 

1
'
1 Hsieh v. J,11i, 2015 

- 3 



distinguished Henson, largely because it concerned the definition of "liquid 

Asset Ceiling Policy refers to "assets". 1 

whereas the 

15. Disability Alliance BC Society intervened in the appeaL The unanimous Court of Appeal, 

writing through Goepel LA., accepted that Henson trusts promote the independence and full 

citizenship of persons with disabilities. The court thus recognized the serious policy implications 

of characterizing a Henson trust as an asset when determining the entitlement of a person with 

disabilities to social assistance benefits: 

16. 

I accept the intervenor's submissions that discretionary trusts play 
an important role in promoting the independence and full 
citizenship of PWDs. That said, discretionary trusts also provide 
some individuals with benefits unavailable to others who are not 
beneficiaries of such trusts. Whether such benefits should be 
considered in determining which individuals should receive public 
assistance raises difficult public policy questions. 16 

But the Court Appeal considered that allowing MVHC to take Henson trusts into 

account when allocating additional rental assistance would not necessarily affect other social 

assistance programs because each program "has its own individual eligibility criteria"_l7 

17. In the result, the Court of Appeal held that the Trust was the applicant's asset merely 

because she had a beneficial interest in the Trust: 

Of particular import, Asset Ceiling Policy defines assets to 
include assets 111 which a party has a beneficial interest. 

While may not have a vested mterest in the Trust, she clearly 
bas a beneficial interest. If she wishes to apply for a rental subsidy 
she must disclose the amount in the Trust. 18 

18. The Court of Appeal concluded thac on receiving further information from the applicant 

about the value of the assets in the Trust, MVHC would determine whether to continue giving 

the applicant additional rental assistance The Court of Appeal also acknowledged, however, that 

l 5 BC.S(' at paras. 

I<, .'' ... /1. !'('(' I ,17 ., . > 1 at para .. 1 . 

17 SA. HCCA at para. 47. 
18 JJCCA at paras. 53-54. 

- 4 -
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individuals with over $25,000 in assets do not receive additional rental assistance. 19 Thus, the 

Court of Appeal's conclusion that the Trust is the applicant's asset amounts, in substance, to a 

decision that the applicant is disentitled to additional rental assistance if the value of the Trust's 

assets exceeds $25,000. 

PART U - QUESTIONS IN ISSlJE 

19. The question on this application is whether the proposed appeal is of sufficient public 

importance to warrant leave to appeal. 

20. This question should be considered in light of the issue raised by the proposed appeal: 

Are the assets in a Henson trust assets of the person with 
disabi Ii ties when determining his or her entitlement to social 
assistance benefits? 

PART HJ- STATEMENT OF ARGUMENT 

A The purpose and prevalence of Henson trnsts 

2 l. A Henson trust is a form of discretionary trust designed to benefit a person with 

disabilities. Properly constituted, a Henson trust allows a relative or other loved one to provide 

financial assistance and protection to a person with disabilities without jeopardizing social 

assistance benefits to which the person with disabilities is otherwise entitled. Henson trusts have 

two critical features: 

(a) The trustees are given absolute discretion respecting payments out of the trust's 

income and capital to the person with disabilities. As a result, the person with disabilities 

cannot compel the trustees to make any payments to him or her. 

(b) The trust includes a gift-over of any remainder of the trusfs capital upon the 

death of the person with disabilities. This prevents the person with disabilities from 

collapsing the trust under the rule in Saunders v. Vautier ( 1841 ), 41 E.R. 482 (Ch. 

[) . , ) 20 
IV . . 

19 SA. HCCA at paras. 20 and 58 . 
. W v. S'toor E\'tafe, 2014 5684 at para. 7 

- 5 
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22. As a result, the beneficial interest in a Henson trust is contingent on the trustees· exercise 

of discretion. has no marketable value, is not an asset of the person with disabilities, and does not 

affect his or her entitlement to social assistance benefits, such as those provided under the Act. 21 

23. The namesake Henson case provides a typical example. The person with disabilities, Ms. 

Henson, was the I ifc estate beneficiary of a discretionary trust with the two features described 

above. Under provincial legislation, Ms. Henson was not entitled to social assistance benefits if 

she had more than $\000 in "hquid assets", which included "a beneficial interest rn assets held 

in trust and available to be used for maintenance". The court concluded that, due to the 

discretionary character of the trust in issue, Ms. 1"Ienson 's status as a beneficiary did not 

disentitle her to social assistance benefits. 

24. This Court has never before considered Henson trusts, but lower courts and governments 

have consistently accepted, and estate planning professionals have consistently relied on, the 

Henson trust as a means by which relatives and others can provide for a person with disabilities 

without jeopardizing his or her entitlement to social assistance benefits. In doing so, they have 

recognized that the assets in a Henson trust are not the assets of the person with disabilities. 

25. For example, the Ministry agrees that assets in a Henson trusts are not assets of the 

person with disabilities. In terms substantively identical to MVHC's Asset Ceiling Policy, the 

Regulation under the Act defines "asset" to include beneficial interest in real or personal 

property held in trust"."' Yet the Ministry has interpreted "asset" to exclude a Henson trust, 

presumably based on the reasoning in Henson, if not Henson itself 

2
' Donovan W M. Waters, Mark R. Gillen & Li one! D. Smith, Waters' hnv of Trusts in Canada, 

4th ed. (Toronto: Carswell, 20 l 2) at 572 [Waters Text]. 
22 Henson trusts arguably predate Henson itself: Quinn v. Manitoba (lc~\·ecutive Director o/Social 

Services), !981 CarswellMan 105, 9 Man.R. (2d) 161 (C.A.). 

2
; Regulation, s. l (I). 

HCCA at para. 44; British Columbia Ministry of Social Development and Social 
Innovation, Disahility Assistance and Trusts: ;;.;;..:;.:~c....:.c.~;~~~;;;...;;;.=:.:~~.='"c;,_c;_.;_;_.;;.=~'--'-~'-=""'..;.;_-

- 6 
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Furthermore, Henson trusts are so vital to persons with disabilities that--at least until this 

case---it was negligent for a notary or solicitor in British Columbia to draft a will that did not 

properly establish a Henson trust for a beneficiary with disabilities. 

Courts in other provinces--interpreting different social assistance regimes with different 

operative definitions-have also repeatedly embraced Henson's logic. For example, the 

Manitoba Court of Appeal recently confirmed that a Henson trust is not a "financial resource" of 

a person with disabilities even though the person has contingent beneficial rights. 26 Ontario 

courts regularly confirm the validity of Henson trusts and even incorporate them into court 

orders.27 Furthermore, the Ministry's Ontario counterpart accepts that Henson trusts are not 

assets of persons with disabilities. 

As a result, persons with disabilities and their relatives have relied on !Jenson trusts as an 

estate planning tool for nearly 30 years :,<J While courts have, on occasion, found that a specific 

trust lacks one or both of the two critical features described above and is therefore not a Henson 

Crowe (Commilfee of) v. Bo/long, l 998 Carswell BC 740, [ l 998] B.CJ. No. 77 l (S.C.). The 

notary in that case failed to create a gift over upon the death of the person with disabilities. 

a result, the rule in Saunders v. Va11rier applied and the person with disabilities was not 

entitled to social assistance benefits In ( 'rowe, the person with disabilities mitigated her 

losses by perfecting the Henson trust through a wills variation application, which confirms 

the perfect propriety and effectiveness of the applicant's variation application here. 

20 Thomas v. Director, Employmenf and Income Assistance J>ro;7,rams, 2013 MBCA 91, which 
considered the Employment and Income Assistance C.C.S.M., c. E s. I. 

See, for example, Stoor at paras. 7-9 and 36-37; Estate o/Frank Ernest Warren and 
Bolton v Armstrong, 2017 ONSC 1781 at paras. 6-7 and 51-52; and Strong v. Strong, 20 I 0 
ONSC 5446. 

28 Ontario Ministry of Community and Social Services, Ontario Disability Support Program 
Income Support Directives, 4. 7 Funds held in rrust: 

df, pgs. 4-5. 
29 In addition to the official policy of the Ministry and Ontario equivalent cited below see, for 

example, Waters Text at 572-573 and I Genevieve N. Taylor and Andrea Frisby, 
"Trusts for Persons with Disabilities" in Jonathan Vogt, ed, British Columbia /,,'stale 

Planning & Wealth Preservation, loose,,leaf updated April, 2016 (Vancouver: The 
Continuing Education Society of 13rit1sh Columbia, 2002), ch. 14 at 14-8 to 14-1 l; and 
Arthur Fish, "Melting Iceberg Planning for the Parents of Disabled Children," 

l Est. Tr. & Pensions J 64 l 0) at 53-55. 

- 7 -
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trust at all, the propriety of Henson and its underlying reasoning had never been abandoned -or 

even qucstioned---before this case. 

Given the Court of Appeal's break with three decades of case law and the widespread 

practices of governments, estate planners, and family members of persons with disabilities, this 

Court's attention is warranted. 

B The Court of Appeal's judgment affects Henson trusts generally 

30. Contrary to the Court of Appeal's unexplained view, 30 the eligibility requirements under 

MVHC's Asset Ceiling Policy do not substantively differ from those in the social assistance 

programs 'Nhere Henson trusts have been recognized for decades. In logic, the Court of Appeal's 

decision thus affects social assistance programs broadly, not merely MVHC's Asset Ceiling 

Policy. Tl11S bolsters the need for this Court's attention. 

31. The Court of Appeal's reasoning is not confined to a unique or even unusual definition of 

"asset". In principle, it should apply equally to the definition of "asset" in the Regulation and to 

any case involving a beneficial interest in a discretionary trust. As the following chart 

demonstrates, the Asset Ceiling Policy, the Regulation, and Henson feature practically identical 

definitions of the term: 

Source Term Relevant portion of definition 

Asset Ceiling Policy assets "assets in which you have a beneficial interest" 

Regulation asset "a beneficial interest in real or personal property held 

in trust" 

Legislation in Henson liquid assets "a beneficial interest in assets held in trust and 

available to be used for maintenance" 

32 There is no principled distinction between these definitions when determining whether 

the assets in a Henson trust are the assets of the person with disabilities. ln fact, as the 

Regulation's definition of specifically refers to trust property, it should apply with even 

greater force than the Asset Ceiling Policy's definition to the beneficial interest in a Henson 

'
0 SA. !JC( A at para 47. 
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trust. The Trust cannot be the applicant's asset for purposes of the Asset Ceiling Policy but not 

for purposes of the Regulation given the definitions above. 

33. The Court of Appeal's decision might be read to suggest that Henson is distinguishable 

because MVHC exercises discretion in awarding additional rental assistance to eligible tenants 31 

But any discretion on MVHCs part arises under a regime that defines "asset" as did the 

legislation in Henson. If Henson is right that assets in a Henson trust are not assets of the person 

with disabilities, then it is wrong to say that MVHC may nevertheless treat them as such. The 

legal attributes of a Henson trust are precisely the same whether the question is entitlement to, 

eligibility ior, or the exercise of discretion concerning social assistance benefits. 

34. If the Court of Appeal's decision is correct, then the Ministry cannot tenably maintain its 

interpretation of the Regulation's definition of "asset". Absent an amendment to the Regulation, 

the Trust and other Henson trusts are now assets of persons with disabilities under the Act and 

the Regulation, and the law on Henson trusts in British Columbia differs starkly from the law m 

other provinces. This Court should weigh in. 

C Court of Appeal's judgment disadvantages persons with disabilities 

Apart from trust law fundamentals, there are sound policy reasons for the Henson 

decision and the jurisprudence, legislation, and practice that has followed it. The Court of Appeal 

accepted these policy reasons, but, based on an additional consideration-namely, "discretionary 

trusts provide some individuals with benefits unavailable to others who are not beneficiaries of 

such trusts"32-reached a decision that is at odds with Henson and that disadvantages persons 

with disabilities. This Court should address the policy debate underlying the Court of Appeal's 

decision, which that court saw as "difficult".'3 

36. The Court of Appeal held that MVHC needed to consider the Trust to "properly weigh 

S.A. 's rent assistance application agamst [ the applications ofj other eligible candidates" given 

MVHC's limited financial resources. 34 the relevant time, the applicant's total income was 

$934.42 per month and her rent. absent additional rental assistance from MVHC, was $894 per 

-~ I BCCA at para. 49. 

SA. HCCA at para. 47 

BCCA at para. 47. 

BCCA at para. 57. 

9 -
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month.35 The applicant cannot live on $40.42 per month after paying rent. The Court of Appeal 

and MVHC apparently envisioned a scenario in which the Trust would pay the applicant about 

$629 per month (the amount she previously received in additional rental assistance) to allow her 

to maintain her standard of living. MYHC could, m turn, allocate the $629 it previously provided 

to the applicant to another applicant--one without a Henson trust. 

Whatever the visceral appeal of this scenario as regards how MYHC allocates its 

financial resources, it would trigger a chain reaction of outcomes that are disastrous for the 

applicant and for public policy concerning persons with disabilities generally. 

38. First, funds paid to the applicant by the Trust could qualify as "unearned income" and 

thereby reduce her entitlement to benefits under the Act.' 6 The chambers judge was suitably 

concerned about this result, but both he and the Court of Appeal suggested, without elaboration, 

that the Mi111stry and MVHC could reach different conclusions about whether the Trust is the 

applicant's asset. 37 Even if that were possible given the substantively identical definitions of 

"asset" described above, it is of cold comfort to the appl 1cant and persons with disabilities 

generally: if the Trust is the applicant's asset for any purpose that ultimately results in her 

obtaining funds from the Trust instead of under a social assistance program, her benefits under 

the Act may nevertheless be reduced by this new income. The same is true for every person with 

disabilities in a similar situation. 

39. Second, a finding tbat the Trust is the applicant's asset- even if only under the Asset 

Ceiling Policy-·defeats the purpose of the Trust and the purpose of Henson trusts generally. The 

Trust's loss of utility is exacerbated if the applicant not only loses her additional rental assistance 

but also sees her benefits under the Act reduced. Either scenario will discourage relatives and 

other loved ones from creating Henson trusts. 3
x 

40. If Henson trusts can no longer be counted on to preserve the beneficiary's entitlement to 

social assistance benefits, then families of persons with disabilities may adopt another practice: 

35 S.A. BCCA at para. J 6; Affidavit #l of at Exhibits D and E. 
36 "Unearned income" specifically includes "money or value from a trust" (Regulation, 

s. 1(1)) and this prospect was raised by the Ministry (Affidavit I of at Exhibit G). 

BC 'S'C at paras. and S.A. JJCCA at para. 

Text at 

l O -
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disinheriting the person with disabilities so as to leave a greater share of the estate to a sibling or 

other relative on the expectation that the relative will financially support the person with 

disabilities without affecting his or her benefits This practice is abhorrent: it leaves the person 

·with disabilities under thumb of bis or her relative and vulnerable to misuse of funds without any 

of the stringent legal protections applicable in a trustee-beneficiary relationship. 

41. Third, the scenario might not play out in the way envisioned: some persons with 

disabilities may not actually receive funds from a Henson trust to replace benefits for which they 

become ineligible as a result of the trust's existence. The standard of living of this already 

disadvantaged and vulnerable group will fall, without practical recourse. However, even where 

the Henson trust makes payments to offset benefits lost because of the trust, those payments 

reduce the funds that might be available to persons with disabilities to pay for disability-related 

costs under the Regulation, or for general expenses.N 

42. These disastrous public policy outcomes can avoided by simply recognizing----as 

courts and governments have for 30 years~that a Henson trust is not an asset of a person with 

disabi Ii ties 

43. The Ontario Court of Appeal resolved the difficult policy questions at issue here when it 

decided Henson. In the intervening 30 years, Henson has been embraced by courts, governments, 

estate planners, and relatives of persons with disabilities from across the country. Now, the 

British Columbia courts have resolved those policy questions differently. Those policy 

questions · and the Court of Appeal's sudden departure from the established answers to them

are of sufficient public importance to warrant a decision by this Court. Leave to appeal should be 

granted. 

l', For example, Ontario's equivalent to the Regulation, the General Regulation under the Ontario 

J)isahility SuJJport ProJ.?,ram Ac!, /997, 0. Reg. allow a person a disability to 

receive $6.000 annually from a trust as exempt income (s. 43( l )( 13)). 

- I I 
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PART IV SlJBMISSIONS ON COSTS 

44. The applicant asks that no costs be awarded against her if this application for leave to 

appeal is dismissed. 

45. As explained above, the applicant's only income is the approximately $900 per month 

she receives under the Act. Further, the applicant's financial interest in the proposed appeal

about $629 per month-is exceeded by the costs of pursuing it. The applicant nevertheless seeks 

leave to appeal, with the assistance of counsel acting pro hono, for the potential benefit of 

persons with disabilities generally. 

46. The Court of Appeal's decision changes the law for Henson trust beneficiaries. The 

applicant inadvertently and unexpectedly brought about that change in the Jaw-to the general 

disadvantage of persons with disabilities~by asking the courts below to apply the long-standing 

reasoning in Henson to her own Henson trust. The applicant now seeks to have this Court affirm 

Henson for the benefit of persons with disabilities generally even though her own financial 

interest is modest. 

47. In the Supreme Court of British Columbia, the applicant was granted an order waiving 

the filmg and hearing fees she would ordinarily be required to pay, and the chambers Judge did 

not award costs against the applicant even though MVFfC was the successful party 40 If this 

Court dismisses this application for leave to appeal, it should also depart from the usual rule on 

costs and order each party to bear its own costs. 

40 S.A. BC at para. 59. 

12 
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PART V - ORDER SOUGHT 

48. 	The applicant seeks an order granting leave to appeal from the judgment of the Court of 

Appeal for British Columbia dated January 6, 2017. 

MI S HAEL A. FEDER 
Cou sel for the applicant, 
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PART V - ORDER SOUGHT 

48. The applicant seeks an order granting leave to appeal from the judgment of the Court of 

Appeal for British Columbia dated January 6, 2017. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 1 st  . 2017. 
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MI S HAEL A. FEDER 
Cou sel for the applicant, 
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PART vn - STATUTORY PROVISIONS 

Employment mu! Assistance for Persons with Disabilities Regulation, 

Definitions 

(I) In this regulation. 

"asset" means 

Reg. 265/2002 

(a) equity in any real or personal property that can be converted to cash, 

(b) a beneficial interest in real or personal property held in trust, or 

(c) cash assets: 

"unearned income" means any mcome that is not earned income, and includes, without 
limitation, money or value received from any of the following .. 

(I) a trust or inheritance; 

Asset limits 

10 (I) The following assets are exempt for the purposes of subsection (2) . 

(y) assets exempted under. .. 

(ii) section 12 (2) [assets held in trust for person with disabilities], 

(2) A family unit is not eligible for disability assistance if the family unit has assets with a total 
value of more than the following: 

(a) in the case of a family unit that includes one applicant or recipient who is designated 
as a person with disabilities, other than a family unit to which paragraph (b) applies, 
$100,000; 

(b) in the case of a family unit that includes one applicant or recipient who 1s designated 
as a person with disabilities, and another applicant or recipient who has applied for and 
has not been denied designation as a person with disabilities, $200,000; 

(c) in the case of a family unit that includes 2 applicants or recipients who are designated 
as persons with disabilities, $200,000. 
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Assets held in trust for person with disabilities 

12 (I) In this section, "disability-related cost" means the cost of providing to a person with 
disabilities or a person receiving accommodation or care in a private hospital or a special care 
facility, other than a drug or alcohol treatment centre, 

(a) devices, or medical aids, related to improving the person's health or well-being, 

(b) caregiver services or other services related to the person's disability, 

(c) education or training, 

(d) any other item or service that promotes the person's independence, and 

(e) if a person with disabilities does not reside in a special care facility, a private hospital 
or an extended care unit 111 a hospital, 

(i) renovations to the person's place of residence necessary to accommodate the 
needs resulting from the person's disability, and 

(ii) necessary maintenance for that place of residence. 

(2) If a person referred to in subsection (I) complies with subsection (4), up to $200 000, or a 
higher limit if authorized by the minister under subsection (3), of the aggregate value of the 
person's beneficial interest 111 real or personal property held in one or more trusts, calculated as 
follows: 

(a) the sum of the value of the capital of each trust on the later of April 26, l 996 or the 
date the trust was created, plus 

(b) any capital subsequently contributed to a trust referred to in paragraph (a), 

is exempt for the purposes of section l O (2) [asset limits]. 

(3) the minister is satisfied that, because of special circumstances, the lifetime disability
related costs of a person referred to in subsection (2) will amount to more than $200 000, the 
minister may authorize a higher limit for the person for the pm1,oses of subsection (2). 

(4) A person referred to in subsection (2) who has a beneficial interest in one or more trusts must 
keep records of the following and make the records available for inspection at the request of the 
minister: 

(a) for a trust created before April 1996, the capital of the trust on that date; 

(b) for a trust created on or after April the capital of the trust on the date the 
trust was created; 

(c) the amount of capital contributed in each subsequent year to a trust referred to in 
paragraph (a) or (b): 

- 17 
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( d) all payments made after April 26, 1996 to or on behalf of the person from a trust in 
which that person has a beneficial interest. 

(5) For the purposes of this section, the real or personal property of a "patient", as defined 111 the 
Patients Property Act, who is a person with disabilities is to be treated as if the real or personal 
property were held in trust for the patient by the patient's committee. 

General Regulation under Ontario Disabi!izv Support Program Act, 1997, 0. Reg. 222/98 

43. ( l) The following shall not be included in income ... 

13. Payments in addition to a payment under paragraphs I to 12 that are payments from a 
trust or life insurance policy or gifts or other voluntary payments up to a maximum of 
$6,000 for any 12-month period. 
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