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PART I: STATEMENT OF FACTS
Overview
1.

Seven years ago, in R v National Post1, this Court held (in the context of a warrant directed

at the media) that “[t]he public has a right to every person’s evidence. This is the general rule.”2
In this case, the applicants are refusing to turn over relevant evidence of one of the most serious
offences in Canada – terrorism. The applicants claim that the current test applicable to judicial
authorizations directed at the media fails to sufficiently protect the constitutional protection of
freedom of the press, that it is outdated, and that more guidance is required for lower courts. They
also appear to assert that the media’s Charter rights are more important than those accused of
criminal offences. They are wrong.
2.

When police seek a judicial authorization directed at the media, the authorizing justice

must consider all the circumstances, including special and unique factors given the vital role the
media plays in a democratic society. In particular, this Court’s decision in CBC v Lessard,3 requires
justices to weigh the right to privacy of the media in the course of their news gathering and
dissemination activities; the impact of a proposed search on those interests; the availability of other
sources of the information sought; the specific nature of the law enforcement interests engaged;
the degree to which the information is already in the public domain; and any other conditions that
could minimize any negative effect on the media.4
3.

All of these factors, and the particular unique factors that may apply in any individual case,

ensure that a justice does not authorize undue intrusions on the media’s activities and that evidence
they may hold is not too easily turned over to the state. The test itself eliminates, or at least
minimizes, any potential “chilling effect” an order may have on any media activity.
4.

The Lessard factors, which were re-affirmed in National Post, are principled, flexible,

comprehensive, and duly protective of media interests. They have been accepted and applied by

1

R v National Post, 2010 SCC 16 [National Post].
National Post, supra note 1 at para 1.
3
Canadian Broadcasting Corp (CBC) v Lessard, [1991] SCR 421 [Lessard].
4
Lessard, supra note 3 at para 15. See also Canadian Broadcasting Corporation (CBC) v New
Brunswick (Attorney General), [1991] 3 SCR 459 [New Brunswick] at para 32.
2
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superior and appellate courts consistently and in a balanced manner, protecting all the relevant
interests at stake. The test has not been applied in a manner that favours one side over another.
The applicant has provided no compelling reason to re-visit these precedents. Leave to appeal
should therefore be denied.
Key Facts
i) Vice Media and the RCMP investigation of Farah Shirdon
5.

Between June and October 2014, the applicants published three articles about Shirdon’s

involvement with the terrorist group, the Islamic State of Iraq and Syria (“ISIS”). Those articles
were based in large part on conversations between the applicants and Shirdon, through a social
media platform known as “Kik” text messaging service.5
6.

The RCMP were also investigating Shirdon for various terrorism-related offences, and

believed Shirdon left Canada in March 2014 to join ISIS in Iraq or Syria. After the articles were
published, the RCMP sought a production order for documents and data in the possession of the
applicants related to their communications with Shirdon. That production order was granted by
Justice Nadelle on February 13, 2015 in Ottawa, Ontario pursuant to ss. 487.012(1) and (3) of the
Criminal Code (now 487.014).6 The supporting affidavit was sworn by Constable Grewal of the
RCMP (the “ITO”). A sealing order was also made at the time it was issued.7
ii) Overview of the Certiorari Application in the Superior Court
7.

The applicants brought the following three simultaneous applications in the Superior Court

of Justice to set aside the production order and sealing order:
(i)
(ii)
(iii)

5

an application for certiorari to quash the production order;
in the alternative, an application under s. 487.0193 of the Criminal Code for an order
revoking or varying the production order; and
an application for an order setting aside the sealing order.

R v Vice Media Canada Inc, 2016 ONSC 1961, at para 3 [Vice Media (SCJ)].
Criminal Code, RSC 1985, c C-46, s 487.014.
7
Vice Media (SCJ), supra note 5 at paras 1-2.
6
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8.

On March 1, 2016, MacDonnell J. dismissed the applications to quash, revoke or vary the

production order, but did vary the sealing order. It was common ground, and MacDonnell J.
accepted, that the only documents in the possession of the applicants that were covered by the
production order were the screenshots of the actual “Kik” text exchanges with Shirdon.8 The ITO
set out the fact that the RCMP was unable to obtain the content of the text exchanges through “Kik”
because “Kik” does not store the content of the conversations made through their platform.9
9.

The applicants’ articles were published on June 23, 2014, August 15, 2014, and October 7,

2014.10 The articles reported that Shirdon made certain admissions during the text exchanges with
the applicant reporter, Mr. Makuch. Shirdon’s comments, as reported by the applicants, were
characterized by MacDonnell J. as, on their face, “evidence of the commission of the offences under
investigation.”11 He also concluded that the evidence contained within the messages was “directly
admissible against him [Shirdon] in the proposed prosecution.”12
10.

The articles claim that Shirdon is the same man who appeared in a video where he burned

his Canadian passport, and announced that he emigrated to Syria. They also claim that Shirdon
confirmed he was a combatant with ISIS and made specific threats against Canada.13 For example:


“I have anger against my government for entering Muslim countries on false
pretenses.”14
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“..fighting is prescribed upon Muslims both offensive and defensive….”15

Vice Media (SCJ), supra note 5 at para 23.
Vice Media (SCJ), supra note 5 at para 28.
10
Vice Media (SCJ), supra note 5 at para 3.
11
Vice Media (SCJ), supra note 5 at para 21.
12
Vice Media (SCJ), supra note 5 at para 35.
13
Justice Doherty characterized Shirdon’s comments in this way, referring to the articles
published by the applicants. See R v Vice Media Canada Inc, 2017 ONCA 231, at para 9 [Vice
Media (CA)].
14
A Chat with the Canadian ISIS Member Who Burned His Passport on YouTube, June 23, 2014
[Application for Leave to Appeal (“AR”), Tab 6C, p 337].
15
A Chat with the Canadian ISIS Member Who Burned His Passport on YouTube, June 23, 2014
[AR, Tab 6C,
p 337].
9
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11.



Statements supporting the re-establishment of the “Islamic Caliphate”16



“We need to incite the believers, it’s my duty as a Muslim to do this.”17



“What’s the benefit of using social media if I’m not using it to recruit?”18



“Blood has to flow…. Attack us in our homes, we shall do the same.”19

In dismissing the application to quash, revoke or vary the production order, MacDonnell J.

considered and applied the governing Charter principles.

He also reviewed this Court’s

jurisprudence regarding warrants directed to the media, in particular, Lessard.20 He balanced the
public interest in the investigation and suppression of crime with the media’s important role in a
democratic society. After balancing both interests, he carefully outlined his reasons for concluding
that the ITO set forth a basis upon which the authorization judge could have issued the production
order after explicitly taking into account the “special position” of the media, and concluding their
news collecting and dissemination functions were not impeded by the order.21
12.

In the course of his reasons, MacDonnell J. made several findings in the context of his

consideration of the Lessard factors. Some of those findings are as follows:


The ITO revealed sufficient grounds to believe the material sought “will afford”
evidence of the offence (the offences investigated include participating in the activities
of a terrorist group, and leaving Canada to participate in terrorist activity, contrary to
ss. 83.18 and 83.181 of the Criminal Code).22



The “Kik” screenshots were the “best and most reliable evidence” that would be
admissible at trial. In making this conclusion, he rejected the appellant’s suggestion

16

A Chat with the Canadian ISIS Member Who Burned His Passport on YouTube, June 23, 2014
[AR, Tab 6C, p 337].
17
A Chat with the Canadian ISIS Member Who Burned His Passport on YouTube, June 23, 2014
[AR, Tab 6C, p 338].
18
A Chat with the Canadian ISIS Member Who Burned His Passport on YouTube, June 23, 2014
[AR, Tab 6C, p 338].
19
The Canadian Jihadist Told Us Canada Isn’t Immune to Isis Attacks, October 7, 2014 [AR,
Tab 6E, p 356].
20
Lessard, supra note 3 at para 2.
21
Vice Media (SCJ), supra note 5 at paras 6-13, and 27-48.
22
Vice Media (SCJ), supra note 5 at paras 15-21.
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that Makuch could be subpoenaed as an alternative to handing over the screenshots of
the text exchange.23


There were no alternative sources to obtain copies of the actual text exchanges.24



Shirdon was not a confidential source.25



The authorizing justice was entitled to consider that the information was publically
disseminated in whole or in part and that this would favour issuance of the production
order.26



The production order was calculated to not disrupt or interfere with Vice’s newsgathering functions.27



The screenshots did not constitute work product or private notes.28

iii) The Decision of the Ontario Court of Appeal
13.

In dismissing the appeal, the Court of Appeal for Ontario recognized that a “[f]ree and

vigorous press is essential to a functioning democracy.”29 The court also recognized that the
protection of the public from serious criminal activity is equally important. In the present case,
they found that the certiorari judge correctly identified his function in reviewing the production
order, expressly took into account the competing interests (in particular, the special position of the
media), and considered the factors identified in Lessard and New Brunswick at length.30
14.

The Court of Appeal also responded to the arguments raised by the interveners that the

Lessard factors, re-affirmed in National Post, require re-structuring. The court found that there
was no need to restructure the factors identified in the controlling case law, because the present

23

Justice MacDonnell found that the screen captures were the best and most reliable evidence
because they were the “actual electronic communications made by an accused.” Vice Media
(SCJ), supra note 5 at paras 29, 33, 35-37.
24
Vice Media (SCJ), supra note 5 at paras 42-43.
25
Vice Media (SCJ), supra note 5 at para 43.
26
Vice Media (SCJ), supra note 5 at para 44.
27
Vice Media (SCJ), supra note 5 at para 45.
28
Vice Media (SCJ), supra note 5 at paras 51-53.
29
Vice Media (CA), supra note 13 at para 1.
30
Vice Media (CA), supra note 13 at paras 33-35.
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approach works well to avoid compromising the important role the media plays in society. As
Doherty J.A. noted:
When the state exercises its powers to search and seize, reasonableness is
the constitutional litmus test. The place to be searched and the nature of
the material to be seized are important considerations in that
reasonableness assessment. The Lessard factors recognize the
significance of those considerations. They also recognize that the ultimate
assessment is of necessity a fact-specific one. Any attempt to exhaustively
enumerate all relevant factors, or to define them narrowly, is doomed to
fail. In my view, the present approach provides adequate room for a
proper balancing of the important competing interests which must be
considered in a case in which the state seeks to compel production of
material from the media.31 [emphasis added]
15.

The Court of Appeal also rejected a more “interventionist” standard of review as suggested

by the applicants and the interveners, which would significantly alter the “Garofoli”32 standard of
review. Doherty, J.A. noted that the Garofoli standard of review has been affirmed on motions
brought by the media in the past, including in this Court’s 2010 decision of National Post. He also
said that appellate courts have long recognized that decisions based on the weighing of evidence
and the exercise of discretion are not amenable to a correctness standard of review and agreed with
the Manitoba Court of Appeal’s articulation of the correct standard of review in media cases.33
PART II: QUESTIONS IN ISSUE
16.

The applicants pose the following questions:
A. What principles should govern the “balancing” analysis in a case of a search warrant
or production order targeting journalist-source communications? More specifically:
1. How should courts assess and weight the native or “chilling” impact of such a
production order on the media’s news-gathering abilities?
2. How (if at all) should courts assess and weight the probative value and
usefulness of the material sought, in terms of their actual value to a criminal
investigation or the prosecution of a crime?

31

Vice Media (CA), supra note 13 at para 32.
R v Garofoli, 1990 2 SCR 1421. See also R v Morelli, 2010 SCC 8, at para 40; R v Sadikov,
2014 ONCA 72, at paras 83-84, and R v Nero, 2016 ONCA 160, at para 71.
33
Vice Media (CA), supra note 13 at paras 18-27. See also Canadian Broadcasting Corp v
Manitoba (Attorney General), 2009 MBCA 122, at paras 21-28 [CBC v Manitoba].
32
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B. What standard of review should the superior courts apply in the review of ex parte
production orders targeting the media, in order to ensure due consideration and weight
is given to the Lessard factors?34

17.

All of these questions have been answered by this Court and do not require re-visiting.

Lessard, New Brunswick, and National Post make clear what principles apply to the balancing
process, and those principles leave room for justices to consider unique factors that may apply to
individual cases. The reasonableness of the requested order and any potential “chilling effect” in
the circumstances are taken into account explicitly as part of the balancing. This Court has already
confirmed that the probative value of evidence sought is not relevant in the analysis. Finally, the
standard of review for a judicial authorization is well settled. This leave application should be
dismissed.
PART III: ARGUMENT
The Existing Lessard Framework, Re-affirmed in National Post, Requires no Change
18.

Nobody disputes the important role the media play in society. This Court has consistently

acknowledged this important role. At the same time, it is not absolute. Nor should it be. As
Binnie, J. said in National Post: “The public interest in freedom of expression is of immense
importance but it is not absolute and in circumstances such as the present it must be balanced
against other important public interests, including the investigation and suppression of crime.”35
That decision affirmed the series of factors set out in Lessard,36 and New Brunswick.37 Those
factors are designed to ensure that the vital role the media play in a democratic society is properly
recognized and protected, and that their function in news gathering and dissemination is not unduly
hampered.
19.

In short, a reviewing court’s assessment as to whether a production order or search warrant

was properly issued engages questions of statutory compliance, and the reasonable exercise of the
issuing justice’s discretion. The reasonableness of the decision to issue the production order is
34

Memorandum of Fact and Law of the Applicants, para 28 [AR, Tab 3, p 96].
National Post, supra note 1 at para 5.
36
Lessard, supra note 3 at para 2.
37
New Brunswick, supra note 4 at para 13.
35
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evaluated while keeping in mind the special role the media play in a democratic society. The
constitutional protection afforded by s. 2(b) does not import any new or additional requirements
for judicial authorizations that are aimed at the media.38 Instead, this Court developed a series of
non-exhaustive factors known as the “Lessard factors”39 to help determine the reasonableness of
the overall decision.
20.

The Lessard factors require a justice to apply the statutory pre-requisites of the order

requested, and then go on to consider whether or not to issue the order even where statutory criteria
are made out. The issuance of any order is a discretionary exercise. The materials must contain
enough information to permit the justice to make a fair assessment of the interests at stake and
potential impact of the order sought.40 As this Court said in New Brunswick:
“It is of particular importance that the justice of the peace consider the
effects of the search and seizure on the ability of the particular media
organization in question to fulfil its function as a news gatherer and new
disseminator. If a search will impede the media from fulfilling these
functions and the impediments cannot reasonable be controlled through
the imposition of conditions on the execution of the search warrant, then
a warrant should only be issued where a compelling state interest is
demonstrated.”41
21.

A justice must therefore engage in a balancing exercise to determine whether it is

appropriate to issue the order, with or without additional conditions. The analysis cannot possibly
look the same in each case. However, Lessard sets out some particularized factors to be considered.
Some of those factors are as follows:
a. Identifying the relevant interests at stake [Lessard #3]
The exercise of discretion requires balancing the interests at stake. The justice must
consider the particular state interests in investigating and prosecuting crime, as well as
the important Charter protected rights to privacy and to gather and disseminate the news
that may be engaged to various degrees. The vital role of the media in protecting

38

New Brunswick, supra note 4 at paras 31-32.
Lessard, supra note 3 at paras 13-21.
40
Lessard, supra note 3 at para 47 (factor #4).
41
New Brunswick, supra note 4 at para 32.
39
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democratic society must be borne in mind. If the media is an innocent third party, this
fact will also weigh in the analysis.
b. Reasonable Alternative Sources [Lessard #5]
The application should ordinarily address potential alternative sources of the evidence
or information and whether efforts have been undertaken to obtain the alternatively
placed evidence or information.
c. Prior Publication [Lessard #6]
The justice should consider the degree to which information sought has already been
published or disseminated. Prior publication will normally weigh in favour of granting
the order.
d. Minimizing Conditions [Lessard #7]
A justice should consider whether particular conditions have been or can be attached to
an authorization to reduce any potential negative impact on news gathering and
publishing activities of the media target.42
22.

This analysis applies whether the material sought is a video tape of a violent protest, or a

text message conversation with a potential terrorist. The Lessard and National Post balancing
exercise centers around the reasonableness of the request in the particular circumstances of the
case. An issuing justice must consider the totality of those circumstances, including the nature of
the material sought, to ensure that the rights of the media are properly protected before any order
is issued.
23.

The applicants argue that the courts below (and courts generally) have failed to balance the

media’s rights with that of the public. They go on to say that the balance tips in favour of law
enforcement, the Crown has a “near-perfect”43 record, and that the Lessard test has become a
“rubber stamp”44 for the police. These broad statements have no basis in reality. To the contrary,
the Lessard framework has proved to be a flexible test, allowing for the myriad nuanced
circumstances that can arise in any given case. The cases of R v Dunphy,45 CBC v Manitoba,46 and
42

Lessard, supra note 3 at para 15; New Brunswick, supra note 4 at para 44.
Memorandum of Fact and Law of the Applicants, para 33 [AR, Tab 3, p 98].
44
Memorandum of Fact and Law of the Applicants, para 7 [AR, Tab 3, p 91].
45
R v Dunphy, [2006] OJ No 850 (Sup Ct), at para 56.
46
CBC v Manitoba, supra note 33 at paras 70-77.
43
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R v CBC47 demonstrate the test is providing a meaningful standard to prevent overbroad or
unnecessary searches of media premises. Furthermore, as the charts in Appendix A48 demonstrate,
the Lessard framework has proven not to not be a “rubber stamp” for the Crown. Rather, issuing
justices and reviewing courts have been entirely cognizant of the special position the media holds.
Furthermore, there have not been a great number of cases involving production orders or search
warrants on the media. This demonstrates a restraint and understanding on the part of the state and
the police with respect to the special position the media holds in society.
24.

The Lessard factors have withstood the test of time and have not gone un-challenged. In

the 2010 decision of National Post, this Court faced an argument much like the one raised before
the Ontario Court of Appeal and now this Court. Binnie, J., for the majority, reviewed the Lessard
test and then summarized the argument as follows:
The appellants and their media supporters argue that these principles are
too general. The media interest, they say, is not just one of many factors
to be taken into account in “all of the circumstances”. The Charter, they
contend, entitles them to greater protection than Lessard and New
Brunswick provide. Thus, armed with ss. 2(b) and 8 of the Charter, they
appellants seek a re-examination of the existing law.
25.

The majority rejected the argument that s. 2(b) required a re-structuring or enhancement of

the Lessard factors. The test, which requires mandatory consideration of s. 2(b) rights and the
importance of privacy for the media in their news gathering and dissemination activities, was found
to appropriately embody concerns for the vital role of journalists in Canada. Essentially, this Court
recently found that this test is working.
26.

This Court has emphasized not only in Lessard, and New Brunswick, but also in National

Post, that the balancing of interests is always a difficult task. In Lessard, the CBC filmed a group
of people damaging a post office, which was broadcast twice on television.49 In New Brunswick,

47

R v Canadian Broadcasting Corporation, 2007 NLCA 62, at paras 31-38, 54.
Two charts are provided in Appendix A. The first chart, summarizes cases across Canada
where orders directed at the media have been denied or quashed on review. The second chart
summarizes cases across Canada where orders directed at the media have been issued or upheld
on review. The chart also provides a summary of the reasons of the ultimate decisions of the
courts.
49
Lessard, supra note 3 at para 2.
48
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the CBC recorded a protester throw Molotov cocktails that caused a fire and threatened the lives
and safety of others.50 In National Post, the media possessed physical evidence believed to be
forged documents, which this Court characterized as a serious crime.51 In cases like these, the
investigation of a serious and/or violent crime is of significant importance to all Canadians. The
Lessard framework provides helpful and adequate guidance to lower courts so that all relevant
principles can be applied to the various nuanced facts that come to play in different cases.
27.

Any attempt to enumerate and identify every possible item that may be sought, and apply

an individual test to each item is, as Doherty J.A. notes, doomed to fail. Today, the applicants seek
to tweak the Lessard factors to consider what considerations should be taken into account when
the state requests a screen shot of a text message conversation. Tomorrow, the media may seek a
new test to be applied to a production order or search warrant seeking voice mail messages, emails
or photographs of a crime provided to a journalist. The possibilities are endless, yet a new test is
unnecessary.

The Lessard factors are flexible enough to take into account the different

circumstances in every case.
The Chilling Effect Argument Does Not Raise an Issue of National or Public Importance; It is
Thoroughly Considered Within the Existing Lessard Framework
28.

Contrary to the applicants’ contention, courts applying the Lessard framework are mindful

of the chilling effect that any judicial authorization may cause on the media.52 As the Court of
Appeal in this matter made clear, the balancing of the competing interests of the state and the media
conducted through the Lessard factors inherently address the potential chilling effect in any given
case. It is the very reason the Lessard framework exists. In this case, the absence of any requests
for confidentiality, and the publishing of the material, were factors that pointed to a significant
reduction of any chilling effect on the media.53
29.

Many specific factors within the Lessard framework are designed to ensure that any

potential chilling effect is eliminated, or at the very least reduced as much as possible. This could

50

New Brunswick, supra note 4 at paras 2-3, 33.
National Post, supra note 1 at para 3.
52
New Brunswick, supra note 4 at paras 34-36.
53
Vice Media (CA), supra note 13 at paras 36-38.
51
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result in limiting terms placed in the warrants or orders or it may well result in a denial of the order
altogether. In any event, each case will be different depending on the particular facts.
30.

It is undeniable that once the media have placed the information police seek in the public

domain, any argument that there is a chilling effect is “seriously weakened”. 54 This is because
once information has been made public, there is an obvious expectation that the general public will
hear or read about it, including the police. If the information speaks about a crime, naturally it
should be expected that the police will seek a judicial order to obtain it. In these circumstances,
the media cannot say they know a crime has been committed, they have relevant information about
it, but will not turn it over to the police. The media, like any good citizen, should not be unduly
opposed to disclosing to the police evidence they have gathered about a crime.55
31.

In the present case, the applicants asserted a chilling effect in the courts below, and again

in this Court, by attempting to blur the line between confidential sources and those individuals who
are not promised any confidentiality and fully expect their identities and statements to the media
to be made public. To be clear, Shirdon is not a confidential source. Quite the opposite, he
presented as anxious to tell the world about his beliefs. As the reviewing judge found, and the
Court of Appeal agreed, there is no chilling effect in this circumstance. In fact, the exact opposite
is true – Shirdon used the media to disseminate his message to the world, including law
enforcement.
32.

A person who speaks to the media about a crime, and knows their statements will be

published, can and should reasonably expect that they may be compelled as a witness. Equally,
the media should expect the police may seek authorization to seize related material in their
possession. Here, the police are simply seeking the information that has been published in a format
admissible at trial. The applicants themselves suggest the reporter, Mr. Makuch, could be
subpoenaed as a witness. What the applicants fail to recognize is that the first question a court
would ask Mr. Makuch is whether or not he has a record of his conversation with Shirdon. As
Justice MacDonnell in the Superior Court of Justice ruling in this case said, the screen captures are
the best evidence, not Mr. Makuch’s recollection:

54
55

New Brunswick, supra note 4 at para 36.
New Brunswick, supra note 4 at paras 34-36. See also National Post, supra note 1 at para 90.

13
“The fact that the screen captures of Shirdon’s electronic communications
would be the best and most reliable evidence of what he said is not
determinative of where the balance should be struck on an application for
a production order directed to a media outlet. However, it is a relevant
consideration. It must also be said that it is hard to understand how the
suggestion that Mr. Makuch be subpoenaed to testify to the
communications would ameliorate the concern that the applicants have
raised with respect to participating in a police investigation. From the
source’s perspective, whether the material is provided pursuant to a
production order or under subpoena would seem to be six of one or halfdozen of the other.”56
33.

Justice Doherty agreed with this reasoning and concluded that any chilling effect was

significantly reduced in the circumstances of this case:
“The application judge did not specifically use the phrase “chilling
effect”. He did, however, refer to the specific factors which, in the
circumstances of this case, impacted significantly on any “chilling
effect”. He referred to the absence of any requests for confidentiality
from the sources, noting that the source was anxious to tell the world
about his beliefs and conduct. The application judge also referred to Mr.
Makuch having published much of the material sought in three articles
predating the request for the production order.
The application judge was clearly alive to the concerns about the negative
impact of requiring the media to produce material for the police. I have
no doubt the application judge appreciated, as part of that concern, the
potential “chilling effect”. He implicitly addressed that concern as it
existed on the facts of this case by identifying factors that tended to
significantly reduce the potential “chilling effect”.”57 [emphasis added]
34.

Contrary to the applicants’ assertions, complying with a judicial order does not

automatically cause a chilling effect. If police deliberately use journalists in place of conducting
their own investigation, that factor will be fatal in the Lessard analysis, as it was in CBC v
Manitoba.58 However, the issuance of a production order directed at the media, when they hold
important evidence of a criminal offence that has wholly or partially been published, is a
completely different scenario. As Justice Cory said in Lessard: “When a crime has been committed
and evidence of that crime has been published, society has every right to expect that it will be

56

Vice Media (SCJ), supra note 5 at para 37.
Vice Media (CA), supra note 13 at paras 37-38.
58
CBC v Manitoba, supra note 33 at paras 70-77.
57
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investigated and, if appropriate, prosecuted.”59 The investigation of criminal offences includes the
collection of relevant evidence. That evidence could help convict the accused, help exonerate him,
or simply provide a clearer picture of the events in question.
35.

There is no basis to suggest that courts across the country have been failing to appreciate

the chilling effect on media activities as a result of the issuance of production orders or search
warrants. No guidance is needed to determine whether evidence needs to be called to establish a
chilling effect. No freeze has descended as a result of these cases. There is no evidence that
important issues are not being publically aired because people are aware that a justice may issue
an authorization for the gathering of defined categories of evidence in criminal investigations
where s. 2(b) is considered and balanced in the totality of the circumstances. The Lessard factors
ensure that access will be duly restrained. The existing framework appropriately considers any
potential “chill” and allows judges to recognize and address potential negative impact in any case
through conditions or an outright denial of the application.
Probative Value Plays no Part in the Issuance of a Production Order or Search Warrant
36.

The applicants’ assertion that an issuing justice must somehow address the “probative

value” of the evidence being sought before deciding to issue a warrant or production order on the
media demonstrates a failure to comprehend the role of investigator, prosecutor, judge and the
criminal justice system as a whole. This proposition was rightfully rejected by the Court of Appeal
as blurring the line between the judge and the prosecutor and confusing the roles of the relevant
players in the criminal justice system:
“..[W]hen production orders or search warrants are issued, often there is
no prosecution underway and the investigation is very much in its
formative stage. No one could accurately assess what the Crown does or
does not need to prove its case at trial.
More significantly, in my mind, this submission improperly blurs the line
between judge and prosecutor by assigning judges the job of deciding
whether the prosecution has sufficient evidence to prove its case without
access to the information in the hands of the media. To suggest that a
judge can foreclose police access to relevant evidence otherwise
producible in law, because the judge thinks the prosecution does not need
the evidence to prove its case, is to seriously confuse the role of those who
59

Lessard, supra note 3 at para 20.
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investigate and prosecute crime with the role of those who adjudicate the
cases brought by the prosecution against individuals.60 [emphasis added]
37.

This proposition was also rejected in this Court’s decision of National Post. In that case,

the reviewing judge quashed a warrant, in part because she found that it would be unlikely to obtain
fingerprint evidence from the documents at issue. In upholding the warrant, this Court said that
the likelihood of obtaining identification evidence (essentially, an argument about the usefulness
of the evidence sought) was irrelevant to the issuance of the ultimate order:
“The reviewing judge, Benotto J., quashed the warrant in part because she
considered it unlikely that the outcome of the forensic analysis of the
appellants’ documents would be successful. With respect, I do not think
the possibility of failure is a reason to prevent the police from undertaking
forensic inquiry by well-established techniques such as DNA analysis of
documents which the appellants concede are reasonably linked to the
alleged criminal offences.
A search to review the physical
instrumentality by which the offence was allegedly committed would
likely satisfy the test in s. 487 of the Criminal Code, R.S.C. 1985, c. C46, even if the documents did not shed light on the identity of the
offender. Moreover, if Benotto J. is correct, and the envelope is unlikely
to identify the confidential source, then there is little public interest in
refusing its production to the police.” [emphasis added]
38.

Parliament requires that the police demonstrate reasonable grounds to believe that evidence

sought will afford evidence of an offence. It is impossible to assess the precise “probative value”
of evidence at the investigation stage. It is impossible to determine at the investigation stage
whether or not certain evidence would likely be called at trial. It is impossible to know whether a
trial will even occur at the investigation stage. An accused may plead guilty, abscond, or never be
caught. Charges may be withdrawn or stayed due to unforeseen circumstances. To impose
requirements that the police demonstrate the probative value of evidence or the likelihood of a trial
at the point when they are seeking a warrant (even before they have seen the evidence sought)
would require significant speculation, if not clairvoyant abilities. Furthermore, to require the police
to only resort to seeking relevant evidence from the media when it somehow becomes certain a
trial will take place, will invariably cause an adjournment and a delay of the trial, which will impact

60

Vice Media (CA), supra note 13 at paras 40-41.
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an accused’s section 11(b) Charter rights.61 For example, the merits of the order in this case is still
being litigated, over two years after the order was issued.
39.

It must also be remembered that there is no way for investigators to assess with any

precision the probative value or the relevance of evidence they have never seen, especially during
the early stages of an investigation. The items sought from the media may end up being the
smoking gun for the prosecutor, or it may completely exonerate the accused. The best way to
ensure the right of the public to be protected from serious criminal activity is properly balanced
against a free and vigorous press, is by conducting the balancing required by the Lessard factors.
Only if appropriate, that material would be turned over to the state and disclosed to the charged
party. Just as the media and the issuing justice have no way of knowing the material’s worth to the
Crown, they are equally unable to determine the accused’s strategy or defence at any stage of the
proceedings.
There is No Need for the Media to have a More Deferential Standard of Review than an Accused
Charged with a Criminal Offence
40.

Contrary to the applicants’ contention, the media is in no higher or more special position

than an accused charged with a criminal offence whose vehicle, home or body has been the subject
of a judicially authorized search or seizure. The same standard of review is applicable to everyone
whose Charter rights are engaged. The standard is “could” the warrant have issued – not “should”.
This is precisely what the Court of Appeal in this case noted:
“While no doubt additional considerations come into play with a media
target, I do not see how they make a reasonableness assessment more
difficult, or less appropriate. I agree, if the media is the subject of an order,
important constitutional rights are at stake and negative effects may flow
from improvidently granting the order. The rights at stake when the
warrant targets the media cannot, however, be characterized as more
worthy of judicial protection than the s. 8 rights routinely engaged on
motions to quash search warrants executed at homes and other
locations where privacy interests are extremely high.”62 [emphasis
added]

61
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R v Jordan, 2016 SCC 27, at paras 134-141.
Vice Media (CA), supra note 13 at para 22.
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41.

The applicants also complain that because of the ex parte nature of an application for a

production order, the media has no opportunity to make submissions and therefore only one side
of the story is heard and only one set of interests are weighed.63 To the contrary, media outlets
have an abundance of opportunities to challenge the orders, weigh in on relevant factors, and
present evidence should they deem it necessary. This case is a prime example of that. The
production order in this matter was issued on February 13, 2015. At the reviewing stage, the
applicants presented affidavit evidence. Despite their application being dismissed, the evidence
the police seek has still not been turned over, and the issue has been litigated for over two years.
The Court of Appeal decision agreed and found that the current process in place clearly allows for
media participation and involvement:
“Finally, the ex parte nature of the initial proceeding is common to all
applications for warrants and production orders. The negative impact of
the ex parte proceeding is countered by the media’s right to move to
revoke the warrant or production order before they turn the material
over to the police: s. 487.0193(1). The media is entitled to place
additional material before the reviewing judge to be considered in
determining whether the warrant or production order should have
issued. Practically speaking, the more significant the material placed
before the reviewing judge, the more the review will take on the
appearance of a de novo assessment of the merits. Under the established
procedures, the media has a full opportunity to put forward its case against
the production order before the police access the material.”64 [emphasis
added]
42.

The applicants are wrong to characterize the above quote as a “mixed message”. In

paragraph 81 of their factum they quote one sentence of Doherty J.A.’s endorsement of the Garofoli
standard of review and take it completely out of context. In the above passage, Doherty J.A. is not
suggesting a de novo review on appeal, he is simply reviewing the opportunities the media have to
present evidence on review. He is not suggesting a departure of the Garofoli standard of review.
In fact, as he makes clear in the very next paragraph, “[t]here are at least three good reasons for
applying the Garofoli standard to all motions to quash warrants and similar documents.”65 He goes
on to outline those three reasons in detail.
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Memorandum of Fact and Law of the Applicants, para 78 [AR, Tab 3, p 108].
Vice Media (CA), supra note 13 at para 23.
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43.

In any event, this argument was rejected in this Court’s 2010 decision of National Post. In

that case, the media argued that the failure of the issuing justice to give notice to the media at the
issuance stage constituted jurisdictional error. They reasoned that the media should have an
opportunity to put their case against the warrant at the earliest opportunity and complained that the
ex parte nature of the process caused them prejudice. Binnie, J. agreed with the general proposition
that the media should have the earliest opportunity to provide input in the warrant process,
however, held that this would ultimately be a matter left to the discretion of the issuing justice:
Given the broad definition of “media” and “journalists” covered by a
potential claim for privilege, the issuing judge may conclude that an
outstanding warrant will help ensure that the evidence is not made to
disappear while the merits of issuing a warrant are debated. An issued and
outstanding warrant may discourage such misconduct. There will be cases
of urgency or other circumstances supporting the need to proceed ex parte.
In the absence of such circumstances the issuing judge may well conclude
that it is desirable to proceed on notice to the media organization rather
than ex parte.66
44.

What is important in the controlling precedents from this Court, and all the cases that have

followed it, is that sometimes the media will be required to hand over relevant and important
evidence in their possession and sometimes the police will be prevented from obtaining relevant
and important evidence from the media. Each case will depend on the facts. If media organizations
have information that constitute evidence of a crime, they should expect the police, whose duty it
is to investigate crime, to take steps to obtain a warrant to seize it.67 As Justice Cory articulated in
Lessard:
It must be remembered that all members of the community have an interest
in seeing that crimes are investigated and prosecuted. In a situation such
as this, the media might even consider voluntarily delivering their
videotapes to the police. For example, if the tapes depicted a murder being
committed and means of identifying the killer, would the media seek to
withhold the tapes on the grounds that to release them would have a
chilling effect on their sources and thus interfere with freedom of the
press? I trust that such a position would not be taken.”68
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PART IV: SUBMISSIONS CONCERNING COSTS
45.

The respondent makes no submission as to costs.
PART V: NATURE OF ORDER SOUGHT

46.

That the application for leave to appeal be dismissed, without costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.
DATED at the City of Ottawa, in the Province of Ontario, this 23rd day of June, 2017.

_________________________________
Brian Puddington
Counsel for the respondent
_________________________________
Sarah Shaikh
Counsel for the respondent
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PART VII: STATUTORY PROVISIONS
Criminal Code, RSC 1985, c C-46, s 487.014.
English

French

General production order
487.014 (1) Subject to sections 487.015 to
487.018, on ex parte application made by a
peace officer or public officer, a justice or judge
may order a person to produce a document that
is a copy of a document that is in their
possession or control when they receive the
order, or to prepare and produce a document
containing data that is in their possession or
control at that time.

Ordonnance générale de communication
487.014 (1) Sous réserve des articles 487.015
à 487.018, le juge de paix ou le juge peut, sur
demande ex parte présentée par un agent de la
paix ou un fonctionnaire public, ordonner à
toute personne de communiquer un document
qui est la copie d’un document qui est en sa
possession ou à sa disposition au moment où
elle reçoit l’ordonnance ou d’établir et de
communiquer un document comportant des
données qui sont en sa possession ou à sa
disposition à ce moment.

Conditions for making order
(2) Before making the order, the justice or judge
must be satisfied by information on oath in Form
5.004 that there are reasonable grounds to
believe that
(a) an offence has been or will be committed
under
this or any other Act of Parliament; and
(b) the document or data is in the person’s
possession or control and will afford evidence
respecting the commission of the offence.

Conditions préalables à l’ordonnance
(2) Il ne rend l’ordonnance que s’il est
convaincu, par une dénonciation sous serment
faite selon la formule 5.004, qu’il existe des
motifs raisonnables de croire, à la fois :
a) qu’une infraction à la présente loi ou à toute
autre loi fédérale a été ou sera commise;
b) que le document ou les données sont en la
possession de la personne ou à sa disposition et
fourniront une preuve concernant la
perpétration de l’infraction.

Form
(3) The order is to be in Form 5.005.

Formule
(3) L’ordonnance est rendue selon la formule
5.005.

Limitation
(4) A person who is under investigation for the
offence referred to in subsection (2) may not be
made subject to an order.
2004, c. 3, s. 7; 2014, c. 31, s. 20.

Limite
(4) La personne faisant l’objet d’une enquête
relative à l’infraction visée au paragraphe (2)
ne peut être assujettie à l’ordonnance.
2004, ch. 3, art. 7; 2014, ch. 31, art. 20.
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APPENDIX A
Chart 1: New Brunswick and Lessard – Warrant/Subpoena/Production Order Denied
Total Number of Cases:

Legend:

Warrant Denied: 3

White = Warrant

Production Order Denied: 6

Light Grey = Production Order

Subpoena Denied: 2

Dark Grey= Subpoena

Canadian Broadcasting Corp. v. Lessard, [1991] 2 S.C.R. 421
Canadian Broadcasting Corp. v. New Brunswick (Attorney General), [1991] 3 S.C.R. 459
Warrant/ Production Order/ Subpoena Denied
Case Citation

Object of Warrant/Production
Order/ Subpoena

Result

Canadian Broadcasting Corp. v.
Manitoba (Attorney General),
2009 MBCA 122 (CA)

Ex parte production orders
issued against media
organizations for production of
audio and video recording of
press conference regarding
alleged excessive force by police

Orders quashed; reviewing
judge considered that RCMP
had advanced knowledge of the
press conference and existence
of separate one-on-one
interviews (this information was
not disclosed to authorizing
judge) Balancing could not
meaningfully take place when
issuing judge was not aware
that RCMP had opportunity to
obtain the information firsthand and that videotapes
contained interviews that were
not broadcast

Canadian Broadcasting Corp. v.
Newfoundland & Labrador,
2007 NLCA 62 (CA)

Crown appealed decision of trial
judge to quash search warrant
which authorized a search of
the premises of the CBC and the
seizure of certain material

Quashing of search warrant
upheld; warrant was invalid
because the Provincial Court
judge was not given all relevant
information from police; as a
result, the justice could not do
the proper balancing required
by the law in the context of
media search

R. v. Finkle, [2007] O.J. No. 3506
(ONSC)

Journalist subpoenaed to
Subpoena quashed; subpoena
compel his attendance at trial of amounted to fishing expedition;
accused for second degree
issuing authority was not told
1
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murder; subpoena required
journalist to bring all documents
or notes in relation to any
publications or other materials
printed in relation to accused

about alternative sources of
information; concern about all
the materials journalist was
asked to bring (no effort made
to limit what journalist was
asked to bring to trial)

R. v. Dunphy, [2006] O.J. No.
850 (Sup. Ct.)

Reporter interviewed suspect in
murder case and published
articles in newspaper based on
interviews; Crown brought
application for production order
requiring reporter to produce
notes of his conversations with
suspect

Application dismissed;
conditions of s. 487.012 of
Criminal Code had not been
met; information did not
demonstrate that notes would
afford evidence regarding
commission of murders;
reporter stated anything
relevant to the murders was
published in the articles

Fullowka v. Royal Oak Mines
Inc., 2001 NWTSC 4 (Sup. Ct.)

Plaintiffs (dependents of miners
killed during strike) brought
application for production order
to obtain unbroadcast television
tapes filmed by television
station during strike and during
interview of defendant mine
owner

Application dismissed; No
information was provided about
the contents of the tapes;
production might inhibit the
media from actively covering
trial as current event

Canadian Broadcasting Corp. v.
British Columbia, [1994] B.C.J.
No. 1543 (Sup. Ct.)

Search warrants issued against
CBC for videotapes respecting
riot; videotapes seized pursuant
to warrant and placed in sealed
envelopes pending decision

Search warrant quashed and
videotapes returned;
information before JOP
inadequate to satisfy
reasonable grounds to believe
tapes would afford evidence
with respect to commission of
offence; information failed to
establish link between
photographs and any specific
offence

Wasylyshen v. Canadian
Broadcasting Corp., 2005 ABQB
902 (Sup. Ct.)

Plaintiff sued CBC for
defamation and sought
production order to obtain
disclosure of documents that
CBC refused to produce because
they contained confidential
source information

Motion dismissed; Section 2(b)
Charter guarantee must be
weighed against interests of
proper litigation; was not in the
public interest to order
immediate disclosure

2
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Vancouver Sun v. British
Vancouver Sun received
Columbia, 2011 BCSC 1736 (Sup. production order from police
Ct.)
demanding photographs and
video taken at Stanley Cup riots
to assist police in their
investigation

Production order quashed;
production order failed to
define geographic area to which
they applied and did not
properly name the media
organizations

Canadian Broadcasting Corp. v.
Manitoba (Attorney General),
2008 MBQB 229 (Sup. Ct.)

Production orders issued by
judge against CBC for video
recording of a press conference
regarding the RCMP and the
shooting of an Aboriginal man

Canadian Broadcasting Corp. v.
Newfoundland, [1994] N.J. No.
131 (NLTD)

Application by CBC to quash
search warrant under which a
videotape of violent
demonstration has been seized.

Ehman v Saskatchewan
(Attorney General), [1994] S.J.
No. 202 (Sup. Ct.)

Application to quash two
subpoenas requiring reporters
to give evidence at a
preliminary inquiry for murder
case. The applicant reporters
had conducted extensive
investigation in murder case
and had interviewed the
accused. The subpoena
required the reporters to bring
all notes, books, records,
videotapes, documents relating
to case.

Production orders quashed; the
CBC was not given notice to
attend the issuing stage in order
to make submissions; relevant
information was not placed
before issuing judge;
inadequate consideration was
given to the fact that the
information could have been
obtained from alternative
sources
Warrant quashed and tapes
returned to CBC; police did not
disclose material facts to the
issuing justice regarding (1)
alternative sources of
information (2) the amount of
broadcast footage viewed by
the police and (3) concerns
raised by the CBC
Application allowed, subpoenas
quashed as the request for
materials was too broad.
Reviewing judge was
sympathetic to applicant’s
argument that it would be
virtually impossible for
reporters to identify all
documents related to the case.
“This is a clear example of a
standardized clause being
squeezed into a subpoena
where it does not fit.”

3
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Chart 2: New Brunswick and Lessard – Warrant/Subpoena/Production Order Granted
Total Number of Cases:
Warrant Granted: 9
Production Order Granted: 8
Subpoena Granted: 3

Canadian Broadcasting Corp. v. Lessard, [1991] 2 S.C.R. 421
Canadian Broadcasting Corp. v. New Brunswick (Attorney General), [1991] 3 S.C.R. 459
Warrant/ Production Order/ Subpoena Granted
Case Citation

Object of Warrant/ Production
Order/ Subpoena

Result

R. v. CTV, 2015 ONSC 4842 (Sup.
Ct.)

JOP granted production order
requiring media company to
produce interviews conducted
with accused charged with
failing to provide necessities of
life, child abandonment, and
operation of motor vehicle
while impaired

Applicant shall comply with
production order; no
interference with operation of
news media, nor was freedom
of press threatened; no
evidence to suggest that
accused ever requested privacy
during interviews, and there
was no alternative source from
which to obtain information

CTV v. Canada Attorney
General), 2015 BCPC 65 (Prov.
Ct.)

RCMP issued production order
for all materials pertaining to
reporter’s interview with
accused who gave details of
driving vehicle involved in
accident that struck and killed
pedestrian

CTV must comply with
production order; accused’s
interview was not the type of
information intended to be
private or protected; network
failed to show it was
unreasonable to produce
material sought; network did
not prove material was
protected from disclosure under
privilege or statutory exemption

R. v. Thomson Reuters Canada
Ltd., 2013 ONCJ 568 (Prov. Ct.)

Competition Bureau obtained
production order requiring
media organization to produce
e mail communications, headers
and all tracking information
regarding an article about

Media organization must
comply with production order;
communications sought were
not privileged; nothing
suggested the communications
were confidential; nothing

4

26
APPENDIX A

St. Elizabeth Home Society v.
Hamilton (City), 2008 ONCA 182
(CA)

R. v. Meigs, 2003 BCSC 1816
(Sup. Ct.)

charges laid against a
corporation

suggested the production would
deter others from speaking to
media; production was not
unreasonable

Journalist was subpoenaed to
testify at trial and to reveal
identity of confidential source
who provided information for
news articles
Reporter for television news
agency arranged with RCMP for
videotaped interview with
accused; RCMP obtained search
warrant authorizing search of
news agency for copy of
videotape of accused’s
interview

Unsuccessfully moved to quash
subpoena and had to testify at
trial; right to a fair trial
outweighed media privilege

R. v. Canadian Broadcasting
Corp., [2001] O.J. No. 706 (CA)

Police obtained search warrants
to search premises of various
media organizations for
videotapes and photographs of
demonstration

R. v. CITY TV, (2000) 49 O.R. (3d)
756 (Sup. Ct.)

Officer attended CITY TV and
executed search warrant for
videotape of riot

Societe Radio-Canada c. Quebec
(Juge de la Cour du Quebec),
(1999) 43 W.C.B. (2d) 419 (CA)

JOP issued search warrant for
Radio-Canada to surrender
videotape of demonstration to
police that was believed to
afford evidence with respect to
the commission of offences

5

Application to have search
warrant quashed dismissed;
warrant was properly issued
and no alternative means for
police to obtain evidence
provided by interview; all
relevant circumstances were
fully and fairly disclosed to
issuing judge
Issuance of warrants upheld on
appeal; non-disclosure of
security camera did not
invalidate warrant, function of
organizations not impeded,
media had opportunity to make
submissions at warrant
application
Motion to quash warrant
dismissed; police had already
seized and viewed tapes and
public interest outweighed
interest of media company
Superior Court judge erred by
stating JOP exceeded
jurisdiction in granting warrant;
appeal granted and warrant
issued; reasonable grounds
existed to believe the tapes
could afford evidence
concerning the commission of
the offences; good faith steps
taken by police (police
videotape of demonstration
poor quality, police lacked
technical resources to clean-up
tape; inquiry of officers involved
in the demonstration did not
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R. v. Hughes, [1998] B.C.J. No.
1694 (Sup. Ct.)

Accused charged with sexual
assault; accused applied for
production order compelling
journalist to produce notes
made while interviewing several
complainants

R. v. Lloyd, [1994] B.C.J. No.
3169 (Sup. Ct.)

Crown sought to introduce into
evidence videotapes of a
demonstration obtained with a
search warrant from a
cameraman employed by three
television stations

Societe Radio-Canada c.
Cuddihy, [1993] R.J.Q. 15, 18
W.C.B. (2d) 205 (CA)

Search warrant was issued
pursuant to which 34
videotapes filmed by journalists
from Radio-Canada at the time
of the Oka Crisis were seized

R. v. Canadian Broadcasting
Corp., 2006 ONCJ 54 (Prov. Ct.)

CBC Camera crew videotaped
90 minutes of demonstration;
Crown prosecuting three
suspects charged with weapons
offences arising out of
demonstration obtained
subpoenas requiring CBC to
produce all “out-take” material
relating to demonstration
Journalist’s home and office
searched pursuant to search
warrants granted under the
Security of Information Act;
documents were seized
concerning a Canadian citizen
deported to Syria by the United

O’Neill v. Canada (Attorney
General) (2006) 71 W.C.B. (2d)
313 (Sup. Ct.)

6

identify the perpetrators of the
offences being investigated)
Journalist was ordered to
provide notes to accused; notes
were relevant and nonproduction would limit ability of
accused to make full answer
and defence; complainants did
not have reasonable
expectation of privacy for
information provided to the
journalist
Tapes could be presented as
evidence at trial; those who
attend demonstrations and
commit an offence should
rightly be the subject of an
investigation; public interest in
prosecution outweighed media
interest; police had used other
avenues of investigation to
attempt to identity the persons
involved and were unsuccessful
Petition for certiorari and
application to return the objects
seized were dismissed; Court
stated the SCC jurisprudence
disposed of the applicant’s
arguments concerning illegality
and invalidity of the search
warrants and its issuance
Application to quash subpoena
dismissed; JOP did not need to
afford CBC an opportunity to
make submissions at subpoena
issuance; CBC not severely
inconvenienced by responding
to subpoenas; materials sought
were material and relevant
Application for declaration that
search warrant violated
journalist’s 2(b) rights denied –
there was no abuse of process
by the RCMP and the warrants
were validly issued pursuant to
what was believed to be ‘good
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R. v. Canadian Broadcasting
Corp., [1992] O.J. No. 2229
(Prov. Ct.- Gen. Div.)

Canadian Broadcasting Corp. v.
Nova Scotia (Provincial Court
Judge), [1997] N.S.J. No. 69 (CA)

R. v. Toronto Star Newspapers
Ltd, 2017 ONSC 1190 (Sup. Ct.)

Canadian Broadcasting Corp. v
Newfoundland and Labrador,
[2010] NJ No 446. (Prov. Ct.)

States who was allegedly
tortured; Journalist argued
search warrants violated section
2(b) of the Charter and that
provisions of the Act were
unconstitutional

law’; the provisions of the Act
were found to be overbroad
and the provisions were struck
down

Search warrants were executed
on the premises of CBC, CTV
and The Globe and Mail to
obtain unpublished videos and
photographs of a downtown
riot in Toronto which resulted in
more than 100 criminal
offences, 78 of which remained
unresolved
Accused brought an application
for subpoenas directed to four
journalists, compelling them to
attend his preliminary inquiry,
give evidence for the defence,
and bring their notes and tapes
of interviews; the Provincial
Court Judge granted the
subpoenas for attendance but
refused to grant subpoenas
duces tecum directing
journalists to bring their tapes
and notes
Application by Toronto Star for
an order of certiorari quashing a
production order, or
alternatively revoking or varying
the order to produce
information related to a
reporter’s interview with an
accused charged with several
offences relating to his
involvement as a pimp in the
sex trade industry.

The application to quash the
search warrants was dismissed;
the information contained
reasonable grounds which
satisfied the issuing judge that
the tapes and photographs
would afford evidence with
respect to the unresolved
offences
Appeal judge upheld the
decision to grant the subpoenas
for attendance and remitted the
question of journalists bringing
tapes and notes to the
Provincial Court

Application in Provincial Court
filed by CBC seeking to revoke
or be exempt from Production

Application to revoke or be
exempt from Production Order
dismissed as this application

7

Application dismissed. As an
applicant for an order of
certiorari, applicant could not
show there was a reasonable
basis to not issue the
Production Order. Revoking or
varying the Order not
considered as there was
nothing on record to suggest
that compliance with the
Production Order would be
unreasonable or if it would
necessitate the disclosure of
privileged information.
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Order for video footage relating
to a caribou hunt on the Trans
Labrador Highway.

R. v. Erickson, [2002] OJ No
3341 (Prov. Ct.).
*This case involved a Production
Order and a Subpoena

CTV Television Network Ltd v.
Canada (AG), [1994] OJ No 2449
(Prov. Ct. – Gen. Div.).

Bank of British Columbia v
Canadian Broadcasting Corp.,
[1993] B.C.J. No. 2500 (Sup. Ct.)

Application for a videotape
taken by a journalist to be
disclosed at trial and for the
journalist to give evidence. The
journalist videotaped an
accused committing offences
under the Wildlife Conservation
Act.

Application to quash a search
warrant for notes and
videotapes of a reporter to
investigate breaches of the
Official Secret Act by an
individual being interviewed.
Plaintiff (Bank of BC) claimed
damages against the
defendants (CBC) for libel,
injurious falsehood, negligence
and wrongful interference as a
result of a televised report
about the Bank. Plaintiff then
sought a Production Order for
documents related to that
interview/broadcast.

8

was brought before the same
issuing justice. Issuing justice
has no authority to revoke or
grant exemptions.
If CBC pursued extraordinary
remedies at the Superior Court,
a modified Garofoli test would
apply upon review of PO. No
such application in Superior
Court has been reported.
Application dismissed, PO
granted and subpoena granted.
No evidence to establish any
direct link between detrimental
effect on media’s ability to
gather and report news and the
videotape disclosure and
testimony of journalist.
Evidence sought is relevant,
proper and necessary. Salutary
effects of compelling journalist
to testify and disclose the video
outweigh any deleterious
effects on role of media.
Application dismissed, search
warrant granted as all
reasonable alternative sources
have been exhausted. The
search was held to be
reasonable.
Production Order granted. The
guarantee of a fair trial process
is a fundamental value which
must be weighed against
concerns over freedom of
expression. There would be
overwhelming prejudice to the
plaintiff’s right to fair trial to
deny this Production Order.

