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MEMORANDUM OF ARGUMENT OF THE RESPONDENT,  

GRANT THORNTON LIMITED 

 

PART I – OVERVIEW AND STATEMENT OF FACTS 

A.  Overview 

1. The Alberta Energy Regulator (the “AER”) and the Orphan Well Association (the 

“OWA”) (collectively, the “Applicants”) have applied to this Court for leave to appeal the 

decision of the Alberta Court of Appeal (the “ACA”) in Orphan Well Association v. Grant 

Thornton Limited 1 pronounced on April 24, 2017.  This application for leave is yet another attempt 

by the Applicants to obtain absolute priority over all voluntary and involuntary creditors for their 

unsecured environmental remediation claims. Since the receivership proceedings were 

commenced against Redwater Energy Corp. (“Redwater”) in May of 2015, the issues in dispute 

before the Court of Queen’s Bench of Alberta (the “ABQB”) and the ACA involved the treatment 

of environmental remediation obligations in receiverships and bankruptcies under the Bankruptcy 

and Insolvency Act 2 (“BIA”).  This included whether such obligations can be and are provable 

claims, the remedies available to the AER to enforce such claims during receiverships and 

bankruptcies, whether the receiver and trustee were able to renounce and release any interest in 

real property affected by environmental damage and conditions, and the relative priority of 

remediation obligations associated with the renounced and released real property.  Amendments 

to the BIA in 1992, 1997 and 2007 added s. 14.06, which sets out the statutory framework of 

analysis of these questions, and the seminal decision of this Court in Newfoundland and Labrador 

v. AbitibiBowater Inc. 3  definitively determined the principles applicable to the treatment of 

environmental remediation obligations in an insolvency. 

2. Grant Thornton Limited, in its capacity as receiver and manager of the assets and property 

of Redwater and its trustee in bankruptcy (in such capacities, “GTL”), files this memorandum of 

argument in response to the Applicants’ application to this Court for leave to appeal.  For the 

reasons described in this memorandum, GTL opposes the granting of such leave. 

                                                
1 2017 ABCA 124 (CanLII); [2017] 6 WWR 301 [ACA Decision]. 
2 RSC 1985, c B-3. 
3 2012 SCC 67; [2012] 3 SCR 443 [Abitibi]  
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3. The ACA Decision of the Honourable Justice Slatter was thoroughly grounded in Abitibi 

and the established law with respect to the characterization and priority of environmental 

remediation claims.  It was also well grounded in recent decisions of this Court applying the 

constitutional doctrine of paramountcy in the insolvency context, and the inability of provinces to 

directly or indirectly change the priorities stipulated by the BIA.  Other issues dealt with in the 

ACA Decision, including interpretative issues relating to the renunciation power of trustees and 

receivers under s. 14.06(4) of the BIA, are subsidiary to the general principles already determined 

by these decisions.  There are no appellate decisions conflicting with the ACA Decision, and the 

ACA Decision is well grounded in the clear words of s. 14.06 and in the materials explaining the 

intentions of Parliament in enacting that provision.   

4. The evidence filed before the ABQB in these proceedings amply demonstrates that there 

are no public safety issues arising from Redwater’s oil and gas wells, facilities and pipelines.  

Further, during receiverships, such assets are either in the care and control of a receiver, working 

interest participants, the AER, or the OWA if they have been renounced by the receiver, or a 

purchaser.  All of these parties are obliged to comply with the laws regulating safety.  

5. Fundamentally, the substantive issue in these proceedings has been whether the proceeds 

of Redwater’s estate are distributed to the creditors in accordance with priorities set out in the BIA, 

or paid in their entirely to the AER to satisfy abandonment, remediation and reclamation 

obligations.  These issues have been definitively determined in these proceedings by cogent and 

persuasive decisions of the ABQB and ACA, and the Applicants have failed to raise any questions 

justifying the intervention of this Honourable Court.  

B.  Receivership and bankruptcy proceedings and background to this Application 

6. GTL adopts the facts set out in the Memorandum of Argument of the ATB (the “ATB 

Memorandum”) and adds the following relevant facts. 

7. Redwater was a small oil and gas producer in Alberta to whom 127 wells and associated 

facilities and pipelines were licensed by the AER (collectively, the “PNG Assets”), of which the 

vast majority were shut-in and not producing.  Because of ongoing financial difficulties, its secured 

lender, Alberta Treasury Branches (the “ATB”), demanded repayment of its loans and applied for 

an order appointing a receiver.  The ABQB appointed GTL as receiver on May 12, 2015 and as 
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trustee in bankruptcy on October 28, 2015. 

8. Immediately upon its appointment as receiver, GTL reviewed Redwater’s PNG Assets and 

determined that only 31 out of the 127 PNG Assets could realistically be sold.  Therefore it 

renounced the unsellable PNG Assets (the “Renounced Assets”, with the remaining assets being 

the “Retained Assets”) under s. 14.06(4)(c) of the BIA by notice to the AER.  The AER responded 

by issuing abandonment orders (collectively, the “Abandonment Orders”) requiring the 

abandonment, remediation and reclamation (collectively, “abandonment” and “abandon”) of the 

Renounced Assets and applied to the ABQB for an order declaring the renunciations void and 

requiring GTL to abandon them.  GTL responded by applying for an order (i) confirming that GTL 

could renounce the Renounced Assets, (ii) declaring GTL was not required to abandon the 

Renounced Assets, and (ii) declaring that in any AER decision on a GTL application to transfer 

licenses of Retained Assets, the AER was not permitted to consider any failure by Redwater to 

comply with provincial legislation and regulations (described below) other than those impacting 

upon public safety, and was not permitted to require GTL to post security as a result of Redwater’s 

post-transfer LMR (defined below) being less than 1.0. 

9. Oil and gas producers in Alberta are regulated by the AER under the Responsible Energy 

Development Act,4  the Oil and Gas Conservation Act5  (the “OGCA”), the Pipeline Act6 (the 

“Pipeline Act”) and associated statutes, regulations, directives and bulletins issued thereunder (the 

“Provincial Regulations”).  In order to operate its PNG Assets, a person must obtain from the 

AER a business associate code, permitting it to hold AER licenses, and AER licenses for each of 

its PNG Assets (each a “License”).   

10. Thehere are two mechanisms employed by the AER to limit the risk of a licensee or 

working interest participant (the owner of a part interest in PNG Assets) becoming insolvent: (a) 

the Orphan Well Fund, which is mostly funded by industry and administered by the OWA, and (b) 

the licensee liability rating program created under Directive 006: Licensee Liability Rating (LLR) 

                                                
4 SA 2012, c. R-17.3. 
5 RSA 2000, c. O-6.  
6 RSA 2000, c. P-15.  

- 8 -



Program and License Transfer Process 7  (“Directive 006”).  Under Directive 006, the AER 

determines on a monthly basis the aggregate deemed liabilities and deemed assets of each licensee 

in order to calculate its liability management rating (the “LMR”).  Deemed liabilities are the 

average abandonment costs for PNG Assets in the areas in which the licensee is operating.  

Deemed assets are a licensee’s trailing twelve months’ production from its licensed PNG Assets, 

multiplied by an AER prescribed value per unit for this production (excluding in each case the 

pipelines).  The deemed assets are divided by the deemed liabilities to determine the LMR.  Where 

a licensee’s LMR is less than 1.0, under s. 5 of Directive 006 the AER will require a security 

deposit for the amount by which its deemed liabilities exceed its deemed assets.   

11. Where a licensee wishes to sell a PNG Asset and transfer the associated license, it must 

obtain the consent of the AER to the license transfers under ss. 24 of the OGCA, 18 of the Pipeline 

Act, and 1 and 10 of Appendix 2 of Directive 006.   Under s. 8 of that Appendix, on receiving the 

application for consent, the AER will calculate the post-transfer LMR of the transferee and 

transferor.  If the post-transfer LMR of the transferor is less than 1.0, then the AER will condition 

the approval on the transferor posting security for the excess of its deemed liabilities over deemed 

assets.  Pursuant to Bulletin 2016-218 of the AER, which was issued in response to the QB 

Decision, if the post-transfer LMR of the transferee is less than 2.0, then the AER will not approve 

the transfer unless the transferor provides security or other evidence of its ability to meet its 

abandonment obligations. 

C. The ABQB Decision and the ACA Decision  

12. The applications of the Applicants and GTL were heard by the former Chief Justice 

Wittmann who on May 17, 2016 (the “QB Decision”) dismissed the Applicants’ and granted 

GTL’s.  The QB Decision was affirmed in the ACA Decision. Justice Slatter, writing for the 

majority, found that GTL had the authority under s. 14.06(4) to renounce the Renounced Assets 

where they are not “economically viable” to the estate, or there is a risk of personal liability.9  

                                                
7 Alberta Energy Regulator, “Directive 006: Licensee Liability Rating (LLR) Program and 

License Transfer Process” (Edmonton: AER, February 17, 2016) [Directive 006] 
8 Alberta Energy Regulator, “Bulletin 2016-21: Revision and Clarification on Alberta Energy 

Regulator’s Measures to Limit Environmental Impacts Pending Regulatory Changes to Address 

the Redwater Decision” (Edmonton: AER, July 8, 2016) at p 1. 
9 ACA Decision, at paras 68, 69 and 70. 
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Justice Slatter reviewed provisions of the OGCA and Pipeline Act which provided that receivers 

and trustees were defined as “licensees”, and licensees were obliged to abandon PNG Assets, pay 

abandonment costs incurred by the AER, OWA or other working interest participants, and comply 

with AER orders.  The AER’s position was that because licensees cannot renounce PNG Assets, 

receivers and trustees also cannot.  Justice Slatter found these provisions in operational conflict 

with the provisions of the BIA exempting a trustee and receiver from personal liability, allowing a 

trustee and receiver to disclaim assets, and governing priority of remediation costs.  They also 

frustrated the federal purpose of managing the wind up of insolvent corporations and settling the 

priority of claims against them and were therefore unenforceable. 10  

13. Justice Slatter applied the three-part test set out in Abitibi to the substance and factual 

matrix of the abandonment liabilities to find that abandonment liabilities are claims provable in 

bankruptcy and are subject to the priority scheme in the BIA,11 and that requiring security deposits 

or otherwise diverting value from the estate to pay abandonment liabilities meets the “sufficient 

certainty” standard.  He noted the “cash on the table” created a level of “certainty” considerably 

higher than that found to be sufficient by the majority in Abitibi, and would even have met the 

stricter test proposed in the dissenting decision.12  Further, once the claims are determined to be 

provable, Abitibi mandated that their priority was determined under the BIA, and that Huskey 

confirmed that provinces could not reorder the priority of claims in bankruptcy.  As such, he found 

that conditioning license transfers on the payment of security impermissibly disrupted the priorities 

in the BIA,13 and that the AER was not permitted to directly or indirectly escape the provisions of 

the BIA or enforce abandonment obligations outside of the bankruptcy proceedings.14 

PART II – QUESTION IN ISSUE 

14. The issue in this application is whether the Applicants ought to be granted leave to appeal 

the ACA Decision, having regard to the established test for granting leave to appeal to this Court.   

15. GTL submits that the issues framed by the Applicants are not relevant to this application 

                                                
10 ACA Decision, at para 89. 
11 ACA Decision at paras 76-82. 
12 ACA Decision at para 80. 
13 ACA Decision at paras 26 and 81-84. 
14 ACA Decision at para 79, referring to Abitibi at para 19 and Moloney at para 29. 
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and in any event misstate the issues in dispute in these proceedings should leave be granted. 

PART III – ARGUMENT 

A. Introduction 

16. GTL adopts the arguments of the ATB as set out in the ATB Memorandum in addition to 

the following arguments. 

17. Under s. 40(1) of the Supreme Court Act, an appeal lies to this Court where it is of the 

opinion “that any question involved therein is, by reason of its public importance or the importance 

of any issue of law or any issue of mixed law and fact involved in that question, one that ought to 

be decided by this Court or is, for any other reason, of such a nature or significance as to warrant 

decision by it”.15   

18. The arguments of the Applicants in their leave application are focussed on the correctness 

of the ACA Decision.  However, that is not the test for determining whether leave will be granted.  

As Justice Sopinka explained in “The Supreme Court of Canada”, this Court is not simply a “court 

of error” and in considering whether to exercise its discretion to grant leave, the fact that a court 

below reached an incorrect result is not in itself sufficient.  Further, this Court will not decide 

abstract questions of law and will rarely grant leave where the appeal is academic.16 

19. Contrary to the assertions of the Applicants, the ACA Decision does not significantly 

impact the ability of provinces to regulate matters within their jurisdiction.  The principles for the 

application of constitutional law relevant to these proceedings have been settled by this Court in a 

series of relatively recent, definitive decisions.  Any issues that have not yet been settled by this 

Court or lower appellate courts are purely subsidiary to the already settled principles. 

20. Further, the Applicants’ arguments are contrary to the long standing jurisprudence of this 

Court with respect to insolvency proceedings, the wording of s. 14.06 of the BIA and established 

provincial law governing property rights in the oil and gas sector. 

                                                
15 Supreme Court Act, RSC, 1985, c S-27, s. 40(1). 
16 Justice Sopinka, “The Supreme Court of Canada” (10 April 1997), cited in D. Lynne Watt 

et al., Supreme Court of Canada Practice, 2017 (Toronto: Carswell, 2017) at pp. 479-480. 
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B. The issues raised by the Applicants are not novel 

21. The general principles governing the treatment of provincial environmental obligations in 

insolvencies and the interpretation of s. 14.06 of the BIA were definitively set out by this Court in 

2012 in Abitibi.  In Abitibi, this Court reviewed the jurisprudence relating to the treatment of these 

obligations in insolvency proceedings in light of the enactment of s. 11.8 of the Companies’ 

Creditors Arrangement Act 17  (the “CCAA”) (which is virtually identical to s. 14.06) and 

determined the general principles governing those obligations and their priority.  In particular, this 

Court set out a three-part test for determining whether remediation obligations constituted claims 

provable in and subject to bankruptcy and other insolvency proceedings.  This test has since been 

applied consistently with Abitibi by appellate courts in Ontario and Alberta in Re Nortel Networks 

Corp.,18 Re Northstar Aerospace Inc.,19 407 ETR Concession Co v Canada (Superintendent of 

Bankruptcy)20 and Alberta (Attorney General) v Moloney.21  The ACA Decision applied this three-

part test to abandonment obligations in a manner entirely consistent with these decisions.  There 

is no need for this Court to intervene on the basis that lower courts have departed from Abitibi. 

22. Sections 14.06 of the BIA and 11.8 of the CCAA were intended to balance the rights of the 

Crown, regulators, receivers and trustees and creditors.22  S. 14.06(7) gives the Crown a limited 

super-priority attaching to contaminated real property and certain contiguous property.  S. 14.06(2) 

shields receivers and trustees from liability for environmental obligations (unless they act with 

gross negligence or wilful misconduct).  S. 14.06(4) permits receivers and trustees to renounce, 

abandon, dispose or release any interest in real property subject to environmental contamination.  

S. 14.06(6) provides that claims for the cost of remediation of renounced real property cannot rank 

as a cost of administration.  S. 14.06(8), however, provides that costs of remediation are provable 

claims in bankruptcy. In Abitibi, this Court suggested these provisions were in response to the 

ACA’s decision in Panamericana de Bienes y Servicios S.A. v Northern Badger Oil & Gas Ltd 

                                                
17 RSC 1985, c. C-36. 
18 Nortel Networks Corp., Re, 2013 ONCA 599, leave to appeal refused, 2014 CarswellOnt 4924 

[Nortel]. 
19 Northstar Aerospace Inc. (Re), 2013 ONCA 600 (CanLII); 234 ACWS (3d) 642 [Northstar]. 
20 407 ETR Concession Co v Canada (Superintendent of Bankruptcy), 2015 SCC 52 [407 ETR]. 
21 Alberta (Attorney General) v Moloney, 2015 SCC 51; [2015] 3 SCR 327 [Moloney]. 
22 Abitibi, at para 47. 
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(“Northern Badger”),23 which found a receiver personally liable for the abandonment obligations 

in respect of a debtor’s oil and gas wells, and that these obligations were public duties and were 

not provable claims of the regulator.24  The Applicants based many of their arguments on the 

continuing validity of this decision, notwithstanding the enactment of s. 14.06 and the findings of 

this Court in Abitibi. 

23. Parliament inserted s. 14.06 in the BIA and 11.8 in the CCAA in order to permit receivers 

and trustees to accept mandates where the debtor’s property was contaminated without being at 

risk of incurring liability, and to balance the public’s interest in enforcing environmental 

regulations against the interest of third-party creditors in being treated equitably.  This Court noted 

in Abitibi that if Parliament had intended that remediation costs always be satisfied, it would have 

granted the Crown a priority with respect to the totality of the debtor’s assets.  The legislative 

history and the limitation of the Crown’s priority in s. 11.8(8) led this Court to conclude that 

exempting environmental orders would be inconsistent with insolvency legislation, noting that 

while courts are deferential to regulatory bodies, they are required to apply general rules. 25 

24. This Court further noted in Abitibi that full compliance with environmental orders that are 

found to be monetary in nature would shift the costs of remediation to third-party creditors, 

creating a super-priority and replacing the “polluter-pay principle” with a “third-party-pay 

principle”.26   

25. The balancing described above is found throughout the BIA and CCAA, including with 

respect to Crown taxes and claims for pension and wage arrears, where typically no party is given 

absolute priority.  The power of receivers and trustees to renounce any interest in contaminated 

property under s. 14.06(4) should be interpreted in this context.  The ability to renounce ensures 

that regulators do not achieve a general super-priority against all of a debtor’s assets by imposing 

remediation obligations on receivers and trustees.  Hence, the renunciation power is just one of the 

tools employed by Parliament to achieve its policy with respect to environmental obligations in 

insolvencies, and is clearly subsidiary to the principles already definitively determined by this 

                                                
23 1991 ABCA 181; (1991), 81 Alta LR (2d) 45 (AB CA) [Northern Badger]. 
24 Abitibi, at para 47. 
25 Abitibi, at para 33. 
26 Abitibi, at para 40. 
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Court in Abitibi.  

26. The ACA Decision is the only appellate decision examining the renunciation power, and 

hence GTL respectfully submits that it is premature for this Court to examine its application. It 

may become appropriate when these issues have been canvassed by appellate courts in Canada in 

order to allow this Court to review how the power is exercised in other industries and what other 

regulatory issues, if any, have arisen as a result of renunciations.   

27. The Applicants also object to the application of the paramountcy doctrine.  This Court has 

applied this doctrine in a number of recent insolvency cases including Moloney and 407 ETR, 

where the exercise of provincial powers to issue and renew driving and motor vehicle licenses was 

found to be inoperative where its affect was to prevent discharged bankrupts from being released 

from liabilities not expressly preserved under s. 178 of the BIA.  The conflicts described in 

paragraph 12 of this Memorandum are similar, and in applying the doctrine of paramountcy, 

Justice Slatter did not expand or depart from the principles set out by this Court in Moloney, 407 

ETR and Saskatchewan (Attorney General) v. Lemare Lake Logging Ltd.27.   

28. Further, the question of the ability of provinces to change the priorities stipulated in the 

BIA has been definitively determined in a series of decisions by this Court culminating in Husky 

Oil Operations Ltd v Minister of National Revenue (“Husky”),28 where this Court determined that 

a province cannot directly or indirectly change the priority of its claim in a bankruptcy. 

C. Policy issues raised by the Applicants do not support their Application 

29. The Applicants argue that their questions are of national importance because the ACA 

Decision prevents provinces from regulating insolvent oil and gas companies, replaces the 

polluter-pay principle with a third party-pay principle,29 and does not represent a state of law that 

                                                
27 2015 SCC 53; [2015] 3 SCR 416 [Lemare Lake]. 
28 [1995] 3 SCR 453, [1995] SCJ No 77 [Husky]. Previously in Quebec (Deputy Minister of 

Revenue) c Rainville (sub nom Re Bourgault), [1980] 1 SCR 35, Deloitte Haskins & Sells Ltd v 

Alberta (Workers’ Compensation Board), [1985] 1 SCR 785, Québec (Commision de la santé 

& de la sécurité du travail) c Banque fédérale de développement, [1988] 1 SCR 106 and 

British Columbia v Henfrey Samson Belair Ltd., [1989] 2 SCR 24. 
29 Applicants’ memorandum, at paras 7 and 9. 
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is best for Canada.30  They support their arguments with an affidavit by David Hardie sworn June 

20, 2017 (the “Hardie Affidavit”), which was purportedly filed in support of their motion to 

expedite the proposed appeal but in fact supports their application for leave.   

30. The increase in PNG Assets in the Orphan Well system has less to do with the ACA 

Decision31  and more to do with a series of legislative and regulatory decisions made by the 

Province of Alberta and the AER over the last 27 years, and the current financial difficulties facing 

the oil and gas sector as a result of the decline in commodity prices since 2015.   

31. The number of wells which were no longer in production but have not been abandoned 

(together with facilities and pipelines, “Inactive Assets”) increased from 25,00032 to over 84,00033 

between 1989 and 2017.  While licensees are required to suspend Inactive Assets within one year 

of ceasing operation,34 licensees and other working interest participants have no legal obligation 

to abandon their Inactive Assets within specified time frames absent an order of the AER.35  

Between 15 and 20% of these Inactive Assets have been inactive for more than 25 years, and about 

40% have been inactive for 10 years or more.36 Historically, only a small percentage of Inactive 

Assets ever become operational again.37 

32. The Orphan Well Fund and the LMR program arose from consultations between the Energy 

Resources Conservation Board (the “ERCB”, the predecessor of the AER), the government of 

                                                
30 Notice of Application for Leave to Appeal of the Applicants, at para 3.  
31 Affidavit of Andrew Basi sworn August 23, 2017 [Basi Affidavit], at para 13, [Tab 3D]. 
32 Alberta, Energy Resources Conservation Board, “Recommendations to Limit the Public Risk 

from Corporate Insolvencies Involving Inactive Wells”, (ERCB, December 1989) at 1 [1989 

Report]. 
33 Alberta Energy Regulator, “Inactive Well List”, accessed August 16, 2017, available at 

https://www.aer.ca/rules-and-regulations/directives/directive-013  
34 Alberta Energy Regulator, “Directive 013, Suspension Requirements for Wells”, (AER, 

December 20, 2016) at s 2.1. 
35 The concept of abandonment involves decommissioning and removing the equipment and 

plugging the well bore with cement.  Reclamation involves restoring the land to its original 

state and remediation involves the remediation of any contamination. 

36 Basi Affidavit, at para 14, [Tab 3D]. 
37 Lucija Muehlenbachs, “80,000 Inactive Oil Wells: A Blessing or a Curse” February 2017 10:3 

University of Calgary School of Public Policy SPP Briefing Paper at p 11 [Muehlenbachs]. 
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Alberta and industry during the 1990s.  At that time, there was concern that if licensees became 

insolvent, their Inactive Assets would become the responsibility of the public.  Notwithstanding 

these concerns, the Alberta government eliminated the Long Term Inactive Well Program three 

years after it was created, which had required licensees to abandon, remediate and reclaim Inactive 

Assets within ten years of them becoming inactive.38  They removed this requirement to avoid 

imposing unnecessary costs on the industry.39  

33. During these discussions, it was proposed that current and predecessor licensees and 

working interest participants become jointly and severally liable for abandoning PNG Assets.40  

At the same time, in license transfer applications, the ERCB was requiring transferees to provide 

evidence of their ability to satisfy their abandonment obligations.41  However, in face of industry 

concerns, a less restrictive regime was put in place: (a) working interest participants (including 

licensees) were only responsible for that portion of the abandonment costs of PNG Assets 

proportionate to their percentage interest therein;42(b) previous licensees and working interest 

participants were not responsible for abandonment costs under the OGCA and Pipeline Act;43 (c) 

while licensees were obliged to suspend Inactive Assets within one year of them becoming 

inactive, there was no time frame within which they had to abandon the Inactive Assets;44 and  (d) 

licensees only had to post security where their LMR was less than 1.0.45  

34. The Orphan Well Fund was created by Alberta in 2000 pursuant to the Energy Statutes 

                                                
38 Alberta, Energy and Utilities Board, “Information Letter IL 2000-4”, (EUB, October 24, 

2000).  
39 Transcript of presentation given at CADE/CAODC Spring Drilling Conference, April 10-12, 

1991, at Calgary, Alberta: John Nichol, “Orphan Wells: Who is Responsible – For How Long 

and At What Cost?” at p 3 [Nichol Presentation]. 
40 1989 Report at ii. 
41 Nichol Presentation at pp 4 – 5. 
42 OGCA s 70(1) (c)-(c.1). 
43 Nickie Vlavianos, Liability for Well Abandonment, Reclamation, Release of Substances and 

contaminated Sites in Alberta: Does the Polluter or Beneficiary Pay? (LLM Thesis, University 

of Calgary, 2000) at 55. 
44 Muehlenbachs at p 3. 
45 Alberta Energy and Utilities Board, “Interim Directive ID 2000-11 Amendment: Energy 

Development Licence Transfer Requirements and Monthly Corporate Licensee Liability 

Rating” (Edmonton: AEUB, 12 April 2001). 
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Amendment Act, 200046  and is predominantly funded by industry from levies calculated and 

collected by the AER.  The OWA is responsible for abandoning PNG Assets that are declared 

“orphans” by the AER. While the OWA is an independent corporation (created by statute) with a 

board that includes representatives of the AER, the Alberta Environment and Parks, Canadian 

Association of Petroleum Producers and The Explorers and Producers Association of Canada, it is 

delegated the powers of the AER to abandon PNG Assets pursuant to s. 3 of the Orphan Fund 

Delegated Administration Regulation.47   

35. In explaining some of these changes, John Nicol, the former Manager of the Drilling and 

Production Department of the Alberta Energy and Utilities Board, wrote as follows: 

In making this request, it appears that industry is prepared to accept the costs 

of any orphan wells that are generated because the Board has not been as 

thorough in the processing of well transfers.  The Board has accepted this 

proposal on the basis that an industry supported abandonment fund will take 

care of the costs of any orphan wells created as a result.  However, the Board 

still believes that its strict approach would save the industry orphan well 

fund considerable dollars in the long term.48 

36. Hence, the regulatory structure described above was justified on the basis that industry 

ultimately was responsible for abandonment costs of orphaned PNG Assets through the orphan 

well levy.49 The industry lobbied for this structure and in the years since has enjoyed the benefit 

of not having to post security up-front every time wells were drilled or facilities and pipelines were 

constructed, and in being able to defer abandonment costs seemingly indefinitely.   

37. In the years since, the Province received multiple warnings that the liability associated with 

Inactive Assets would continue to grow unless a regime was put in place that required licensees to 

abandon Inactive Assets within a prescribed time period.50  Yet the risk that Inactive Assets will 

become orphans increases as the number of Inactive Assets increase.  When there is a downturn in 

the oil and gas production industry, the number of orphaned Inactive Assets inevitably increases.  

                                                
46 SA 2000 c 12. 
47  Alta Reg 45/2001. 
48 Nichol Presentation at p 5.  
49Muehlenbachs at p 5, citing Alberta Energy Regulator “Bulletin 2016-05 First 2016/17 Orphan 

Fund Levy”, (AER, March 18, 2016). 
50 For instance, see Alberta, Auditor General, “Annual Report of the Auditor General of 

Alberta”, (Edmonton: AG, September 22, 2005) at pp 175-176.  
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These factors greatly outweigh any effect of the ACA Decision.  Also, because the ACA Decision 

has confirmed that receivers can renounce PNG Assets under s. 14.06(4), lenders are willing to 

enforce their loans and have receivers sell at least the productive PNG Assets.  This avoids the 

undesirable result of lenders simply walking away and insolvent debtors bereft of financing then 

collapsing, leaving all of their PNG Assets to the Orphan Well Fund.   

38. The Applicants allege that the renunciation of PNG Assets poses a risk to the health and 

environment.  This does not bear scrutiny.  When a PNG Asset is declared an orphan by the AER, 

the OWA generally takes 10 to 12 years to abandon it, depending on its risk profile.  If these PNG 

Assets truly posed a risk to the public, the OWA would promptly abandon them.  Indeed, David 

Wolf confirmed in cross-examination in these proceedings that disclaimed wells are the same as 

any other wells in the Orphan Well Fund inventory.51 

39. The Applicants allege that the orphaned PNG Assets pose a significant financial risk to the 

industry and the public.  It is unclear how the AER could reach such a conclusion.  The only 

financial metrics it monitors are deemed assets and deemed liabilities, which are only a subset of 

a debtors’ total assets and liabilities and therefore do not reflect their actual ability to perform their 

abandonment obligations.  As such, they do not have the financial information necessary to 

determine the actual quantum of the risk posed by PNG Assets held by insolvent licensees.52 

40. Further, the suggestion that the OWA may not be able to fulfill its duty to abandon the 

PNG Assets in its inventory and that the obligations may ultimately fall to the public is not 

supportable.53 Not only does the OGCA impose these obligations on the OWA and through levies 

the industry,54 the AER has increased those levies to address the increased inventory.55  Neither 

the OGCA nor the Pipeline Act stipulate a “maximum amount” for which the OWA is responsible. 

                                                
51 Transcript of the Questioning of David Wolf, September 28, 2015 at pp 44:6 – 45:26 [Tab 

3A]. 
52 Transcript of the Questioning of Patricia Johnston, September 29, 2015 at p 112:7-24 [Tab 

3B]. 
53 Applicant’s memorandum at para 8; and affidavit of David Hardie at para 29. 
54 Oil and Gas Conservation Act, RSA 2000, c O-6 s 70 [OGCA].  
55 Alberta Oil and Gas Orphan Abandonment and Reclamation Association, Orphan Well 

Association 2015/16 Annual Report (June 2016) at p 1 available online at 

http://orphanwell.ca/OWA%202015-16%20Ann%20Rpt%20Final.pdf 
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Therefore, the public will only be left with these obligations if the OWA and the industry renege 

on their longstanding commitment to remediate orphaned PNG Assets.  If this happened, the risk 

to the public would arise from the OWA’s and industry’s dereliction of these commitments. As 

discussed in paragraphs 33 to 36 of this Memorandum, industry lobbied for the requirement to 

back-stop the orphaned PNG Assets in exchange for having a much less onerous and restrictive 

regulatory regime. The increase in orphaned PNG Assets was a risk they accepted. 

41. The Applicants’ allegation in paragraphs 43 to 45 of their memorandum that the ACA 

Decision severely impedes their ability to regulate the oil and gas sector is without foundation.  

Former Chief Justice Wittmann’s order of May 19, 2016 (the “Wittmann Order”) does not relieve 

purchasers of their obligations under the Provincial Regulations, and the AER is entitled to deny 

license transfers on the basis of any legitimate health and safety concern associated with the 

assets.56  Further, neither s. 14.06, this Court’s decision in Abitibi nor the ACA Decision relieve 

receivers from complying with Provincial Regulations with respect to Retained Assets.  To the 

extent that a receiver is operating PNG Assets, and has not renounced its interest in them pursuant 

to s. 14.06(4), it is obliged to maintain and operate them in compliance with Provincial 

Regulations.  If the receiver sells those PNG Assets, the purchaser must be a qualified licensee 

under the Provincial Regulations and must operate and exercise care and custody over the PNG 

Assets in accordance with those laws.  If the receiver renounces the PNG Assets under s. 14.06(4), 

either the AER or OWA will take them into their care and custody.   

42. The Applicants have been unable to point to a single example of a receiver or trustee simply 

walking away from a pipeline spill or well blow-out.  Indeed, as illustrated in paragraph 18 of the 

Second Report of GTL in these proceedings,57 GTL promptly repaired a minor leak from one of 

Redwater’s wells and then concurrently abandoned that well.  While s. 14.06(2) protects receivers 

and trustees from liability for environmental conditions or damage arising after their appointment, 

that protection does not extend to conditions or damage resulting from gross negligence or wilful 

misconduct.  In any event, receivers and trustees are court officers and there is no evidence of them 

not addressing actual threats to the public. 

                                                
56 Wittmann Order, at para 11(d). 
57 Second Report of GTL dated October 2, 2015, at para 18, [Tab 3C]. 
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43. Further, nothing prevents the Province from (a) requiring that Inactive Assets be abandoned 

within specified time frames, (b) requiring that licensees and working interest participants provide 

security deposits or some form of insurance for abandonment liabilities from the time the PNG 

Assets are drilled or constructed, or (c) imposing joint and several liability on current and 

predecessor licensees and working interest participants for abandonment liabilities.  Over time, 

any of these steps would likely resolve the “risk” posed by orphaned PNG Assets. 

44. The Applicants incorrectly argue that the ACA Decision departs from the “polluter-pay 

principle” by making industry and possibly the public responsible for the abandonment obligations 

for renounced PNG Assets.58  As discussed above, the OWA is solely responsible for orphaned 

PNG Assets.  Further, in Abitibi this Court said that making third party creditors bear the burden 

of a debtor’s remediation costs would be a departure from the “polluter-pay principle”.59  

45. The AER and government of Alberta continue to have, notwithstanding the ACA Decision, 

a full range of powers to responsibly regulate the upstream oil and gas industry. The ACA Decision 

only prevents them from directly or indirectly defeating the priorities contemplated by the BIA by 

gaining a super-priority for abandonment obligations, to the exclusion of all other creditors and 

stakeholders.  As discussed in paragraph 28 of this Memorandum, this is completely consistent 

with the established authorities.  

D. The ACA Decision is correctly decided 

46. Even if the Applicants were able to establish that the issues they raise are of national 

importance, GTL respectfully submits that the ACA Decision is correctly decided in any event and 

therefore the Applicants ought not to be granted leave by this Court. 

47. The Applicants allege in paragraph 45 of their memorandum that it is a foundational 

principle that end-of-life obligations are inchoate, owed to the public at large, and must be 

addressed as a public duty in priority to all other obligations.   Whatever the validity of this under 

Provincial Law, this Court in Abitibi rejected the conclusion in Northern Badger that a regulator 

is not enforcing a debt claim but rather is enforcing a duty to the public.  This Court determined 

                                                
58 Memorandum of Arguments of the Applicants’ Memorandum at para 8. 
59 Abitibi, at para 40. 
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that if a regulator exercises enforcement power against a debtor, it identifies itself as a creditor,60 

and that an obligation imposed by environmental law can be a provable claim that is subject to the 

priority rules in the BIA either if (a) the obligation is framed in monetary terms, or (b) there is 

sufficient certainty that the regulator triggering the enforcement mechanism will ultimately 

perform remediation work and assert a monetary claim.61  This entails a certain scrutiny of the 

regulator’s actions, not to review the exercise of its discretion but rather to inquire into whether 

the facts indicate that the conditions for it being a provable claim are met.62 

48. In Abitibi, this Court said that subjecting regulatory obligations to the insolvency process 

does not amount to issuing a license to pollute, or allow receivers to pick and choose the laws they 

will comply with.  The ACA Decision only confirms that receivers and trustees can renounce any 

interest in contaminated real property under s. 14.06(4).  If assets are not renounced, the receiver 

must hold and operate them in compliance with environmental laws,63 and the debtor remains 

liable notwithstanding any renunciation.  

49. Further, contrary to paragraph 50 of the Applicants’ memorandum, the exercise by 

receivers and trustees of their statutory right under s. 14.06(4) to renounce contaminated real 

property is not “gaming the system”, it is exercising a right granted by Parliament. 

50. Also incorrect is the implication in paragraph 5(d)(i) of their Notice of Application for 

Leave to Appeal that the ACA Decision found that oil and gas “licenses” are real property.  Justice 

Slatter carefully distinguished oil and gas “leases”, which are profits à prendre and therefore 

interests in land, from AER “licenses” which are not interests in land.  The rights to oil and gas in 

and under the land arise pursuant to the leases and are proprietary rights in the land.64  

51. While the ACA Decision did not accept the proposition that cooperative federalism 

requires that provincial law prevail over express federal insolvency law, it did uphold the principle 

that provincial regulators are subject to the rule of law, including federal insolvency law.  The 

                                                
60 Abitibi, at paras 28 and 46. 
61 Ibid at para 36. 
62 Ibid at para 37. 
63 Ibid at para 41. 
64 ACA Decision at para 32; citing Law of Property Act, RSA 2000, c L-7, s 79; Mines and 

Minerals Act, ss 1(1)(a), 80(1)(b). 
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ACA Decision does not exempt companies in insolvency proceedings from provincial laws, 

contrary to the assertion of the Applicants in paragraph 49 of their memorandum, but it did apply 

the paramountcy doctrine where the AER was attempting to defeat express priority rules and rights 

of renunciation contained in s. 14.06 of the BIA. 

52. The Applicants conflate licensee debtors with their receivers and trustees.  There is a 

fundamental difference between a receiver or trustee renouncing contaminated property under s. 

14.06, and a debtor renouncing contaminated property. The Applicants do not explain how it is 

even possible for a debtor to do that under s. 14.06(4).  Further, contrary to paragraph 55 of the 

Applicants’ memorandum, the ACA Decision does not make compliance with Provincial 

Regulations optional for debtors, creditors and insolvency professionals.  As argued above, all it 

does is uphold the express renunciation rights contained in s. 14.06(4) and prevent the AER from 

obtaining a super-priority not supported by the BIA.  

53. Nor is personal liability, contrary to the assertions of the Applicants in paragraph 50 of 

their memorandum, a condition precedent to a receiver or trustee exercising its right of 

renunciation under s. 14.06(4).  They are confusing a condition precedent with the result of the 

renunciation power being exercised, namely, that receivers and trustees are not personally liable 

to remediate.  S. 14.06(6) then confirms that costs of remediating renounced real property shall 

not rank as a cost of administration in the receivership or bankruptcy.  This prevents a regulator 

from gaining a backdoor priority by asserting, like the Applicants, that such costs have to be paid 

as administration costs before any distributions are made to creditors.65 

54. The Applicants speculate in paragraphs 53 and 54 of their memorandum that the ACA 

Decision creates (a) an incentive to renounce in order to maximize returns for creditors and 

shareholders, and (b) a competitive disadvantage for licensees who choose not to renounce, 

theorizing that this substantially impacts the AER’s ability to regulate within and outside the 

insolvency process.  This Court in Abitibi addressed such arguments when it noted that 

corporations engage in activities that carry risks and that a reorganization made necessary by 

insolvency is hardly ever a deliberate choice, as dire costs are borne by almost all stakeholders.  

This Court concluded by saying that subjecting remediation orders to a claims process does not 

                                                
65 ACA Decision at paras 57(g) and 63(c). 
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invite corporations to restructure in order to rid themselves of their environmental liabilities.66  

This comment is particularly valid in the case of receiverships, where typically shareholders 

receive nothing, and ordinary unsecured creditors only receive at best a portion of their claims 

when secured creditors are paid in full, which is itself uncommon. 

55. The Applicants rely on Madam Justice Martin’s dissent where she argued that the AER’s 

claim did not satisfy the first part of the test in Abitibi because the AER was not a “creditor” within 

the meaning of the BIA.67 However, not only had the Applicants conceded that the first two parts 

of the test was met,68 as discussed above this Court found in Abitibi that when a regulator exercises 

its enforcement powers it identifies itself as a creditor. 

56. The Applicants also argue that s. 14.06(4) of the BIA was not intended to apply to Alberta’s 

oil and gas sector but neither the wording of s. 14.06 nor the legislative history supports this.  As 

noted in Abitibi, s. 14.06 was enacted in part in response to the ACA’s decision in Northern 

Badger, which was a case involving an oil and gas company.69  

57. Finally, if the Applicants are correct that s. 14.06(4) does not apply to abandonment 

obligations because they are not claims, then it is unclear how a receiver or trustee would benefit 

from the protections against personal liability in s. 14.06(2), which is supposed to, like s. 14.06(4), 

shield them from such liability.  Also, s. 69.6 differentiates beween regulatory proceedings and 

payment obligations being enforced by regulatory bodies and therefore, if s. 14.06(4) was intended 

to only apply to payment claims, that distinction would have been made in that provision.  Further, 

s. 14.06(4) refers to both a “failure to comply” and being “liable for any costs”, which implies both 

type of obligations. 

E. An AER super-priority discourages insolvency proceedings 

58. If the AER is able to require receivers to pay security in respect of the abandonment 

obligations of renounced PNG Assets, or to enforce abandonment orders for such assets against 

                                                
66 Abitibi at para 42. 
67 ACA Decision at para 185. 
68 ACA Decision at para 73. 
69 Abitibi at para 47. 
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receivers, the AER will have a super-priority ranking even before receivership costs. 

59. If proceedings are commenced, the AER’s requirement that purchasers assume all of a 

debtor’s abandonment obligations either makes such sales unworkable, or results in the purchase 

price being nominal (to take into account abandonment liabilities for uneconomic assets). In that 

event, the abandonment obligations are assumed, but the estate realizes little or no proceeds. 

60. Alternatively, if receivers are able to sell the valuable PNG Assets, all or substantially all 

of their proceeds would have to be paid to the AER because removing these assets with high 

deemed asset values and low deemed liabilities causes the post-transfer LMR to decline 

significantly.  In cases like Redwater, the security would exceed the sale proceeds, and no rational 

lender would fund the deficiency.  Even if the AER permitted the sale to proceed, the AER would 

be the only party benefiting notwithstanding that it bears none of the receivership costs. 

61. Receivers, being at risk for their fees, would require an indemnity from a lender before 

accepting a mandate, but where the AER’s priority would deny the lender any recovery, it would 

neither commence such proceedings nor provide an indemnity.  Lenders are more likely to cease 

funding, causing a debtor to collapse, with all of its PNG Assets ending up in the Orphan Well 

Fund, even if some could have been sold.  

F. Legislative amendments and interjurisdictional immunity argument  

62. As indicated in paragraph 21 of the Basi Affidavit, the AER is exploring with the Province 

of Alberta legislative amendments, and therefore the issues in dispute may well be academic.70  

Further, in a recent Calgary Herald article, the CEO of the AER said policy changes were coming 

to address the Inactive Wells problem.71 As Justice Sopinka said in his address, this Court will not 

normally grant leave where the laws in issue are to be amended.   

63. The Applicants in paragraph 37(c) of their memorandum define one of the issues as being 

whether s. 14.06, as interpreted by the ACA Decision, impairs provincial jurisdiction under s. 

                                                
70 Basi Affidavit, at para 21 [Tab 3D]. 
71 Calgary Herald, “Varcoe: Energy regulator considers firm timelines for cleaning up inactive 

wells”, published May 8, 2017, attached to an affidavit of Brianna Misner sworn August 25, 

2017 [Tab 3E].  
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92(13) or 92A of the Constitution Act, 1967 and is hence inapplicable under the doctrine of 

interjurisdictional immunity. This argument was neither raised nor argued by the Applicants 

before the ACA or the ABQB and is unsupported in their memorandum. Therefore, it should not 

to be raised now. In any event, the doctrine was found to be inapplicable by this Court in Abitibi.72  

G. Conclusion 

64. GTL respectfully submits that the Applicants have raised no issues meriting this Court's 

intervention. The findings in the ACA Decision are well grounded in the principles set out by this 

Court in Abitibi, Moloney, 407 ETR and Husky, and the Applicants have failed to raise any 

conflicting decisions other than Northern Badger, which is not good law to the extent that it 

conflicts with s. 14.06 and Abitibi. Further, the policy issues on which the Applicants base their 

application arose from legislative and regulatory choices that the Province and the AER made long 

ago and have the ability to change, notwithstanding the ACA Decision. 

65. The ACA Decision also provides necessary certainty for insolvency professionals, 

voluntary and involuntary creditors, debtors and other stakeholders. 

PART IV — SUBMISSION ON COSTS 

66. The Respondent seeks costs for its response to this Application for Leave to Appeal. 

PART V — ORDER REQUESTED 

67. The Respondent asks the Court to grant an order refusing the Applicant's request for leave 

to appeal and awarding costs of this application to the Respondent. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated at Calgary, Alberta this 25th  day of August, 2017. 

Tom Cumming 
Counsel for the Respondent, 
Grant Thornton Limited 

Jeffrey Oliver 
Counsel for the Respondent, 
Grant Thornton Limited 

72  Abitibi, at para 18. 
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1. Alberta Energy Regulator, Directive 006: Licensee Liability Rating (LLR) Program 

and License Transfer Process, s 5 & ss 1 & 10 of Appendix 2.  

5 Liability Management Rating Assessment 

The AER’s LMR assessment is a comparison of a licensee’s deemed assets in the LLR, LFP, and 

OWL programs to its deemed liabilities in these programs. Any security deposit provided to the 

AER as a result of the operation of these programs is considered in determining a licensee’s 

“security-adjusted” LMR. The LMR assessment is designed to assess a licensee’s ability to 

address its suspension, abandonment, remediation, and reclamation liabilities. This assessment is 

conducted monthly and on receipt of a licence transfer application in which the licensee is the 

transferor or transferee. The determination of deemed assets and deemed liabilities in each of 

these programs is documented in 

• this directive and Directive 011: Licensee Liability Rating (LLR) Program—Updated 

Industry Parameters and Liability Costs, for licences included in the LLR Program; 

• Directive 024, for licences included in the LFP; 

• Directive 075, for licences and approvals included in the OWL Program; and 

• Directive 001: Requirements for Site-Specific Liability Assessments in Support of the 

ERCB’s Liability Management Programs, for licensees required to provide a site-specific 

liability cost estimate. 

If a licensee’s deemed liabilities in these three programs exceed its deemed assets in these 

programs plus any previously provided security deposits (including facility-specific security 

deposits), it has a security-adjusted LMR below 1.0 and is required to provide the AER with a 

security deposit for the difference. 

A security deposit determined as a result of an LMR assessment is required to minimize the 

possibility of the licensee’s suspension, abandonment, remediation, and reclamation costs being 

borne by the Orphan Fund. 

For LMR calculation purposes, 100 per cent of the deemed assets and 100 per cent of the deemed 

liabilities of a well or facility for which it is the licensee are attributed to the licensee. 

 

Appendix 2 Licence Transfer Process and LMR Assessments  

1 Electronic Submission of Applications 

Agreements for the purchase and sale of AER-licensed wells, facilities, and pipelines do not 

effect a transfer of the associated licences unless and until the AER approves the related licence 

transfer application. 
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A licence transfer application must be submitted electronically through the AER’s Licence 

Transfer System (LTS), accessed through the Digital Data Submission (DDS) system. 

A licensee can access the DDS system through the AER website, www.aer.ca, using the 

identification code and password established for the licensee. AER Information Dissemination 

Services is responsible for assigning DDS access codes and passwords. A licensee that is not 

able to access the DDS system for any reason should e-mail DDSAdministrator@aer.ca for 

assistance. Licensees are requested to contact their system administrator to determine their 

current DDS access status before contacting the AER. 

Regardless of their liability management program classification, well, facility, and pipeline 

licences may all be included within a single application. 

The AER will process licence transfer applications as they are received. It will not hold an 

application pending receipt of a subsequent application(s) in order to facilitate an LMR 

assessment of the combined applications. 

 

10 Licence Transfer Decision 

The AER may approve, approve with conditions, or deny a licence transfer application. The 

AER may determine that it is not in the public interest to approve the licence transfer application 

based on the compliance history of one or both parties or their directors, officers, or security 

holders. In cases where numerous recent noncompliance events have occurred, or a “named 

individual” (OGCA, section 106) is involved in the licence transfer, or the licence transfer poses 

a risk to the Orphan Fund, the AER may deny the application or impose conditions on the 

approval (e.g., require a security deposit). 

The AER will convey its decision regarding a licence transfer application to both the transferor 

and the transferee. If a transferor or transferee is represented by an agent or uses the services of a 

consultant, the AER will also provide notice of its decision to the agent or consultant. 

The licensee of record (transferor) remains responsible to comply with all applicable regulatory 

requirements for any well, facility, or pipeline in a licence transfer application until the AER 

approves the transfer. On approval of a licence transfer application, the new licensee of record 

(transferee) becomes responsible for any well, facility, or pipeline licence in the application as of 

the effective date of the transfer. 
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2. Alberta Energy Regulator, Directive 013, Suspension Requirements for Wells, at s 

2.1 

2.1 General Requirements  

All inactive wells must be classified and properly suspended as defined in this directive. The 

licensee must complete the initial suspension and reporting requirements for all inactive wells 

within 12 months from the Directive 013 inactive status date (as listed in the inactive well 

licence list on DDS). The Directive 013 inactive status date is calculated based on the definition 

of the inactive well. If the well has never produced or has no volumetric activity reported on 

Petrinex, a final drill date is used as a last volumetric activity date when calculating Directive 

013 inactive status date. Flaring or venting is not considered to be a volumetric activity.  

… 
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3. Alberta Energy Regulator, “Bulletin 2016-21: Revision and Clarification on Alberta 

Energy Regulator’s Measures to Limit Environmental Impacts Pending Regulatory 

Changes to Address the Redwater Decision", (Edmonton: AER, 8 July 2016) at p 1. 

… 

The liability management rating (LMR) of 1.0 is not sufficient to ensure that licensees will be 

able to address their obligations throughout the life cycle of energy development; therefore, 

transferees must either demonstrate an LMR of 2.0 or higher or provide other evidence that the 

transferee will be able to meet their obligations with an LMR of less than 2.0. Licensees with 

transactions in progress are encouraged to contact the AER to arrange a review of their specific 

circumstances. 

… 
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4. Alberta, Energy and Utilities Board, “Information Letter IL 2000-4”, (EUB, 

October 24, 2000) 
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TO: All Licensees 
LFP *ymf 

WITH THE MONTHLY CORPORATE LICENSEE LIABILITY RATING 
REPLACEMENT OF THE LONG-TERM INACTIVE W E L L - P I ~ ~ ~ ~ - ~  -L- 

Ln November 1997, the Alberta Energy and Utilities Board (EUB) issued Interim Directive 
(ID) 97-8: Long-Term Inactive Well Program Requirements. The Long-Term Inactive Well 
Program (LTIWP) was implemented by the EUB with the intention of focusing industry's efforts 
on reducing the number of wells identified as inactive for a period of ten or more consecutive 
years. It was intended that the program would operate for five consecutive years, concluding on 
December 3 1,2002. 

The LTIWP had two purposes, namely: 

to substantially reduce the population of long-term inactive wells, and 

to minimize the financial risk to the Orphan Fund (created to provide the funds necessary to 
carry out the abandonment of orphan wells). 

In its three years of existence, the LTIWP has proven reasonably successful in addressing these 
objectives. Over that three-year period, industry has abandoned approximately 1200 long-term 
inactive wells and has placed a significant number of long-term inactive wells on production. 
Additionally under the requirement of the LTIWP, industry placed over $24 million in deposits 
to secure the abandonment of another 1500 long-term inactive wells. 

Notwithstanding the success of the LTIWP, the EUB, with the support of both the Canadian 
Association of Petroleum Producers and the Small Explorers and Producers Association of 
Canada, has decided to the cancel the current program, effective immediately. 

The requirements of the LTIWP have been made redundant with the introduction of the new 
corporate licensee liability rating (LLR) assessment. The LLR will assess the "asset to liability 
ratio" of each licensee and require financial security deposits from licensees not achieving 
specified LLR requirements. Licensees' long-term inactive wells are liabilities in this evaluation 
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and will affect whether or not the licensee will be required to place a corporate abandonment and 
reclamation deposit. 

The application of a corporate LLR deposit requirement, as opposed to the specific individual 
well deposit or abandonment requirement under the LTIWP, will allow the licensee more 
flexibility in determining how it will maintain its corporate standing at the desired level. The 
EUB believes that LLR requirements will more effectively cause licensees to address their 
overall inactive well and facility inventories without the need to focus specifically on the long- 
term inactive population. 

Licensees are reminded that inactive wells must be maintained in accordance with EUB ID 90-1: 
Suspension Guidelines for Inactive Wells. 

LTIWP SECURITY DEPOSITS 

Abandonment deposits currently held by the EUB for long-term inactive wells will be retained in 
order to ensure the continued protection of the Orphan Fund. The EUB will consider refund 
requests in accordance with the existing LTIWP refund policy until LLR assessment processes 
are implemented. At that time licensees may be eligible for a refund of all or a portion of their 
abandonment deposit based on their LLR rating. EUB ID 2000-1 1: Energy Development 
Licence Transfer Requirements and Monthly Corporate Licensee Liability Rating and Guide 69: 
Energy Development Licence Transfer provide additional information on refund criteria. 

The cancellation of the LTIWP at this time assists in facilitating an orderly transition to the new 
requirements represented by the LLR review. The EUB would like to commend industry for its 
past efforts to achieve the goals of the LTIWP. The EUB believes that the new LLR 
requirements will not only support, but also enhance, the fundamentals of the previous LTIWP 
by assuring the continued protection of the Orphan Fund and the public of Alberta. 

J. D. Dilay, P.Eng. 
Board Member 

 

- 35 -



 

 

 

5. Alberta Energy and Utilities Board, “Interim Directive ID 2000-11 Amendment: 

Interim Energy Development Licence Transfer Requirements and Monthly 

Corporate Licensee Liability Rating” (Edmonton: AEUB, 12 April 2001) at p 1. 
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ID 2000-11 - AMENDMENT 

April 12, 2001 

TO: All Licensees and Oil and Gas Operators 

INTERIM ENERGY DEVELOPMENT LICENCE TRANSFER REQUIREMENTS AND 
MONTHLY CORPORATE LICENSEE LIABILITY RATING 

This amendment to Interim Directive (ID) 2000-11: Energy Development Licence Transfer 
Requirements and Monthly Corporate Licensee Liability Rating implements a revised licence 
transfer liability rating (TLR) process. The requirements of this amended ID are effective 
immediately and supersede those sections of ID 2000-11 that reference the TLR assessment and 
TLR security deposit processes. 

The TLR process described in this amended ID is being implemented on an interim basis and 
will expire December 31, 2001. The Alberta Energy and Utilities Board (EUB) has approved this 
change to the licence transfer process on an interim basis and with a definite termination date in 
recognition of the ongoing review process to develop a suitable long-term process. 

The revised TLR process was developed by the EUB in consultation with Canadian Association 
of Petroleum Producers (CAPP) and the Small Explorers and Producers Association of Canada 
(SEPAC) and with regard to the written comments of non-industry association licensees, 
received in response to General Bulletin (GB) 2000-28: Clarification.. Energy Development 
Licence Transfer Requirements and Monthly Corporate Licensee Liability Rating, ID 2000-11, 
and Guide 69. The Boards of Governors of both industry associations have approved the interim 
TLR conveyed in this ID. 

Corporate Assessment of the Transferor 
The EUB will evaluate the transferor based on the ratio of active to inactive wells (well 
screening ratio [WSR]) remaining in the transferor's inventory as if the transfer were approved. 
Facilities will not be considered in this evaluation. 

If this ratio equals or exceeds 1.0, a security deposit will not be required from the transferor. If 
the ratio is less than 1.0, the EUB will require the transferor to place a security deposit calculated 
as follows: (the number of inactive wells - the number of active wells) x $40 000 - the amount 
of security deposits currently held in the name of the transferor. 

EUB ID 2000-11 Amendment (April 12, 2001) • 1 
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6. Bankruptcy and Insolvency Act, RSC 1985, c B-3, ss. 14.06, 178  (en Français) 

No trustee is bound to act 

 14.06 (1) No trustee is bound to assume the duties of trustee in matters relating to assignments, 

bankruptcy orders or proposals, but having accepted an appointment in relation to those matters 

the trustee shall, until discharged or another trustee is appointed in the trustee’s stead, perform 

the duties required of a trustee under this Act. 

 Application 

(1.1) In subsections (1.2) to (6), a reference to a trustee means a trustee in a bankruptcy or 

proposal and includes 

(a) an interim receiver; 

(b) a receiver within the meaning of subsection 243(2); and 

(c) any other person who has been lawfully appointed to take, or has lawfully taken, 

possession or control of any property of an insolvent person or a bankrupt that was acquired 

for, or is used in relation to, a business carried on by the insolvent person or bankrupt. 

 No personal liability in respect of matters before appointment 

(1.2) Despite anything in federal or provincial law, if a trustee, in that position, carries on the 

business of a debtor or continues the employment of a debtor’s employees, the trustee is not by 

reason of that fact personally liable in respect of a liability, including one as a successor 

employer, 

(a) that is in respect of the employees or former employees of the debtor or a predecessor of 

the debtor or in respect of a pension plan for the benefit of those employees; and 

(b) that exists before the trustee is appointed or that is calculated by reference to a period 

before the appointment. 

 Status of liability 

(1.3) A liability referred to in subsection (1.2) is not to rank as costs of administration. 

 Liability of other successor employers 

(1.4) Subsection (1.2) does not affect the liability of a successor employer other than the trustee. 

 Liability in respect of environmental matters 

(2) Notwithstanding anything in any federal or provincial law, a trustee is not personally liable in 

that position for any environmental condition that arose or environmental damage that occurred 

(a) before the trustee’s appointment; or 
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(b) after the trustee’s appointment unless it is established that the condition arose or the 

damage occurred as a result of the trustee’s gross negligence or wilful misconduct or, in the 

Province of Quebec, the trustee’s gross or intentional fault. 

 Reports, etc., still required 

(3) Nothing in subsection (2) exempts a trustee from any duty to report or make disclosure 

imposed by a law referred to in that subsection. 

 Non-liability re certain orders 

(4) Notwithstanding anything in any federal or provincial law but subject to subsection (2), 

where an order is made which has the effect of requiring a trustee to remedy any environmental 

condition or environmental damage affecting property involved in a bankruptcy, proposal or 

receivership, the trustee is not personally liable for failure to comply with the order, and is not 

personally liable for any costs that are or would be incurred by any person in carrying out the 

terms of the order, 

(a) if, within such time as is specified in the order, within ten days after the order is made if 

no time is so specified, within ten days after the appointment of the trustee, if the order is in 

effect when the trustee is appointed, or during the period of the stay referred to in paragraph 

(b), the trustee 

(i) complies with the order, or 

(ii) on notice to the person who issued the order, abandons, disposes of or otherwise 

releases any interest in any real property, or any right in any immovable, affected by the 

condition or damage; 

(b) during the period of a stay of the order granted, on application made within the time 

specified in the order referred to in paragraph (a), within ten days after the order is made or 

within ten days after the appointment of the trustee, if the order is in effect when the trustee 

is appointed, by 

(i) the court or body having jurisdiction under the law pursuant to which the order was 

made to enable the trustee to contest the order, or 

(ii) the court having jurisdiction in bankruptcy for the purposes of assessing the economic 

viability of complying with the order; or 

(c) if the trustee had, before the order was made, abandoned or renounced or been divested of 

any interest in any real property, or any right in any immovable, affected by the condition or 

damage. 

 Stay may be granted 

(5) The court may grant a stay of the order referred to in subsection (4) on such notice and for 

such period as the court deems necessary for the purpose of enabling the trustee to assess the 

economic viability of complying with the order. 
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 Costs for remedying not costs of administration 

(6) If the trustee has abandoned or renounced any interest in any real property, or any right in 

any immovable, affected by the environmental condition or environmental damage, claims for 

costs of remedying the condition or damage shall not rank as costs of administration. 

 Priority of claims 

(7) Any claim by Her Majesty in right of Canada or a province against the debtor in a 

bankruptcy, proposal or receivership for costs of remedying any environmental condition or 

environmental damage affecting real property or an immovable of the debtor is secured by 

security on the real property or immovable affected by the environmental condition or 

environmental damage and on any other real property or immovable of the debtor that is 

contiguous with that real property or immovable and that is related to the activity that caused the 

environmental condition or environmental damage, and the security 

(a) is enforceable in accordance with the law of the jurisdiction in which the real property or 

immovable is located, in the same way as a mortgage, hypothec or other security on real 

property or immovables; and 

(b) ranks above any other claim, right, charge or security against the property, despite any 

other provision of this Act or anything in any other federal or provincial law. 

 Claim for clean-up costs 

(8) Despite subsection 121(1), a claim against a debtor in a bankruptcy or proposal for the costs 

of remedying any environmental condition or environmental damage affecting real property or 

an immovable of the debtor shall be a provable claim, whether the condition arose or the damage 

occurred before or after the date of the filing of the proposal or the date of the bankruptcy. 

 

 

Non-obligation du syndic 

 14.06 (1) Le syndic n’est pas tenu d’assumer les fonctions de syndic relativement à des cessions, 

à des ordonnances de faillite ou à des propositions concordataires; toutefois, dès qu’il accepte sa 

nomination à ce titre, il doit accomplir les fonctions que la présente loi lui impose, jusqu’à ce 

qu’il ait été libéré ou qu’un autre syndic ait été nommé à sa place. 

 Application 

(1.1) Les paragraphes (1.2) à (6) s’appliquent également aux syndics agissant dans le cadre d’une 

faillite ou d’une proposition ainsi qu’aux personnes suivantes : 

a) les séquestres intérimaires; 

b) les séquestres au sens du paragraphe 243(2); 
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c) les autres personnes qui sont nommément habilitées à prendre — ou ont pris légalement — 

la possession ou la responsabilité d’un bien acquis ou utilisé par une personne insolvable ou 

un failli dans le cadre de ses affaires. 

 Immunité 

(1.2) Par dérogation au droit fédéral et provincial, le syndic qui, en cette qualité, continue 

l’exploitation de l’entreprise du débiteur ou lui succède comme employeur est dégagé de toute 

responsabilité personnelle découlant de quelque obligation du débiteur, notamment à titre 

d’employeur successeur, si celle-ci, à la fois : 

a) l’oblige envers des employés ou anciens employés du débiteur, ou de l’un de ses 

prédécesseurs, ou découle d’un régime de pension pour le bénéfice de ces employés; 

b) existait avant sa nomination ou est calculée sur la base d’une période la précédant. 

 Obligation exclue des frais 

(1.3) L’obligation visée au paragraphe (1.2) ne peut être imputée à l’actif au titre des frais 

d’administration. 

 Responsabilité de l’employeur successeur 

(1.4) Le paragraphe (1.2) ne dégage aucun employeur successeur, autre que le syndic, de sa 

responsabilité. 

 Responsabilité en matière d’environnement 

(2) Par dérogation au droit fédéral et provincial, le syndic est, ès qualités, dégagé de toute 

responsabilité personnelle découlant de tout fait ou dommage lié à l’environnement survenu 

avant ou après sa nomination, sauf celui causé par sa négligence grave ou son inconduite 

délibérée ou, dans la province de Québec, par sa faute lourde ou intentionnelle. 

 Rapports 

(3) Le paragraphe (2) n’a pas pour effet de soustraire le syndic à une obligation de faire rapport 

ou de communiquer des renseignements prévue par le droit applicable en l’espèce. 

 Immunité — ordonnances 

(4) Par dérogation au droit fédéral et provincial, mais sous réserve du paragraphe (2), le syndic 

est, ès qualités, dégagé de toute responsabilité personnelle découlant du non-respect de toute 

ordonnance de réparation de tout fait ou dommage lié à l’environnement et touchant un bien visé 

par une faillite, une proposition ou une mise sous séquestre administrée par un séquestre, et de 

toute responsabilité personnelle relativement aux frais engagés par toute personne exécutant 

l’ordonnance : 

a) si, dans les dix jours suivant l’ordonnance ou dans le délai fixé par celle-ci, dans les dix 

jours suivant sa nomination si l’ordonnance est alors en vigueur ou pendant la durée de la 

suspension visée à l’alinéa b) : 
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(i) il s’y conforme, 

(ii) il abandonne, après avis à la personne ayant rendu l’ordonnance, tout droit sur 

l’immeuble en cause ou tout intérêt sur le bien réel en cause, en dispose ou s’en dessaisit; 

b) pendant la durée de la suspension de l’ordonnance qui est accordée, sur demande 

présentée dans les dix jours suivant l’ordonnance visée à l’alinéa a) ou dans le délai fixé par 

celle-ci, ou dans les dix jours suivant sa nomination si l’ordonnance est alors en vigueur : 

(i) soit par le tribunal ou l’autorité qui a compétence relativement à l’ordonnance, en vue 

de permettre au syndic de la contester, 

(ii) soit par le tribunal qui a compétence en matière de faillite, en vue d’évaluer les 

conséquences économiques du respect de l’ordonnance; 

c) si, avant que l’ordonnance ne soit rendue, il avait abandonné tout droit sur l’immeuble en 

cause ou tout intérêt sur le bien réel en cause ou y avait renoncé, ou s’en était dessaisi. 

 Suspension 

(5) En vue de permettre au syndic d’évaluer les conséquences économiques du respect de 

l’ordonnance, le tribunal peut en ordonner la suspension après avis et pour la période qu’il estime 

indiqués. 

 Frais 

(6) Si le syndic a abandonné tout droit sur l’immeuble en cause ou tout intérêt sur le bien réel en 

cause ou y a renoncé, les réclamations pour les frais de réparation du fait ou dommage lié à 

l’environnement et touchant le bien ne font pas partie des frais d’administration. 

 Priorité des réclamations 

(7) En cas de faillite, de proposition ou de mise sous séquestre administrée par un séquestre, 

toute réclamation de Sa Majesté du chef du Canada ou d’une province contre le débiteur pour les 

frais de réparation du fait ou dommage lié à l’environnement et touchant un de ses immeubles ou 

biens réels est garantie par une sûreté sur le bien en cause et sur ceux qui sont contigus à celui où 

le dommage est survenu et qui sont liés à l’activité ayant causé le fait ou le dommage; la sûreté 

peut être exécutée selon le droit du lieu où est situé le bien comme s’il s’agissait d’une 

hypothèque ou autre garantie sur celui-ci et, par dérogation aux autres dispositions de la présente 

loi et à toute règle de droit fédéral et provincial, a priorité sur tout autre droit, charge, sûreté ou 

réclamation visant le bien. 

 Précision 

(8) Malgré le paragraphe 121(1), la réclamation pour les frais de réparation du fait ou dommage 

lié à l’environnement et touchant l’immeuble ou le bien réel du débiteur constitue une 

réclamation prouvable, que la date du fait ou dommage soit antérieure ou postérieure à celle de la 

faillite ou du dépôt de la proposition. 
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Debts not released by order of discharge 

 178 (1) An order of discharge does not release the bankrupt from 

(a) any fine, penalty, restitution order or other order similar in nature to a fine, penalty or 

restitution order, imposed by a court in respect of an offence, or any debt arising out of a 

recognizance or bail; 

(a.1) any award of damages by a court in civil proceedings in respect of 

(i) bodily harm intentionally inflicted, or sexual assault, or 

(ii) wrongful death resulting therefrom; 

(b) any debt or liability for alimony or alimentary pension; 

(c) any debt or liability arising under a judicial decision establishing affiliation or respecting 

support or maintenance, or under an agreement for maintenance and support of a spouse, 

former spouse, former common-law partner or child living apart from the bankrupt; 

(d) any debt or liability arising out of fraud, embezzlement, misappropriation or defalcation 

while acting in a fiduciary capacity or, in the Province of Quebec, as a trustee or 

administrator of the property of others; 

(e) any debt or liability resulting from obtaining property or services by false pretences or 

fraudulent misrepresentation, other than a debt or liability that arises from an equity claim; 

(f) liability for the dividend that a creditor would have been entitled to receive on any 

provable claim not disclosed to the trustee, unless the creditor had notice or knowledge of the 

bankruptcy and failed to take reasonable action to prove his claim; 

(g) any debt or obligation in respect of a loan made under the Canada Student Loans Act, the 

Canada Student Financial Assistance Act or any enactment of a province that provides for 

loans or guarantees of loans to students where the date of bankruptcy of the bankrupt 

occurred 

(i) before the date on which the bankrupt ceased to be a full- or part-time student, as the 

case may be, under the applicable Act or enactment, or 

(ii) within seven years after the date on which the bankrupt ceased to be a full- or part-

time student; 

(g.1) any debt or obligation in respect of a loan made under the Apprentice Loans Act where 

the date of bankruptcy of the bankrupt occurred 

(i) before the date on which the bankrupt ceased, under that Act, to be an eligible 

apprentice within the meaning of that Act, or 

(ii) within seven years after the date on which the bankrupt ceased to be an eligible 

apprentice; or 
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(h) any debt for interest owed in relation to an amount referred to in any of paragraphs (a) to 

(g.1). 

 Court may order non-application of subsection (1) 

(1.1) At any time after five years after the day on which a bankrupt who has a debt referred to in 

paragraph (1)(g) or (g.1) ceases to be a full- or part-time student or an eligible apprentice, as the 

case may be, under the applicable Act or enactment, the court may, on application, order that 

subsection (1) does not apply to the debt if the court is satisfied that 

(a) the bankrupt has acted in good faith in connection with the bankrupt’s liabilities under the 

debt; and 

(b) the bankrupt has and will continue to experience financial difficulty to such an extent that 

the bankrupt will be unable to pay the debt. 

 Claims released 

(2) Subject to subsection (1), an order of discharge releases the bankrupt from all claims 

provable in bankruptcy. 

 

 

L’ordonnance de libération ne libère pas des dettes 

 178 (1) Une ordonnance de libération ne libère pas le failli : 

a) de toute amende, pénalité, ordonnance de restitution ou toute ordonnance similaire infligée 

ou rendue par un tribunal, ou de toute autre dette provenant d’un engagement ou d’un 

cautionnement en matière pénale; 

a.1) de toute indemnité accordée en justice dans une affaire civile : 

(i) pour des lésions corporelles causées intentionnellement ou pour agression sexuelle, 

(ii) pour décès découlant de celles-ci; 

b) de toute dette ou obligation pour pension alimentaire; 

c) de toute dette ou obligation aux termes de la décision d’un tribunal en matière de filiation 

ou d’aliments ou aux termes d’une entente alimentaire au profit d’un époux, d’un ex-époux 

ou ancien conjoint de fait ou d’un enfant vivant séparé du failli; 

d) de toute dette ou obligation résultant de la fraude, du détournement, de la concussion ou 

de l’abus de confiance alors qu’il agissait, dans la province de Québec, à titre de fiduciaire ou 

d’administrateur du bien d’autrui ou, dans les autres provinces, à titre de fiduciaire; 

e) de toute dette ou obligation résultant de l’obtention de biens ou de services par des faux-

semblants ou la présentation erronée et frauduleuse des faits, autre qu’une dette ou obligation 

qui découle d’une réclamation relative à des capitaux propres; 
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f) de l’obligation visant le dividende qu’un créancier aurait eu droit de recevoir sur toute 

réclamation prouvable non révélée au syndic, à moins que ce créancier n’ait été averti ou 

n’ait eu connaissance de la faillite et n’ait omis de prendre les mesures raisonnables pour 

prouver sa réclamation; 

g) de toute dette ou obligation découlant d’un prêt consenti ou garanti au titre de la Loi 

fédérale sur les prêts aux étudiants, de la Loi fédérale sur l’aide financière aux étudiants ou 

de toute loi provinciale relative aux prêts aux étudiants lorsque la faillite est survenue avant 

la date à laquelle le failli a cessé d’être un étudiant, à temps plein ou à temps partiel, au 

regard de la loi applicable, ou dans les sept ans suivant cette date; 

g.1) de toute dette ou obligation découlant d’un prêt octroyé au titre de la Loi sur les prêts 

aux apprentis lorsque la faillite est survenue avant la date à laquelle le failli a cessé, au 

regard de cette loi, d’être un apprenti admissible, au sens de cette loi, ou dans les sept ans 

suivant cette date; 

h) de toute dette relative aux intérêts dus à l’égard d’une somme visée à l’un des alinéas a) à 

g.1). 

 Ordonnance de non-application du paragraphe (1) 

(1.1) Lorsque le failli qui a une dette visée aux alinéas (1)g) ou g.1) n’est plus un étudiant à 

temps plein ou à temps partiel ou un apprenti admissible, selon le cas, depuis au moins cinq ans 

au regard de la loi applicable, le tribunal peut, sur demande, ordonner que la dette soit soustraite 

à l’application du paragraphe (1) s’il est convaincu que le failli a agi de bonne foi relativement à 

ses obligations découlant de cette dette et qu’il a et continuera à avoir des difficultés financières 

telles qu’il ne pourra pas acquitter celle-ci. 

 Réclamations libérées 

(2) Une ordonnance de libération libère le failli de toutes autres réclamations prouvables en 

matière de faillite. 
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7. Companies’ Creditors Arrangement Act, RSC 1985, c. C-36, s. 11.8  (en Français) 

No personal liability in respect of matters before appointment 

 11.8 (1) Despite anything in federal or provincial law, if a monitor, in that position, carries on the 

business of a debtor company or continues the employment of a debtor company’s employees, 

the monitor is not by reason of that fact personally liable in respect of a liability, including one as 

a successor employer, 

(a) that is in respect of the employees or former employees of the company or a predecessor 

of the company or in respect of a pension plan for the benefit of those employees; and 

(b) that exists before the monitor is appointed or that is calculated by reference to a period 

before the appointment. 

 Status of liability 

(2) A liability referred to in subsection (1) shall not rank as costs of administration. 

 Liability of other successor employers 

(2.1) Subsection (1) does not affect the liability of a successor employer other than the monitor. 

 Liability in respect of environmental matters 

(3) Notwithstanding anything in any federal or provincial law, a monitor is not personally liable 

in that position for any environmental condition that arose or environmental damage that 

occurred 

(a) before the monitor’s appointment; or 

(b) after the monitor’s appointment unless it is established that the condition arose or the 

damage occurred as a result of the monitor’s gross negligence or wilful misconduct. 

 Reports, etc., still required 

(4) Nothing in subsection (3) exempts a monitor from any duty to report or make disclosure 

imposed by a law referred to in that subsection. 

 Non-liability re certain orders 

(5) Notwithstanding anything in any federal or provincial law but subject to subsection (3), 

where an order is made which has the effect of requiring a monitor to remedy any environmental 

condition or environmental damage affecting property involved in a proceeding under this Act, 

the monitor is not personally liable for failure to comply with the order, and is not personally 

liable for any costs that are or would be incurred by any person in carrying out the terms of the 

order, 

(a) if, within such time as is specified in the order, within ten days after the order is made if 

no time is so specified, within ten days after the appointment of the monitor, if the order is in 
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effect when the monitor is appointed or during the period of the stay referred to in paragraph 

(b), the monitor 

(i) complies with the order, or 

(ii) on notice to the person who issued the order, abandons, disposes of or otherwise 

releases any interest in any real property affected by the condition or damage; 

(b) during the period of a stay of the order granted, on application made within the time 

specified in the order referred to in paragraph (a) or within ten days after the order is made or 

within ten days after the appointment of the monitor, if the order is in effect when the 

monitor is appointed, by 

(i) the court or body having jurisdiction under the law pursuant to which the order was 

made to enable the monitor to contest the order, or 

(ii) the court having jurisdiction under this Act for the purposes of assessing the 

economic viability of complying with the order; or 

(c) if the monitor had, before the order was made, abandoned or renounced any interest in 

any real property affected by the condition or damage. 

 Stay may be granted 

(6) The court may grant a stay of the order referred to in subsection (5) on such notice and for 

such period as the court deems necessary for the purpose of enabling the monitor to assess the 

economic viability of complying with the order. 

 Costs for remedying not costs of administration 

(7) Where the monitor has abandoned or renounced any interest in real property affected by the 

environmental condition or environmental damage, claims for costs of remedying the condition 

or damage shall not rank as costs of administration. 

 Priority of claims 

(8) Any claim by Her Majesty in right of Canada or a province against a debtor company in 

respect of which proceedings have been commenced under this Act for costs of remedying any 

environmental condition or environmental damage affecting real property of the company is 

secured by a charge on the real property and on any other real property of the company that is 

contiguous thereto and that is related to the activity that caused the environmental condition or 

environmental damage, and the charge 

(a) is enforceable in accordance with the law of the jurisdiction in which the real property is 

located, in the same way as a mortgage, hypothec or other security on real property; and 

(b) ranks above any other claim, right or charge against the property, notwithstanding any 

other provision of this Act or anything in any other federal or provincial law. 

 Claim for clean-up costs 
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(9) A claim against a debtor company for costs of remedying any environmental condition or 

environmental damage affecting real property of the company shall be a claim under this Act, 

whether the condition arose or the damage occurred before or after the date on which 

proceedings under this Act were commenced. 

 

Immunité 

 11.8 (1) Par dérogation au droit fédéral et provincial, le contrôleur qui, en cette qualité, continue 

l’exploitation de l’entreprise de la compagnie débitrice ou lui succède comme employeur est 

dégagé de toute responsabilité personnelle découlant de quelque obligation de la compagnie, 

notamment à titre d’employeur successeur, si celle-ci, à la fois : 

a) l’oblige envers des employés ou anciens employés de la compagnie, ou de l’un de ses 

prédécesseurs, ou découle d’un régime de pension pour le bénéfice de ces employés; 

b) existait avant sa nomination ou est calculée par référence à une période la précédant. 

 Obligation exclue des frais 

(2) L’obligation visée au paragraphe (1) ne fait pas partie des frais d’administration. 

 Responsabilité de l’employeur successeur 

(2.1) Le paragraphe (1) ne dégage aucun employeur successeur, autre que le contrôleur, de sa 

responsabilité. 

 Responsabilité en matière d’environnement 

(3) Par dérogation au droit fédéral et provincial, le contrôleur est, ès qualités, dégagé de toute 

responsabilité personnelle découlant de tout fait ou dommage lié à l’environnement survenu, 

avant ou après sa nomination, sauf celui causé par sa négligence grave ou son inconduite 

délibérée. 

 Rapports 

(4) Le paragraphe (3) n’a pas pour effet de soustraire le contrôleur à l’obligation de faire rapport 

ou de communiquer des renseignements prévus par le droit applicable en l’espèce. 

 Immunité — ordonnances 

(5) Par dérogation au droit fédéral et provincial, mais sous réserve du paragraphe (3), le 

contrôleur est, ès qualité, dégagé de toute responsabilité personnelle découlant du non-respect de 

toute ordonnance de réparation de tout fait ou dommage lié à l’environnement et touchant un 

bien visé par des procédures intentées au titre de la présente loi, et de toute responsabilité 

personnelle relativement aux frais engagés par toute personne exécutant l’ordonnance : 
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a) si, dans les dix jours suivant l’ordonnance ou dans le délai fixé par celle-ci, dans les dix 

jours suivant sa nomination si l’ordonnance est alors en vigueur ou pendant la durée de la 

suspension visée à l’alinéa b) : 

(i) il s’y conforme, 

(ii) il abandonne, après avis à la personne ayant rendu l’ordonnance, tout intérêt dans 

l’immeuble en cause, en dispose ou s’en dessaisit; 

b) pendant la durée de la suspension de l’ordonnance qui est accordée, sur demande 

présentée dans les dix jours suivant l’ordonnance visée à l’alinéa a) ou dans le délai fixé par 

celle-ci, ou dans les dix jours suivant sa nomination si l’ordonnance est alors en vigueur : 

(i) soit par le tribunal ou l’autorité qui a compétence relativement à l’ordonnance, en vue 

de permettre au contrôleur de la contester, 

(ii) soit par le tribunal qui a compétence en matière de faillite, en vue d’évaluer les 

conséquences économiques du respect de l’ordonnance; 

c) si, avant que l’ordonnance ne soit rendue, il avait abandonné tout intérêt dans le bien 

immeuble en cause ou y avait renoncé, ou s’en était dessaisi. 

 Suspension 

(6) En vue de permettre au contrôleur d’évaluer les conséquences économiques du respect de 

l’ordonnance, le tribunal peut en ordonner la suspension après avis et pour la période qu’il estime 

indiqués. 

 Frais 

(7) Si le contrôleur a abandonné tout intérêt dans le bien immeuble en cause ou y a renoncé, les 

réclamations pour les frais de réparation du fait ou dommage lié à l’environnement et touchant le 

bien ne font pas partie des frais d’administration. 

 Priorité des réclamations 

(8) Dans le cas où des procédures ont été intentées au titre de la présente loi contre une 

compagnie débitrice, toute réclamation de Sa Majesté du chef du Canada ou d’une province 

contre elle pour les frais de réparation du fait ou dommage lié à l’environnement et touchant un 

de ses biens immeubles est garantie par une sûreté sur le bien immeuble en cause et sur ceux qui 

sont contigus à celui où le dommage est survenu et qui sont liés à l’activité ayant causé le fait ou 

le dommage; la sûreté peut être exécutée selon le droit du lieu où est situé le bien comme s’il 

s’agissait d’une hypothèque ou autre garantie sur celui-ci et, par dérogation aux autres 

dispositions de la présente loi et à toute règle de droit fédéral et provincial, a priorité sur tout 

autre droit, charge ou réclamation visant le bien. 

 Précision 

(9) La réclamation pour les frais de réparation du fait ou dommage lié à l’environnement et 

touchant un bien immeuble de la compagnie débitrice constitue une réclamation, que la date du 
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fait ou dommage soit antérieure ou postérieure à celle où des procédures sont intentées au titre de 

la présente loi. 
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8. Energy Statutes Amendment Act, 2000, SA 2000 c 12 
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Bill 13
Mr. Hlady

ENERGY STATUTES AMENDMENT ACT, 2000

CHAPTER 12

(Assented to May 30, 2000)

HER MAJESTY, by and with the advice and consent of the
Legislative Assembly of Alberta, enacts as follows:

Oil and Gas Conservation Act

Amends RSA 1(1) The Oil and Gas Conservation Act is amended by this
1980 cO-5 section.

(2) Section 1(1) is amended

(a) by renumbering clause (a) as clause (a.03) and by
adding the following before clause (a.03):

(a) "abandonment", subject to section 57(a), means the
permanent dismantlement of a well or facility in the
manner prescribed by the regulations and includes
any measures required to ensure that the well or
facility is left in a permanently safe and secure
condition;

(a.01) "abandonment costs", subject to section 57(b),
means the reasonable costs actually incurred in the
abandonment of a well or facility;

(a.02) "agent" means an agent appointed under section 83;

(b) by adding the following after clause (a.03):

(a.04) "approval holder" means the holder of an approval
granted pursuant to this Act, any predecessor of this
Act or a regulation under any of them;

(c) by repealing clause (e) and substituting the
following:

(e) "contractor" means a person who undertakes to
perform any drilling, service or other operation at
the site of a well or facility by agreement
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(b) the Board or its authorized representative may
require that approved methods be adopted and that
remedial measures be taken before any operation
proceeds at the well or facility, or

(c) the Board may hold an inquiry into the matter.

Request for 34(1) Where the Board orders that a well or facility be shut
inquiry down or closed under section 33(a), the licensee or approval

holder may by notice in writing to the Board request an
inquiry into the matter.

(2) Where the Board receives a request for an inquiry, it
shall, within 15 days of receiving the request, hold an
inquiry into the matter.

(3) Unless the Board directs otherwise, a well or facility
that has been ordered to be shut down or closed under
section 33(a) must remain shut down or closed pending the
result of the inquiry.

Powers of 35 Where the Board holds an inquiry pursuant to section
Board 33(c) or 34 it may

(a) in a case to which section 33(c) applies, make an
order under section 33(a) or (b), or

(b) in a case referred to in section 34, withdraw the
order made under section 33(a) or extend it on any
terms and conditions the Board considers
appropriate.

Prohibition 36 Except as otherwise authorized by the Board, when any
well or facility is shut down or closed under section 33 or
35, no person may

(a) enter on, or carry on any operations at, or

(b) remove any equipment, installation or material
situated on,

the well or facility site until the order has been rescinded.

(19) Part 11.1 is repealed and the following is substituted:
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PART 11.1

ORPHAN FUND

Definitions 57 In this Part,

(a) "abandonment", as it relates to a pipeline, includes
abandonment as defined in the Pipeline Act;

(b) "abandonment costs", as it relates to a pipeline,
includes abandonment costs as defined in the
Pipeline Act;

(c) "defaulting working interest participant" means a
working interest participant who has been deemed to
be a defaulting working interest participant under
section 59(2)(b);

(d) "facility" has the same meaning as it has in section
1(1)(i.2) except that it includes a pipeline as defined
in the Pipeline Act and does not include the
following:

(i) a processing plant or processing plant site as
defined in the Oil Sands Conservation
Regulation (AR 76/88);

(ii) a gas processing plant that has sulphur recovery
and sulphur storage facilities;

(iii) an oilfield waste management facility;

(iv) a processing plant designated by the Board as a
straddle plant for the purposes of section 22.1;

(v) a refinery as defined in the Pipeline Act;

(vi) an oil transmission pipeline and associated
storage, pumping and measurement facilities;

(vii) a gas transmission pipeline and associated
compression and measurement facilities;

(viii) any facility listed in the regulations as
specifically exempted from this Part;

(e) "facility site" does not include any part of a facility
site that has been designated as a contaminated site
under section 110 of the Environmental Protection
and Enhancement Act;
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(f) "suspension", as it relates to a pipeline, includes
discontinuation as defined in the Pipeline Act;

(g) "suspension costs", as it relates to a pipeline,
includes discontinuation costs as defined in the
Pipeline Act;

(h) "well site" does not include any part of a well site
that has been designated as a contaminated site
under section 110 of the Environmental Protection
and Enhancement Act.

Fund 58(1) The abandonment fund is hereby continued as the
continued orphan fund.

(2) The orphan fund is to be retained and administered by
the Board in accordance with this Part.

Purpose of 59(1) The purposes of the orphan fund are

fund

(a) to pay for suspension costs, abandonment costs and
related reclamation costs in respect of orphan wells,
facilities, facility sites and well sites where the work
is carried out

(i) by the Board,

(ii) by a person authorized by the Board, or

(iii) by a Director or a person authorized by a
Director in accordance with the Environmental
Protection and Enhancement Act;

(b) to pay for costs incurred in pursuing reimbursement
for the costs referred to in clause (a) from the
person responsible for paying them;

(c) to pay for a defaulting working interest participant's
share of suspension costs, abandonment costs and
related reclamation costs incurred by a working
interest participant if the person who carried out the
work has taken all reasonable steps necessary to
collect that share and has been unable to do so;

(d) to pay for any other costs directly related to the
operations of the Board in respect of the orphan
fund.

(2) The Board may
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(a) designate wells, facilities, facility sites and well sites
to be orphan wells, facilities, facility sites or well
sites for the purposes of this Part;

(b) deem to be a defaulting working interest participant
a working interest participant who

(i) has an obligation under this Act to contribute
towards suspension costs, abandonment costs or
related reclamation costs,

(ii) has not contributed to those costs as required by
this Act, and

(iii) in the opinion of the Board, does not exist,
cannot be located or does not have the financial
means to contribute to those costs as required by
this Act;

(c) authorize money to be paid from the orphan fund
for any of the purposes referred to in subsection (1)
in accordance with the regulations.

Effect of 60 Where the Board makes a payment from the orphan
payment from fund to a person in respect of a defaulting working interest
fund participant's share of suspension, abandonment or

reclamation costs,

(a) the defaulting working interest participant is not
released from any liability under this Act in respect
of those costs, and

(b) if the person who receives the payment later
recovers all or part of the costs from the working
interest participant, the person shall forthwith pay to
the Board an amount equal to the amount recovered,
less the reasonable costs of recovery as determined
by the Board.

Ordinary 61 A debt to the Board to the account of the orphan fund
remedies shall, for the purposes of enforcement of payment of the
available debt, be treated the same as any other debt to the Board, and

all the same remedies under this Act are available to the
Board for that purpose.

Orphan fund 62(1) The Board may, in respect of each fiscal year of the
levy Board, by regulation prescribe
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(a) classes of wells, facilities (other than pipelines) and
unreclaimed sites and the rates of the orphan fund
levy applicable to each class,

(b) the date as of which the licensees of the wells,
facilities and unreclaimed sites are to be determined,
and

(c) the date by which the levy prescribed under clause
(a) and penalties payable under section 63(2) must
be paid to the Board to the account of the orphan
fund.

(2) In prescribing the orphan fund levy for a fiscal year the
Board shall provide for a total levy that will be sufficient to
cover

(a) the costs referred to in section 59(1) for the fiscal
year, as estimated by the Board,

(b) any deficiency arising out of the operations of the
fund from the previous fiscal year, and

(c) any surplus for emergency and non-budgeted
expenditures that the Board considers is necessary.

Payment of 63(1) An orphan fund levy prescribed with respect to a

levy well, facility or unreclaimed site in a fiscal year is payable

to the Board by the person who was the licensee of the well,
facility or unreclaimed site on the date referred to in section
62(1)(b).

(2) Unless the Board directs otherwise, a licensee that fails
to pay the orphan fund levy by the date referred to in section
62(1)(c) must pay to the Board a penalty in an amount equal
to 20% of the levy.

Notice of levy 64(1) After it has made a regulation under section 62(1) the
Board shall give a notice in accordance with subsection (2)
to each person who was, according to the records of the
Board, the licensee of a well, facility or unreclaimed site of
a prescribed class on the date referred to in section 62(1)(b).

(2) The notice shall

(a) set out, in respect of each class of wells, facilities
and unreclaimed sites, a brief description of the
wells, facilities and unreclaimed sites of which the
person to whom the notice is given was the licensee
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on the date referred to in section 62(1)(b) according
to the records of the Board,

(b) set out the amount of the orphan fund levy in
respect of each well, facility and unreclaimed site
described in the notice, and

(c) contain a demand for the payment of the total
amount of the orphan fund levy and specify the date
by which the levy must be paid.

Appeal of levy 65(1) A person to whom a notice is given under section
64(1) may appeal to the Board on any one or more of the
following grounds:

(a) that the person was not the licensee of a well,
facility or unreclaimed site described in the notice
on the date referred to in section 62(1)(b);

(b) that the orphan fund levy set out in the notice for
one or more of the wells, facilities or unreclaimed
sites is incorrect;

(c) any other ground provided for in the regulations.

(2) The Board shall hear and determine appeals under this
section in accordance with the regulations.

Regulations 66(1) The Lieutenant Governor in Council may make
regulations

(a) respecting the establishment or designation of
delegated authorities;

(b) delegating to one or more delegated authorities any
of the Board's powers, duties or functions under this
Act or the regulations in respect of suspension,
abandonment and reclamation of orphan wells,
facilities, facility sites and well sites or related to or
incidental to the orphan fund, other than the power
to make regulations and the power to delegate;

(c) authorizing a delegated authority to make by-laws
and respecting the subject-matters on which such
by-laws may be made;

(d) authorizing the Board or a delegated authority to
disclose
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(i) information acquired in the course of or as a
result of the operations of the delegated
authority,

(ii) information respecting the operations of the
delegated authority, and

(iii) information respecting the officers or employees
of the delegated authority;

(e) authorizing the Board to pay any or all of the money
in the orphan fund from time to time to a delegated
authority for the purpose of the delegated authority's
carrying out the powers, duties and functions in
respect of the orphan fund that are delegated to it;

(f) respecting all matters related to the making of
payments referred to in clause (e) to the delegated
authority including, without limitation, the power to
enter into agreements in respect of the payments, the
imposition of terms and conditions, the times at
which and the manner in which payments are to be
made and the repayment of unused or improperly
used money;

(g) respecting, in regard to the delegation of authority,
with necessary modifications, any matter in respect
of which the Lieutenant Governor in Council may
make regulations under section 2 of Schedule 10 of
the Government Organization Act in regard to a
delegation under that Schedule;

(h) making applicable in regard to the delegation of
authority any of the other provisions of Schedule 10
of the Government Organization Act, with necessary
modifications.

(2) Where money is paid to a delegated authority pursuant
to regulations under subsection (1)(e), that money is to be
considered to be part of the orphan fund for the purposes of
the interpretation of provisions in this Act and the
regulations as they relate to the delegated authority's
carrying out its powers, duties and functions in respect of the
orphan fund.

(3) The Financial Administration Act does not apply to a
delegated authority with respect to a power, duty or function
delegated to it under this Act.
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9. Law of Property Act, RSA 2000, c L-7, s 79 

Mineral leases 

79   It is hereby declared that the term “lease” as used in the Land Titles Act and any Act for 

which the Land Titles Act was substituted includes, and is deemed to have included, an 

agreement whereby an owner of an estate or interest in a mineral within, on or under any land for 

which a certificate of title has been granted under the Land Titles Act or any Act for which the 

Land Titles Act was substituted, demises or grants or purports to demise or grant to another 

person a right to take or remove any of the mineral for a term certain or for a term certain 

coupled with a right subsequently to remove any of the mineral so long as it is being produced 

from the land within, on or under which that mineral is situated. 
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10. Mines and Minerals Act, ss 1(1)(a), 80(1)(b) 

Interpretation  

1(1)  In this Act, 

          (a)    “agreement” means an instrument issued pursuant to this Act or the former Act that 

grants rights in respect of a mineral or subsurface reservoir, but does not include a notification, a 

transfer referred to in section 12, a unit agreement or a contract under section 9(a); 

 

Interpretation 

80(1)  In this Part, . . . 

(b)    “licence” means a licence granting rights to petroleum or natural gas, or both, issued 

under this Act  

(i)    before January 1, 1998, if its term expires on or after January 1, 1998, or 

(ii)    on or after January 1, 1998; 
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11. Oil and Gas Conservation Act, RSA 2000, c. O-6, ss 24, 70 

Transfer of licence  

24(1)  A licence shall not be transferred without the consent in writing of the Regulator. 

(2)  The Regulator may consent to the transfer of a licence subject to any conditions, restrictions 

and stipulations that the Regulator may prescribe, or the Regulator may refuse to consent to the 

transfer of a licence. 

(3)  The transfer shall be in the form prescribed and shall have endorsed on or attached to it proof 

of execution satisfactory to the Regulator. 

(4)  The applicant shall submit the transfer to the Regulator together with the prescribed fee. 

(5)  The Regulator shall keep a record of every transfer to which it has given consent. 

(6)  The Regulator may direct that a licence be transferred to a person who agrees to accept it and 

who, in the opinion of the Regulator, has the right to receive it, and the direction of the Regulator 

has the same effect as a transfer consented to under this section. 

(7)  A transfer of a licence has no effect until the Regulator has consented to, or directed, a 

transfer of the licence under this section. 

 

Purpose of fund 

70(1)  The purposes of the orphan fund are 

(a)    to pay for suspension costs, abandonment costs and related reclamation costs in 

respect of orphan wells, facilities, facility sites and well sites where the work is carried 

out 

(i)    by the Regulator, 

(ii)    by a person authorized by the Regulator, or 

(iii)    by a Director or a person authorized by a Director in accordance with the 

Environmental Protection and Enhancement Act; 

(a.1)    to repay the principal and to pay interest and any other borrowing costs under a 

loan agreement entered into by a delegated authority established or designated under this 

Part for the purposes of conducting suspension, abandonment and reclamation in respect 

of orphan wells, facilities, facility sites and well sites; 

(b)    to pay for costs incurred in pursuing reimbursement for the costs referred to in 

clause (a) from the person responsible for paying them; 

(c)    except in respect of a large facility, to pay for a defaulting working interest 

participant’s share of suspension costs, abandonment costs and related reclamation costs 
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incurred by a working interest participant if the person who carried out the work has 

taken all reasonable steps necessary to collect that share and has been unable to do so; 

(c.1)    in respect of a large facility, to pay for a defaulting licensee’s share of suspension 

costs, abandonment costs and related reclamation costs incurred by a working interest 

participant or a person referred to in clause (a) and a defaulting licensee’s proportionate 

share of any subsequently defaulting working interest participant’s share of suspension 

costs, abandonment costs and related reclamation costs; 

(d)    to pay for any other costs directly related to the operations of the Regulator in 

respect of the orphan fund. 

(2)  The Regulator may 

(a)    designate wells, facilities, facility sites and well sites to be orphan wells, facilities, 

facility sites or well sites for the purposes of this Part; 

(b)    deem to be a defaulting working interest participant a working interest participant 

who 

(i)    has an obligation under this Act to contribute toward suspension costs, 

abandonment costs or related reclamation costs, 

(ii)    has not contributed to those costs as required by this Act, and 

(iii)    in the opinion of the Regulator, does not exist, cannot be located or does not 

have the financial means to contribute to those costs as required by this Act; 

(b.1)    deem to be a defaulting licensee a licensee of a large facility who 

(i)    has an obligation under this Act to contribute toward suspension costs, 

abandonment costs or related reclamation costs, 

(ii)    has not contributed to those costs as required by this Act, and 

(iii)    in the opinion of the Regulator, does not exist, cannot be located or does not 

have the financial means to contribute to those costs as required by this Act; 

(c)    authorize money to be paid from the orphan fund for any of the purposes referred to 

in subsection (1) in accordance with the regulations or rules. 

  

- 63 -



 

 

 

12. Orphan Fund Delegated Administration Regulation, Alta Reg 45/2001 
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13. Pipeline Act, RSA 2000, c. P-15, s 18 

Transfer of licence  

18(1)  A licence may not be transferred without the consent in writing of the Regulator. 

(2)  When the licensee of a pipeline or proposed pipeline sells or otherwise disposes of the 

licensee’s interest in the pipeline or proposed pipeline, a proposed transfer reflecting that 

transaction must be filed with the Regulator. 

(3)  The Regulator may consent to the transfer of a licence subject to any conditions, restrictions 

or stipulations that the Regulator may prescribe, or the Regulator may refuse to consent to the 

transfer. 

(4)  A proposed transfer must be in a form prescribed or approved by the Regulator and must 

have endorsed on it or attached to it proof of execution satisfactory to the Regulator. 

(5)  The applicant shall submit the proposed transfer to the Regulator together with the 

prescribed fee. 

(6)  The Regulator shall keep a record of every transfer to which it has given consent. 

(7)  The Regulator may direct that a licence be transferred to a person who agrees to accept it and 

who, in the opinion of the Regulator, has the right to receive it, and the direction of the Regulator 

has the same effect as a transfer consented to under this section. 

(8)  A transfer of a licence has no effect until the Regulator has consented to or directed the 

transfer under this section. 
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14. Responsible Energy Development Act, SA 2012, c. R-17.3 
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15. Supreme Court Act, 1985, c S-27, s. 40 (en Français) 

Appeals with leave of Supreme Court 

 40 (1) Subject to subsection (3), an appeal lies to the Supreme Court from any final or other 

judgment of the Federal Court of Appeal or of the highest court of final resort in a province, or a 

judge thereof, in which judgment can be had in the particular case sought to be appealed to the 

Supreme Court, whether or not leave to appeal to the Supreme Court has been refused by any 

other court, where, with respect to the particular case sought to be appealed, the Supreme Court 

is of the opinion that any question involved therein is, by reason of its public importance or the 

importance of any issue of law or any issue of mixed law and fact involved in that question, one 

that ought to be decided by the Supreme Court or is, for any other reason, of such a nature or 

significance as to warrant decision by it, and leave to appeal from that judgment is accordingly 

granted by the Supreme Court. 

Appel avec l’autorisation de la Cour 

 40 (1) Sous réserve du paragraphe (3), il peut être interjeté appel devant la Cour de tout 

jugement, définitif ou autre, rendu par la Cour d’appel fédérale ou par le plus haut tribunal de 

dernier ressort habilité, dans une province, à juger l’affaire en question, ou par l’un des juges de 

ces juridictions inférieures, que l’autorisation d’en appeler à la Cour ait ou non été refusée par 

une autre juridiction, lorsque la Cour estime, compte tenu de l’importance de l’affaire pour le 

public, ou de l’importance des questions de droit ou des questions mixtes de droit et de fait 

qu’elle comporte, ou de sa nature ou importance à tout égard, qu’elle devrait en être saisie et 

lorsqu’elle accorde en conséquence l’autorisation d’en appeler. 
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