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REPLY TO RESPONSES TO THE APPLICATION FOR LEAVE TO APPEAL 

A.  INTRODUCTION 

1. While the Applicants dispute much of the submissions of Alberta Treasury Branches 

("ATB") and Grant Thornton Limited ("GTL") (collectively, the "Respondents") and intend to 

respond more fully should leave be granted, the Applicants have focused their reply on the 

Respondents’ mischaracterization of the issues and failure to recognize the importance of these 

issues not only to Alberta and the oil and gas industry but to all Canadians and regulated 

industries. 

B.  THE RESPONDENTS OVERSIMPLIFY THE ISSUES 

2. Not surprisingly, given the limited mandate of the Respondents to maximize returns to 

secured creditors, they have over simplified the issues as one of priorities and whether the AER 

is an unsecured creditor trying to obtain a priority to which it is not otherwise entitled. 

3. The Applicants’ characterization of the issues in this matter assumes the Majority 

Decision in Orphan Well Association v Grant Thornton Limited1("Majority Decision") is 

correct and ignores questions such as whether section 14.06 of the Bankruptcy and Insolvency 

Act2 (the "BIA") as drafted can be interpreted to permit a receiver or trustee to renounce oil and 

gas assets; whether a common law ability to renounce assets can result in an operational conflict 

such that a core provincial power to regulate energy resource activities can be eroded; and 

whether the test set out in Newfoundland and Labrador v. AbitibiBowater Inc.3 

("AbitibiBowater") has been amended and can be interpreted as the Respondents suggest (i.e., 

that exercise of any enforcement power by a regulator against a debtor makes the regulator a 

creditor).4 

4. Contrary to the Respondents’ position that the Majority Decision does not impair a 

regulator’s ability to regulate, the reality is that neither insolvency professionals nor courts are 

                                                           
1 Orphan Well Association v Grant Thornton Limited, 2017 ABCA 124. 
2 Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3. 
3 Newfoundland and Labrador v. AbitibiBowater Inc., 2012 SCC 67. 
4 GTL Response to Application for Leave to Appeal at para. 47.  
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properly equipped to step into a regulator’s shoes during an insolvency.  Yet that is the practical 

result of the Court’s finding that various provisions under the Oil and Gas Conservation Act, 

Pipeline Act and Directive 006:Licensee Liability Rating (LLR) Program and Licence Transfer 

Process are inoperative.  

5. Regulation of energy resource activities is extremely complex and requires technical 

expertise and a balancing of competing stakeholder interests and public safety and environmental 

concerns throughout the life cycle of development. This is not a mechanical process and it 

requires the careful and considered exercise of judgment and discretion and application of 

technical and regulatory requirements.  

6. As evidenced by its aggressive position on this file as “court appointed officer”, GTL has 

demonstrated it is not a neutral party considering all stakeholder concerns.  On the contrary, GTL 

has acted and continues to act as an advocate for the appointing creditor.   

7. It is during insolvencies that regulation of the industry is most important as there is no 

longer a viable licensee that can comply with regulatory obligations. Rather, the “responsible 

party” is an entity with little or no technical expertise or experience that is focused on liquidating 

assets, maximizing returns to creditor.  Further the “responsible party” in an insolvency context 

can, based on the Majority Decision, renounce sites at any time and not only in the case of 

contaminated sites as stated at paragraphs 22, 23, 25, 48, 49 and 52 of the submissions of GTL. 

C.  NATIONAL IMPORTANCE 

8. The Respondents take the position that the issues raised are not of national importance 

because there is insufficient case law; case law that does exist is determinative; matters can be 

addressed through legislative changes and increased taxation of industry; and to do otherwise 

would create uncertainty.  

9. These positions are not consistent with the statements of both Courts, which recognized 

the importance of these issues or the letters of support provided by the Farmer’s Advocate, Dene 

Tha’ First Nation, Canadian Association of Petroleum Producers and the governments of 

Saskatchewan, British Columbia, and Alberta.  
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10. The fact there is limited case law on section 14.06 of the BIA should not provide a 

sufficient basis for denying leave especially given the impacts associated with the decision. In 

fact the paucity of case law interpreting that provision and the strong dissent of Justice Martin 

are compelling reasons why this Honourable Court needs to review and clarify its meaning and 

intent.   

11. The novel point of law raised, specifically that of where the value in an oil and gas asset 

lies and the interpretation of the definition of “real property” and the phrase “personal liability” 

as found in section 14.06 of the BIA and the definition of section 14.06 generally warrant further 

review and clarity. Such clarity cannot be found in the trial and appeal decisions, which all 

appear to have interpreted section 14.06 differently. 

12. The Majority Decision’s application of AbitibiBowater also merits review as they appear 

to have amended the test articulated in that case to remove any division between regulatory and 

monetary decisions such that all enforcement actions taken by a regulator convert it to a creditor. 

This interpretation significantly impairs a province’s ability to regulate and is contrary to 

principles of cooperative federalism and interjurisdictional immunity. 

13. Further, it is inconsistent with the narrow approach endorsed by the Ontario Court of 

Appeal in Nortel Neworks Corporation (Re)5. In the Nortel decision, the Ontario Court of 

Appeal rejected the respondents’ interpretation of AbitibiBowater finding that it “would result in 

virtually all regulatory environmental orders being found to be provable claims. As Deschamps 

J. observed, a company may engage in activities that carry risks. When those risks materialize, 

the costs are borne by those who hold a stake in the company.” 6 

14. In contrast, the Alberta Court of Appeal through the Majority Decision appears to have 

adopted the an interpretation of AbitibiBowater which defines all environmental or regulatory 

obligations as provable claims, this result is contrary to law and common sense as it would fully 

prevent a regulator from regulating when a company is in receivership or bankruptcy. 

                                                           
5 Nortel Neworks Corporation (Re), 2013 ONCA 599 
6 Nortel Networks Corporation (Re), 2013 ONCA 599 at para 32. 
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15. The Respondents submit there is no need for this court to intervene as the AER can 

change its requirements. This ignores the fact that any legislative changes would have no impact 

on the interpretation of section 14.06 or the fact that Court found that in enforcing its 

requirements, the AER becomes a creditor.  

16. For example, the Respondents suggest this matter could be resolved through changing 

legislative requirements regarding inactive wells. Any changes that could be made to require 

licensees to abandon inactive wells or post security would not change the fact that under the 

Majority Decision a licensee can voluntarily or involuntarily enter into insolvency proceedings 

with the objective of renouncing assets as a means of avoiding end of life obligations.  

17. The Respondents submissions also assume that the Applicants have unlimited resources 

that should be used to address the statutory end of life obligations of insolvent licensees. The 

Majority Decision noted the Orphan Well Associations evidence that it does not have sufficient 

resources to address its obligations, that evidence was provided back when it had only 695 wells 

that needed to be abandoned,7 since then, over 1000 sites have been reclaimed. While there may 

be an ability to assess more levies, such a position assumes that third parties such as other 

industry participants or the public should be the ones to bear the costs of addressing such 

liabilities and that there are funds available to pay for same. The evidence of Mr. Nikolejsin is 

that for the province of British Columbia the orphan fund is unlikely to have sufficient funds to 

cover unanticipated proliferation of orphan sites.8 The evidence of Mr. Hardie is that in Alberta, 

should the OWA be unable to address the liabilities, the costs may be borne by the public and in 

the interim there will be negative impacts on the public, municipalities and the ability of 

indigenous persons to exercise their Aboriginal and Treaty rights.9 

18. Contrary to the Respondents’ submissions, the Majority Decision has not provided 

certainty.  Rather, it has altered the status quo that has existed for over 25 years since the Alberta 

Court of Appeal decision in PanAmericana de Bienes y Servicios v. Northern Badger Oil & Gas 

Limited10. In doing so, it has materially impeded the ability of regulators to effectively regulate 

                                                           
7  Orphan Well Association v. Grant Thornton Limited, 2017 ABCA 124 at para. 23. 
8 Affidavit of Dave Nikolejsin sworn June 20, 2017 at paras 30-32. 
9 Affidavit of David Hardie sworn on June 20, 2017 at paras. 27-29. 
10 PanAmericana de Bienes y Servicios v. Northern Badger Oil & Gas Limited, 1991 ABCA 181. 
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the energy resource sector. The affidavits submitted on behalf of British Columbia and 

Saskatchewan in support of the Applicants’ leave application both speak to how the Majority 

Decision is impairing their ability to fulfil their mandates. 

19. The Respondents have provided no evidence supporting their position that there was 

uncertainty prior to the Majority Decision and that granting the appeal would result in receivers 

refusing to accept appointments over oil and gas licensees. The reality is that receivers have 

accepted appointments for years and continue to do so. 

20. In contrast, the evidence submitted in the affidavits filed by the Applicants and the 

governments of British Columbia and Saskatchewan, provide evidence of the negative impacts 

that have occurred and are likely to continue as a result of the Majority Decision. Such effects 

are not limited to Alberta.  Nor are they confined to the energy resource sector. 

21. If allowed to stand, the Majority Decision will continue to significantly impact the ability 

of regulators across Canada to regulate energy resource activities.  Further, because the findings 

of the Majority Decision are not confined to the energy resource sector, it has the potential to 

impact regulation of other sectors as well. 

22. As noted by the Respondents, the existing regulatory regimes as developed are not 

equipped to deal with these matters. This is because, prior to the Majority Decision, it was 

widely understood by all stakeholders, including creditors such as the Alberta Treasury 

Branches, that the assets of a licensee must be utilized to address end of life obligations. These 

obligations were understood at the time of licensing and considered to be a public duty.  

23.  Enabling avoidance of known environmental obligations through the use of an unclear 

provision in the BIA puts taxpayers, land users, land owners and the environment at risk. The 

Applicants respectfully submit that review of these issues by this Court and guidance as to how 

these matters should be approached is greatly needed. 

24. Contrary to the Respondents’ submissions, there would be nothing gained to wait for 

further jurisprudence on these issues from lower courts. Such an approach would be at the 

expense of land owners, land users and the environment.   
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25. In closing, the Applicants submit that leave to appeal should be granted as these matters 

are of national importance and have far reaching implications not only on the insolvency 

community, but also property rights, environmental law and the exclusive jurisdiction of 

provinces to regulate natural resources.  

REPLY TO MOTION TO EXPEDITE 

D. THE RESPONDENTS MISSTATE THE STATUS QUO 

26. The Respondents Grant Thornton Limited ("GTL") and the Alberta Treasury Branches 

("ATB") fundamentally misstate the status quo following the decision of Chief Justice Wittmann 

(as he then was) in Redwater Energy Corporation, Re11 and the decision of the Alberta Court of 

Appeal in Orphan Well Association v Grant Thornton Limited12 (collectively the "Alberta 

Decisions").  Collectively, the Respondents argue that the Alberta Decisions are actually helpful 

to the Applicants by preventing more wells from being turned over to the Orphan Well 

Association ("OWA")13. This assertion fails to acknowledge that the Alberta Decisions actually 

upended the status quo in Alberta, which had functioned consistently and effectively for 25 years 

following Chief Justice Laycraft's decision in Northern Badger14, and which was universally 

supported by both the regulators and industry participants15. The Respondents rely upon a single 

speculative example provided by Mr. Basi in support of their assertion16, while dismissing Mr. 

Hardie's evidence showing that following Chief Justice Wittman's decision, the inventory held by 

the OWA has doubled17. The entirety of the evidence does not support the Respondents' 

assertion that Alberta decisions have benefited the regulatory regime in Alberta; rather, it 

demonstrates that the Alberta Decisions are being used to foist thousands of uneconomic wells 

on the OWA, resulting in a dramatically altered status quo.  

                                                           
11 Redwater Energy Corporation, Re, 2016 ABQB 278. 
12 Orphan Well Association v Grant Thornton Limited, 2017 ABCA 124. 
13 Grant Thornton Limited Response to Motion to Expedite submitted August 24, 2017 at para 
6(b) ("Grant Thornton Response"). 
14 PanAmericana de Bienes y Servicios v. Northern Badger Oil & Gas Limited, 1991 ABCA 181. 
15 Letter from the Canadian Association of Petroleum Producers to the Supreme Court of Canada 
dated August 25, 2017. 
16 Affidavit of Andrew Basi sworn on August 23, 2017 at paras. 9-11. 
17 Affidavit of David Hardie sworn on June 20, 2017 at paras. 14-16 ("Hardie Affidavit"). 
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27. Contrary to the Respondents' assertions18, the Alberta Decisions have had a profound 

effect on the ability of the Alberta Energy Regulator (“AER”) to regulate Alberta's upstream 

energy resource activities.  Prior to the Alberta Decisions, the AER and all stakeholders knew 

that, based on existing jurisprudence, where an AER licensee went into insolvency, the appointed 

court officer would step into the shoes of the licensee and assume all of its obligations for the 

duration of the appointment. A key component of the Alberta regulatory regime has been the 

AER's ability to require that some assets with negative liabilities be packaged with economically 

viable assets during the sale of an insolvent entities assets. Following the Alberta Decisions, 

assets with negative liabilities can simply be disclaimed or renounced before any sale will occur, 

effectively preventing the AER from regulating the ongoing management of these sites. 

Moreover, any prospective provincial legislative changes will face the same paramountcy issues 

raised, we submit in error, in the face of the Alberta Decisions.   

28. In reality, the Alberta Decisions endowed a unilateral and intended benefit upon secured 

creditors by providing trustees and receivers a carte blanche ability to disclaim or renounce 

certain assets based entirely on an economic analysis, a power which is being wielded with 

increasing frequency19.  The AER has no power to unwind any disclaimers or renouncements 

that have already occurred, even if the Applicants are successful on this appeal.  Consequently, 

every renouncement made prior to disposition of this Appeal is likely permanent, regardless of 

the outcome of this Appeal.  It is noteworthy that since leave to appeal was sought, the Alberta 

Treasury Branches have opposed any stay and opposed the AER’s request that funds be held in 

trust pending the decision of the Supreme Court of Canada.  The longer it takes to hear this 

appeal, the greater the risk that more irreversible disclaimers and renouncements will occur.  

29. Since the filing of this application, the Court of Appeal has denied the Applicants’ 

request for a stay finding on the specific facts of this matter, the Applicants would not be harmed 

as proceeds from the sale of unrenounced assets are currently held in trust pending a court order.  

30. In two unrelated cases involving renouncements, the AER has been unsuccessful in 

obtaining similar relief and the court has permitted interim distribution of proceeds to the ATB.  
                                                           
18 Alberta Treasury Branches Response to Motion to Expedite submitted August 21, 2017 at 
paras 7 and 24. 
19 Hardie Affidavit at para.16-17.  



8 

 
 

Accordingly, given the increasing renouncements, the absence of a general stay and court orders 

permitting the distribution of funds, there is a real risk that the Applicants will continue to be 

prejudiced should the matter not proceed on an expedited basis. 

E. THE RESPONDENTS HAVE SUFFICIENT TIME TO RESPOND 

31. The timelines requested by the Applicants in their Motion to Expedite are fair and 

reasonable.  They balance the need to have this matter heard expeditiously in order to avoid any 

further disclaimers or renouncements that cannot be undone, with the requirement of fairness to 

allow the Respondents sufficient time to prepare clear and complete submissions.  Moreover, 

they are consistent with the timelines already met by all parties at the Alberta Court of Appeal.   

32. Both respondents have argued that the abridgments in time requested by Applicants are 

unreasonable and would impair the Respondent's ability to properly respond to the Appeal. 

However, these same parties prepared factums on an analogous timeline before the Alberta Court 

of Appeal.  In her scheduling decision in Orphan Well Association v Grant Thornton Limited20, 

Madame Justice Martin ordered that the Respondents' factums be filed on Monday, August 29, 

2016, which was approximately four weeks following the Appellants filing deadline21.  Four 

weeks is the same amount of time afforded to the Respondents in the proposed schedule.  The 

Respondents are not prejudiced by proceeding on a similar timeline in these proceedings, in 

particular now that all parties have had the benefit of a chambers application and an appeal to 

research and refine their arguments.  

33. While the Respondents have raised potential prejudice to any intervenors, it is notable, 

that none of the intervenors who participated at the Alberta Court of Appeal have raised any 

concern with the proposed timelines in spite of being served with the Applicants' motion to 

expedite.  Consequently, and in light of the arguments raised in the Motion to Expedite, the 

balance of convenience militates in favour of hearing this appeal as expeditiously as possible.   

 

 
                                                           
20 Orphan Well Association v Grant Thornton Limited, supra.  
21 Orphan Well Association v Grant Thornton Limited, supra, at para. 39. 
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.^-L-, .49 Vl

sel for the Appli
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STATUTES AND REGULATIONS 

Bankruptcy and Insolvency Act, R.S.C., 1985, c. B-3 s. 14.06  
 

No trustee is bound to act 

• 14.06 (1) No trustee is bound to assume 
the duties of trustee in matters relating to 
assignments, bankruptcy orders or 
proposals, but having accepted an 
appointment in relation to those matters 
the trustee shall, until discharged or 
another trustee is appointed in the 
trustee’s stead, perform the duties 
required of a trustee under this Act. 

• Application 

(1.1) In subsections (1.2) to (6), a 
reference to a trustee means a trustee in a 
bankruptcy or proposal and includes 

o (a) an interim receiver; 

o (b) a receiver within the meaning 
of subsection 243(2); and 

o (c) any other person who has been 
lawfully appointed to take, or has 
lawfully taken, possession or 
control of any property of an 
insolvent person or a bankrupt that 
was acquired for, or is used in 
relation to, a business carried on 

Non-obligation du syndic 

• 14.06 (1) Le syndic n’est pas tenu 
d’assumer les fonctions de syndic 
relativement à des cessions, à des 
ordonnances de faillite ou à des 
propositions concordataires; 
toutefois, dès qu’il accepte sa 
nomination à ce titre, il doit 
accomplir les fonctions que la 
présente loi lui impose, jusqu’à ce 
qu’il ait été libéré ou qu’un autre 
syndic ait été nommé à sa place. 

• Application 

(1.1) Les paragraphes (1.2) à (6) 
s’appliquent également aux syndics 
agissant dans le cadre d’une faillite 
ou d’une proposition ainsi qu’aux 
personnes suivantes : 

o a) les séquestres intérimaires; 
o b) les séquestres au sens du 

paragraphe 243(2); 
o c) les autres personnes qui 

sont nommément habilitées à 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html?autocompleteStr=Bankruptcy%20and%20Insolvency%20Act%2C%20R.S.C.%2C%201985%2C%20c.%20B-3%20&autocompletePos=1#sec243subsec2_smooth
https://www.canlii.org/fr/ca/legis/lois/lrc-1985-c-b-3/derniere/lrc-1985-c-b-3.html#art243par2_smooth
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by the insolvent person or 
bankrupt. 

• No personal liability in respect of matters 
before appointment 

(1.2) Despite anything in federal or 
provincial law, if a trustee, in that 
position, carries on the business of a 
debtor or continues the employment of a 
debtor’s employees, the trustee is not by 
reason of that fact personally liable in 
respect of a liability, including one as a 
successor employer, 

o (a) that is in respect of the 
employees or former employees 
of the debtor or a predecessor of 
the debtor or in respect of a 
pension plan for the benefit of 
those employees; and 

o (b) that exists before the trustee is 
appointed or that is calculated by 
reference to a period before the 
appointment. 

• Status of liability 

(1.3) A liability referred to in subsection 
(1.2) is not to rank as costs of 
administration. 

• Liability of other successor employers 

(1.4) Subsection (1.2) does not affect the 
liability of a successor employer other 
than the trustee. 

• Liability in respect of environmental 
matters 

(2) Notwithstanding anything in any 
federal or provincial law, a trustee is not 
personally liable in that position for any 
environmental condition that arose or 
environmental damage that occurred 

o (a) before the trustee’s 

prendre — ou ont pris 
légalement — la possession 
ou la responsabilité d’un bien 
acquis ou utilisé par une 
personne insolvable ou un 
failli dans le cadre de ses 
affaires. 

• Immunité 

(1.2) Par dérogation au droit fédéral 
et provincial, le syndic qui, en cette 
qualité, continue l’exploitation de 
l’entreprise du débiteur ou lui 
succède comme employeur est 
dégagé de toute responsabilité 
personnelle découlant de quelque 
obligation du débiteur, notamment à 
titre d’employeur successeur, si celle-
ci, à la fois : 

o a) l’oblige envers des 
employés ou anciens 
employés du débiteur, ou de 
l’un de ses prédécesseurs, ou 
découle d’un régime de 
pension pour le bénéfice de 
ces employés; 

o b) existait avant sa 
nomination ou est calculée sur 
la base d’une période la 
précédant. 

• Obligation exclue des frais 

(1.3) L’obligation visée au 
paragraphe (1.2) ne peut être imputée 
à l’actif au titre des frais 
d’administration. 

• Responsabilité de l’employeur 
successeur 

(1.4) Le paragraphe (1.2) ne dégage 
aucun employeur successeur, autre 
que le syndic, de sa responsabilité. 

• Responsabilité en matière 
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appointment; or 
o (b) after the trustee’s appointment 

unless it is established that the 
condition arose or the damage 
occurred as a result of the 
trustee’s gross negligence or 
wilful misconduct or, in the 
Province of Quebec, the trustee’s 
gross or intentional fault. 

• Reports, etc., still required 

(3) Nothing in subsection (2) exempts a 
trustee from any duty to report or make 
disclosure imposed by a law referred to in 
that subsection. 

• Non-liability re certain orders 

(4) Notwithstanding anything in any 
federal or provincial law but subject to 
subsection (2), where an order is made 
which has the effect of requiring a trustee 
to remedy any environmental condition or 
environmental damage affecting property 
involved in a bankruptcy, proposal or 
receivership, the trustee is not personally 
liable for failure to comply with the order, 
and is not personally liable for any costs 
that are or would be incurred by any 
person in carrying out the terms of the 
order, 

o (a) if, within such time as is 
specified in the order, within ten 
days after the order is made if no 
time is so specified, within ten 
days after the appointment of the 
trustee, if the order is in effect 
when the trustee is appointed, or 
during the period of the stay 
referred to in paragraph (b), the 
trustee 

 (i) complies with the order, 
or 

 (ii) on notice to the person 
who issued the order, 

d’environnement 

(2) Par dérogation au droit fédéral et 
provincial, le syndic est, ès qualités, 
dégagé de toute responsabilité 
personnelle découlant de tout fait ou 
dommage lié à l’environnement 
survenu avant ou après sa 
nomination, sauf celui causé par sa 
négligence grave ou son inconduite 
délibérée ou, dans la province de 
Québec, par sa faute lourde ou 
intentionnelle. 

• Rapports 

(3) Le paragraphe (2) n’a pas pour 
effet de soustraire le syndic à une 
obligation de faire rapport ou de 
communiquer des renseignements 
prévue par le droit applicable en 
l’espèce. 

• Immunité — ordonnances 

(4) Par dérogation au droit fédéral et 
provincial, mais sous réserve du 
paragraphe (2), le syndic est, ès 
qualités, dégagé de toute 
responsabilité personnelle découlant 
du non-respect de toute ordonnance 
de réparation de tout fait ou 
dommage lié à l’environnement et 
touchant un bien visé par une faillite, 
une proposition ou une mise sous 
séquestre administrée par un 
séquestre, et de toute responsabilité 
personnelle relativement aux frais 
engagés par toute personne exécutant 
l’ordonnance : 

o a) si, dans les dix jours 
suivant l’ordonnance ou dans 
le délai fixé par celle-ci, dans 
les dix jours suivant sa 
nomination si l’ordonnance 
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abandons, disposes of or 
otherwise releases any 
interest in any real 
property, or any right in 
any immovable, affected 
by the condition or 
damage; 

o (b) during the period of a stay of 
the order granted, on application 
made within the time specified in 
the order referred to in paragraph 
(a), within ten days after the order 
is made or within ten days after 
the appointment of the trustee, if 
the order is in effect when the 
trustee is appointed, by 

 (i) the court or body 
having jurisdiction under 
the law pursuant to which 
the order was made to 
enable the trustee to 
contest the order, or 

 (ii) the court having 
jurisdiction in bankruptcy 
for the purposes of 
assessing the economic 
viability of complying 
with the order; or 

o (c) if the trustee had, before the 
order was made, abandoned or 
renounced or been divested of any 
interest in any real property, or 
any right in any immovable, 
affected by the condition or 
damage. 

• Stay may be granted 

(5) The court may grant a stay of the 
order referred to in subsection (4) on such 
notice and for such period as the court 
deems necessary for the purpose of 
enabling the trustee to assess the 
economic viability of complying with the 
order. 

• Costs for remedying not costs of 

est alors en vigueur ou 
pendant la durée de la 
suspension visée à l’alinéa b) 
: 

 (i) il s’y conforme, 
 (ii) il abandonne, 

après avis à la 
personne ayant rendu 
l’ordonnance, tout 
droit sur l’immeuble 
en cause ou tout 
intérêt sur le bien réel 
en cause, en dispose 
ou s’en dessaisit; 

o b) pendant la durée de la 
suspension de l’ordonnance 
qui est accordée, sur demande 
présentée dans les dix jours 
suivant l’ordonnance visée à 
l’alinéa a) ou dans le délai 
fixé par celle-ci, ou dans les 
dix jours suivant sa 
nomination si l’ordonnance 
est alors en vigueur : 

 (i) soit par le tribunal 
ou l’autorité qui a 
compétence 
relativement à 
l’ordonnance, en vue 
de permettre au syndic 
de la contester, 

 (ii) soit par le tribunal 
qui a compétence en 
matière de faillite, en 
vue d’évaluer les 
conséquences 
économiques du 
respect de 
l’ordonnance; 

o c) si, avant que l’ordonnance 
ne soit rendue, il avait 
abandonné tout droit sur 
l’immeuble en cause ou tout 
intérêt sur le bien réel en 
cause ou y avait renoncé, ou 
s’en était dessaisi. 
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administration 

(6) If the trustee has abandoned or 
renounced any interest in any real 
property, or any right in any immovable, 
affected by the environmental condition 
or environmental damage, claims for 
costs of remedying the condition or 
damage shall not rank as costs of 
administration. 

• Priority of claims 

(7) Any claim by Her Majesty in right of 
Canada or a province against the debtor in 
a bankruptcy, proposal or receivership for 
costs of remedying any environmental 
condition or environmental damage 
affecting real property or an immovable 
of the debtor is secured by security on the 
real property or immovable affected by 
the environmental condition or 
environmental damage and on any other 
real property or immovable of the debtor 
that is contiguous with that real property 
or immovable and that is related to the 
activity that caused the environmental 
condition or environmental damage, and 
the security 

o (a) is enforceable in accordance 
with the law of the jurisdiction in 
which the real property or 
immovable is located, in the same 
way as a mortgage, hypothec or 
other security on real property or 
immovables; and 

o (b) ranks above any other claim, 
right, charge or security against 
the property, despite any other 
provision of this Act or anything 
in any other federal or provincial 
law. 

• Claim for clean-up costs 

(8) Despite subsection 121(1), a claim 

• Suspension 

(5) En vue de permettre au syndic 
d’évaluer les conséquences 
économiques du respect de 
l’ordonnance, le tribunal peut en 
ordonner la suspension après avis et 
pour la période qu’il estime indiqués. 

• Frais 

(6) Si le syndic a abandonné tout 
droit sur l’immeuble en cause ou tout 
intérêt sur le bien réel en cause ou y a 
renoncé, les réclamations pour les 
frais de réparation du fait ou 
dommage lié à l’environnement et 
touchant le bien ne font pas partie des 
frais d’administration. 

• Priorité des réclamations 

(7) En cas de faillite, de proposition 
ou de mise sous séquestre 
administrée par un séquestre, toute 
réclamation de Sa Majesté du chef du 
Canada ou d’une province contre le 
débiteur pour les frais de réparation 
du fait ou dommage lié à 
l’environnement et touchant un de 
ses immeubles ou biens réels est 
garantie par une sûreté sur le bien en 
cause et sur ceux qui sont contigus à 
celui où le dommage est survenu et 
qui sont liés à l’activité ayant causé 
le fait ou le dommage; la sûreté peut 
être exécutée selon le droit du lieu où 
est situé le bien comme s’il s’agissait 
d’une hypothèque ou autre garantie 
sur celui-ci et, par dérogation aux 
autres dispositions de la présente loi 
et à toute règle de droit fédéral et 
provincial, a priorité sur tout autre 
droit, charge, sûreté ou réclamation 
visant le bien. 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-b-3/latest/rsc-1985-c-b-3.html?autocompleteStr=Bankruptcy%20and%20Insolvency%20Act%2C%20R.S.C.%2C%201985%2C%20c.%20B-3%20&autocompletePos=1#sec121subsec1_smooth
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against a debtor in a bankruptcy or 
proposal for the costs of remedying any 
environmental condition or environmental 
damage affecting real property or an 
immovable of the debtor shall be a 
provable claim, whether the condition 
arose or the damage occurred before or 
after the date of the filing of the proposal 
or the date of the bankruptcy. 

 

• Précision 

(8) Malgré le paragraphe 121(1), la 
réclamation pour les frais de 
réparation du fait ou dommage lié à 
l’environnement et touchant 
l’immeuble ou le bien réel du 
débiteur constitue une réclamation 
prouvable, que la date du fait ou 
dommage soit antérieure ou 
postérieure à celle de la faillite ou du 
dépôt de la proposition 

 
 

 

 

https://www.canlii.org/fr/ca/legis/lois/lrc-1985-c-b-3/derniere/lrc-1985-c-b-3.html#art121par1_smooth
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