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RESPONDENT MINISTER OF NATIONAL REVENUE’S FACTUM 
 
 

PART I – OVERVIEW AND STATEMENT OF FACTS 
 
 

A. Overview 

1. All persons appearing before a federal court may use the official language of their choice. 

Federal courts have duties to protect official languages rights. These constitutional and 

quasi-constitutional rights are provided by the Constitution Act, 1867, the Charter, and the 

Official Languages Act.1 

2. When official languages rights breaches occur, the appellate court is justified in quashing 

the judgment and sending the matter back for a new trial, as the Federal Court of Appeal did 

in this case. That these breaches were not raised before the trial judge is not fatal. Official 

languages rights are fundamental and substantive rights meant to protect linguistic and 

cultural identity, and are distinct from issues of procedural fairness. While language rights 

may have the collateral effect of enhancing the fairness of legal proceedings, their purpose 

is different. Allowing a party to raise these breaches as grounds of appeal serves to prevent 

similar breaches in future cases.  

B. Facts 

3. Kassem Mazraani appealed a decision of the Minister of National Revenue to the Tax Court 

of Canada. In that decision, the Minister determined that he had not been engaged in 

insurable employment within the meaning of the Employment Insurance Act2 in the period 

during which he provided services to Industrielle Alliance.  

                                            
 
1  R.S.C., 1985, c. 31 (4th Supp.) [OLA]. 
2  S.C. 1996, c. 23. 
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4. Industrielle Alliance intervened3 in the appeal before the Tax Court in support of the 

Minister’s decision, taking the position that Mr. Mazraani was not engaged in insurable 

employment and therefore that there was no liability for employment insurance premiums. 

Employers such as Industrielle Alliance have an interest in the proceedings as the 

employment insurance program is financed4 by means of employee5 and employer6 

premiums. In addition, the ultimate liability for the payment of premiums lies with 

employers who may be held liable to pay any unremitted employee premiums.7  

5. Mr. Mazraani filed his Notice of Appeal in English.8 The Minister’s reply to the Notice of 

Appeal was in English. Industrielle Alliance’s Notice of Intervention was in French.9  

6. The hearing before the Tax Court of Canada lasted for a total of six days. On the second day 

of the trial, Industrielle Alliance called its Senior Vice-President, Sales and Administration 

as its first witness. Counsel for Industrielle Alliance initially advised the Court that this 

witness would testify in French. Mr. Mazraani indicated he did not understand French and 

would need an interpreter. After a break in the hearing during which counsel presumably 

consulted with the witness, counsel announced that this witness would testify in English, and 

might use some French for technical issues which could then be translated.10 

7. For the remainder of the trial, the presiding judge exerted varying degrees of pressure on 

witnesses who appeared for Industrielle Alliance as well as its counsel to address the Court 

                                            
 
3  Tax Court of Canada Rules of Procedure respecting the Employment Insurance Act, 

SOR/90-690, Rule 9. 
4  Confédération des syndicats nationaux v. Canada (Attorney General), [2008] 3 S.C.R. 511; 

Canada (Attorney General) v. Confédération des syndicats nationaux, [2014] 2 S.C.R. 477. 
5  Employment Insurance Act, supra note 2 at s. 67.  
6  Ibid. at s. 68. 
7  Ibid. at ss. 82(4)-(5). 
8  Notice of Appeal to the Tax Court of Canada, Appellant’s Record, vol. 2, pp. 1-19. 
9  Notice of Intervention, Appellant’s Record, vol. 2, pp. 20-22. 
10  Transcripts, May 12, 2015, before the Tax Court of Canada, Appellant’s Record, vol. 3, 

pp. 7-10. 
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in English.11 When French was spoken by them on occasion, minimal translation was 

provided by the judge even though Mr. Mazraani had repeatedly indicated he needed French-

to-English interpretation.12 

8. The decision of the Tax Court was favourable to Mr. Mazraani, finding that he had held 

insurable employment within the meaning of the Employment Insurance Act. The reasons 

for judgment issued by the Tax Court suggested that witnesses for Industrielle Alliance had 

been less than candid and had a “problem with semantics”.13 Industrielle Alliance was 

ordered to pay costs to Mr. Mazraani. 

9. Industrielle Alliance appealed the decision to the Federal Court of Appeal, relying on several 

grounds including breaches of official languages rights. The Minister was respondent before 

the Federal Court of Appeal and made submissions exclusively on the official languages 

rights issue, supporting the view that these rights had been breached and that a new trial was 

warranted. The Federal Court of Appeal held that the trial judge had exerted subtle pressure 

on witnesses and Industrielle Alliance’s counsel to forego their absolute right to speak in the 

official language of their choice, thus violating their constitutional and quasi-constitutional 

rights.14 The Federal Court of Appeal also concluded that Mr. Mazraani’s language rights 

had been violated before the Tax Court of Canada, since French was spoken without being 

fully translated although Mr. Mazraani had indicated he would need interpretation.15 The 

                                            
 
11  See for instance: Transcripts, June 1, 2015, before the Tax Court of Canada, Appellant’s 

Record, vol. 4, pp. 109-110; Transcripts, June 15, 2015, before the Tax Court of Canada, 
Appellant’s Record, vol. 6, pp. 78, 139, 145-146, 225-226. 

12  See for instance: Transcripts, June 1, 2015, before the Tax Court of Canada, Appellant’s 
Record, vol. 4, pp. 155, 157, 177-178; Transcripts, June 15, 2015, before the Tax Court of 
Canada, Appellant’s Record, vol. 6, pp. 79-81, 87-88, 94-97, 101, 104, 108, 109-118, 121-
122, 124-125, 126-132, 134, 136-139, 164-165, 190-191, 204, 209-211, 212-214, 220-221. 

13  Decision of the Tax Court of Canada, Appellant’s Record, vol. 1, pp. 114, 131, at 
paras. 222-223, 250. 

14  Decision of the Federal Court of Appeal, Appellant’s Record, vol. 1, p. 173, at para. 22. 
15  Decision of the Federal Court of Appeal, Appellant’s Record, vol. 1, p. 174, at para. 24. 
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judgment was quashed on this basis and the matter remitted to the Tax Court for a new 

hearing before a different judge.16  

---------- 

                                            
 
16  Decision of the Federal Court of Appeal, Appellant’s Record, vol. 1, p. 176, at para. 29. 
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PART II – QUESTIONS IN ISSUE 
 
 

10. This appeal raises the following questions: 

• Did the Federal Court of Appeal err in finding that official languages rights had been 

breached before the Tax Court of Canada? 

• Did the Federal Court of Appeal err in quashing the decision of the Tax Court of Canada 

and sending the matter back for a new trial? 

11. The Minister submits that both these questions should be answered in the negative. 

---------- 
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PART III – STATEMENT OF ARGUMENT 
 
 

A. Official languages rights are constitutional and quasi-constitutional in nature 

12. The right of everyone to use the official language of their choice before a federal court is a 
constitutional right protected by the Constitution Act, 1867. This right is also guaranteed by the 
Charter. The Official Languages Act is quasi-constitutional legislation17 which also guarantees 
this right and further states that judges of federal courts have a duty to ensure that any witness 
may be heard in the official language he or she chooses, and that simultaneous interpretation 
must be made available for any party requesting it. The relevant provisions are as follows: 

Constitution Act, 1867: (official version in English) 

133. Either the English or the French Language may be used by any 
Person … in any Pleading or Process in or issuing from any Court of 
Canada established under this Act, and in or from all or any of the 
Courts of Quebec. …  

Charter: 

16. (3) Nothing in this Charter 
limits the authority of Parliament 
or a legislature to advance the 
equality of status or use of English 
and French. 

19. (1) Either English or French 
may be used by any person in, or 
in any pleading in or process 
issuing from, any court 
established by Parliament. 

 Charte: 

16. (3) La présente charte ne 
limite pas le pouvoir du 
Parlement et des législatures de 
favoriser la progression vers 
l’égalité de statut ou d’usage du 
français et de l’anglais. 

19. (1) Chacun a le droit 
d’employer le français ou 
l’anglais dans toutes les affaires 
dont sont saisis les tribunaux 
établis par le Parlement et dans 
tous les actes de procédure qui en 
découlent. 

                                            
 
17  OLA, supra note 1 at s. 82; Thibodeau v. Air Canada, [2014] 3 S.C.R. 340 at para. 12, citing 

Lavigne v. Canada (Office of the Commissioner of Official Languages), [2002] 2 S.C.R. 773 
at para. 23 [Lavigne], which cites Canada (Attorney General) v. Viola, [1991] 1 F.C. 373 
(C.A.) at p. 386. See also R. v. Beaulac, [1999] 1 S.C.R. 768 at para. 21 [Beaulac]. 
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Official Languages Act: 

14 English and French are the 
official languages of the federal 
courts, and either of those 
languages may be used by any 
person in, or in any pleading in 
or process issuing from, any 
federal court. 

15 (1) Every federal court has, in 
any proceedings before it, the 
duty to ensure that any person 
giving evidence before it may be 
heard in the official language of 
his choice, and that in being so 
heard the person will not be 
placed at a disadvantage by not 
being heard in the other official 
language. 

 Loi sur les langues officielles: 

14 Le français et l’anglais sont 
les langues officielles des 
tribunaux fédéraux; chacun a le 
droit d’employer l’une ou l’autre 
dans toutes les affaires dont ils 
sont saisis et dans les actes de 
procédure qui en découlent. 

15 (1) Il incombe aux tribunaux 
fédéraux de veiller à ce que tout 
témoin qui comparaît devant eux 
puisse être entendu dans la 
langue officielle de son choix 
sans subir de préjudice du fait 
qu’il ne s’exprime pas dans 
l’autre langue officielle. 

(2) Every federal court has, in 
any proceedings conducted 
before it, the duty to ensure that, 
at the request of any party to the 
proceedings, facilities are made 
available for the simultaneous 
interpretation of the 
proceedings, including the 
evidence given and taken, from 
one official language into the 
other. 

 (2) Il leur incombe également de 
veiller, sur demande d’une 
partie, à ce que soient offerts, 
notamment pour l’audition des 
témoins, des services 
d’interprétation simultanée 
d’une langue officielle à l’autre 
langue. 

 

B. Several principles regarding official languages rights are relevant to this appeal 

13. Six key principles emanating from the legislation and the caselaw (including the leading case 

of Beaulac18) are relevant to this appeal, namely that: (i) official languages rights must be 

liberally interpreted to ensure the equal status of French and English and the protection of 

                                            
 
18  Beaulac, ibid. 
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official languages minorities; (ii) federal courts have duties to protect the substantive 

equality of French and English; (iii) the level of fluency of an individual in the other official 

language is irrelevant; (iv) the judge must not apply pressure on individuals regarding their 

choice of official language; (v) official languages rights are distinct from procedural fairness; 

and (vi) ordering a new trial is appropriate even when there was no impact on the fairness of 

the trial. 

i. Official languages rights must be liberally interpreted to ensure the equal status of 
French and English and the protection of official languages minorities 

14. Official languages rights must be interpreted in a broad and liberal manner, purposively and 

remedially.19 They are meant to protect official language minority communities and 

generally advance the equality of status of French and English.20 This Court in Beaulac 

rejected suggestions in prior caselaw that official languages rights were of a different nature 

than other constitutional or quasi-constitutional rights and should be interpreted more 

restrictively.21 This Court emphasized the role of official languages rights in preserving and 

promoting cultural identity.22 It underlined that "the importance of language rights is 

grounded in the essential role that language plays in human existence, development and 

dignity".23  

ii. Federal courts have duties to protect the substantive equality of French and English 

15. This Court in Beaulac emphasized the principle of substantive equality. It implies that 

official languages rights must not be considered as something in the nature of a request for 

                                            
 
19  Beaulac, ibid. at paras. 15, 25; Caron v. Alberta, [2015] 3 S.C.R. 511 at para. 35; Lavigne, 

supra note 17 at paras. 22-23. 
20  Beaulac, ibid. at para. 41; OLA, supra note 1 at s. 2(b). 
21  Beaulac, ibid. at para. 24. 
22  Beaulac, ibid. at paras. 17, 34. 
23  Beaulac, ibid. at para. 16, citing Reference Re Manitoba Language Rights, [1985] 1 S.C.R. 

721 at 744. 
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an accommodation.24 There can be no perception that one official language takes precedence 

over the other. Federal courts have a duty to ensure that persons giving evidence before it 

can do so in the official language of their choice, without being placed at a disadvantage by 

not being heard in the other official language.25 Should it become apparent that an individual 

is misinformed about his or her constitutional and quasi-constitutional official languages 

rights, the judge must intervene. A person’s choice of official language must be respected 

notwithstanding any administrative burden.26 Such choices have a significant impact on the 

proceedings. For instance, federal courts have the duty to ensure that facilities are made 

available for the simultaneous interpretation of proceedings at the request of a party.27 

iii. The level of fluency of an individual in the other official language is irrelevant  

16. When a person chooses one official language for court proceedings, the fluency of the person 

in the other official language is of no consequence. That the other official language is the 

person's mother tongue or is that person's dominant language makes no difference either.28 

As this Court stated in Beaulac: “The principles upon which the language right is founded, 

the fact that the basic right is absolute, the requirement of equality with regard to the 

provision of services in both official languages of Canada and the substantive nature of the 

right all point to the freedom of Canadians to freely assert which official language is their 

own language.”29 The choice made by the person to express his or her cultural identity 

through language must not be second-guessed, as long as the person can follow the 

                                            
 
24  Beaulac, ibid. at para. 24. 
25  OLA, supra note 1 at s. 15(1); Ewonde v. Canada, 2017 FCA 112, at para. 27. 
26  See similarly Beaulac, supra note 17. at paras. 24, 39; R. v. Munkonda, 2015 ONCA 309 at 

paras. 48-49 [Munkonda]. 
27  OLA, ibid. at s. 15(2). See also s. 16 (assignment of judge) and s. 18 (language of civil 

proceedings where Her Majesty is a party). 
28  Beaulac, supra note 17 at para. 34; Distrimedic Inc. v. Dispill Inc., 2013 FC 1043 at para. 175 

[Distrimedic]. 
29  Beaulac, ibid. at para. 34. 
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proceedings in that language without the assistance of an interpreter and, when applicable, 

can provide instructions to his or her counsel in that language.30 

iv. The judge must not apply pressure on individuals regarding their choice of official 
language 

17. Individuals have the right to choose to address a federal court in either English or in French. 

This choice must be voluntary and a court must not apply pressure on an individual to use 

the other official language because it is more convenient for the Court, in order to 

accommodate other individuals, or for any other reason. Contrary to what the Appellant 

argues, it is not appropriate to draw a distinction between overt pressure and subtle pressure 

exerted by the judge.31 As stated by the New Brunswick Court of Appeal: “[J]udges ought 

to refrain from engaging in any conduct that might deter a person … from being heard in 

the official language of his choice… it behoves judges to show the greatest of respect for that 

person's choice of official language”32 No one should have to fight to have his official 

language rights respected.33  

v. Official languages rights are distinct from procedural fairness 

18. While language rights may have the collateral effect of enhancing the fairness of legal 

proceedings, their purpose is different.34 Official languages rights are not intended to ensure 

the fairness of the legal proceedings, but rather to protect the official language communities 

of Canada and to ensure the equality of status of French and English. They are about cultural 

identity.35 As this Court reaffirmed in Beaulac: “It would constitute an error either to import 

                                            
 
30  Beaulac, ibid. at para. 34; Distrimedic, supra note 28 at para. 175. 
31  Chiasson v. Chiasson, [1999] N.B.J. No. 621 (N.B. C.A.) (QL) at para. 6 [Chiasson]. 
32  Chiasson, ibid. at para 5. See also Beaudoin v. Canada (Minister of National Health and 

Welfare), [1993] 3 F.C.R. 518 (F.C.A.) at paras. 20-22; Wittenberg v. Geswiller, [1999] O.J. 
No. 2351 (O.S.C.) (QL) at paras. 2, 7-11 [Wittenberg]. 

33  Munkonda, supra note 24 at paras. 62, 130. 
34  Beaulac, supra note 17 at para. 47. 
35  Beaulac, ibid. at paras. 34, 45. 
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the requirements of natural justice into… language rights… or vice versa, or to relate one 

type of right to the other”.36 Official languages rights are “not concerned with assuring a 

fairer trial or a more reliable verdict”.37 The situation of bilingual persons is a good 

illustration of this. As indicated earlier, their choice of official language must not be second-

guessed even if it is not their dominant language. A breach will occur if that choice is not 

respected, despite the absence of any impact on the fairness of the trial.38 

vi. Ordering a new trial is appropriate even when there was no impact on the fairness 
of the trial  

19. It follows from the preceding principles that it is appropriate to order a new trial following a 

breach of official languages rights, even if the first trial was not rendered unfair. It would 

undermine the importance of constitutional and quasi-constitutional official languages rights 

to tolerate a breach because the result in the first trial is not found to have been adversely 

affected.39 It is important to not leave the breach without a remedy. A breach of these rights 

"constitutes a substantial wrong and not a procedural irregularity,40 and justifies the 

ordering of a new trial.41  

 

                                            
 
36  Beaulac, ibid. at para. 41, quoting from MacDonald v. City of Montreal, [1986] 1 S.C.R. 460 

at pp. 500-501. See also Société des Acadiens du Nouveau-Brunswick Inc. v. Association of 
Parents for Fairness in Education, [1986] 1 S.C.R. 549 at 574; R. v. Mercure, [1988] 
1 S.C.R. 234 at 237; Munkonda, supra note 24 at para. 59. 

37  Beaulac, ibid. at para. 53. See also Munkonda, ibid. at paras. 128-129, citing Belende v. 
Patel, 2008 ONCA 148 at para. 24 [Belende], leave to appeal to this Court refused, [2008] 
S.C.C.A. No. 125 (QL). 

38  Beaulac, ibid. at para. 34; Distrimedic, supra note 28 at para. 175. 
39  Belende, supra note 37 at para. 24; Munkonda, supra note 24 at paras. 128-129. 
40  Beaulac, supra note 17 at para. 54 (underlined in the original). See also Munkonda, ibid. at 

para. 111; Belende, ibid. at paras. 22-23; Wittenberg, supra note 32 at paras. 4, 8-10. 
41  Beaulac, ibid. at para. 54. See also Munkonda, ibid. at paras. 128-129, 148-149, 151; 

Chiasson, supra note 31 at para. 6. 
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C. The informal nature of the proceedings is no justification for breaches of official 

languages rights 

20. Although employment insurance appeals are heard by the Tax Court of Canada in an 

informal manner, this does not obviate the need to respect official languages rights.42 The 

Appellant suggests that the informal nature of the proceeding justified the Tax Court in 

setting aside official languages rights. Subsection 18.15(3) of the Tax Court of Canada Act 

provides: 

18.15(3) Notwithstanding the 
provisions of the Act under which 
the appeal arises, the Court is not 
bound by any legal or technical 
rules of evidence in conducting a 
hearing and the appeal shall 
be dealt with by the Court 
as informally and expeditiously 
as the circumstances and 
considerations of fairness 
permit. 

 18.15(3) Par dérogation à la loi 
habilitante, la Cour n’est pas 
liée par les règles de preuve lors 
de l’audition de tels appels; 
ceux-ci sont entendus d’une 
manière informelle et le plus 
rapidement possible, dans la 
mesure où les circonstances et 
l’équité le permettent. 

21. As highlighted above, official languages rights are not merely legal or technical rules of 

evidence that can be set aside for the sake of expediency. They are constitutional and quasi-

constitutional substantive rules. They are of fundamental importance.43 Official languages 

rights do not yield to administrative expediency. Moreover, to the extent there would be 

inconsistency between the Tax Court of Canada Act and the rights enshrined in the 

Constitution and the OLA, the latter would prevail.44 The Tax Court of Canada Act should 

not be interpreted as the Appellant does to generate such inconsistency. 

                                            
 
42  Tax Court of Canada Act, R.S.C. 1985, c. T-2, ss. 18.15(3) and 18.29(1)(b). 
43  Beaulac, supra note 17 at para. 54; Chiasson, supra note 31 at para. 4; Belende, supra note 

37 at paras. 22-23; Munkonda, supra note 24 at para. 111; Wittenberg, supra note 32 at 
paras. 4, 8-10. 

44  Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c. 11, s. 52; 
OLA, supra at s. 82. See similarly Wittenberg, supra note 32 at para. 8. 



- 13 - 
 
Respondent MNR’s Factum  Statement of Argument 
   
 
22. Although the informal procedure gives a substantial degree of flexibility to judges of the Tax 

Court, including the ability to facilitate hearings involving unrepresented parties45, it cannot 

have the effect of compromising official languages rights.  

D. The Tax Court had to ensure official languages rights were respected 

23. The most striking violation of official languages rights by the Tax Court occurred with 

respect to the testimony of Mr. Yves Charbonneau, a sales agent and financial advisor for 

Industrielle Alliance46 called to testify on the third day of the trial. It is worth reproducing at 

length the exchange which occurred regarding the language to be used during his testimony. 

This exchange clearly shows that instead of respecting the choice of the witness to testify in 

French and obtaining interpretation services as he should have done, the judge applied 

pressure on the witness to use English instead of French, thus violating his official languages 

rights: 

Me TURGEON: Monsieur Charbonneau, pouvez-vous nous dire vous 
êtes lié à Industrielle Alliance depuis combien...  
LE JUGE ARCHAMBAULT: Est-ce que c'est possible de -- to do it in 
English? 
MR. TURGEON: Oh, oh yeah, I’m sorry, I’m not sure --- 
JUSTICE ARCHAMBAULT: Can you speak? 
M. CHARBONNEAU: Est-ce que je peux mentionner quelque chose? 
LE JUGE ARCHAMBAULT: Oui. 
M. CHARBONNEAU: Oui, en fait je suis mieux en français... 
LE JUGE ARCHAMBAULT: Oui. 
M. CHARBONNEAU: ...et puis je suis un petit peu surpris parce que 
dans le fond les réunions qu’on fait à notre bureau, tout se passe en 
français. 

                                            
 
45  Erdmann v. Canada, 2002 FCA 240 at para. 2; Burton v. Canada, 2006 FCA 67 at paras. 11-

12, 16; Poulton v. The Queen, 2002 CanLII 14 (TCC) at paras. 16-18. 
46  Transcripts, June 1, 2015, before the Tax Court of Canada, Appellant’s Record, vol. 4, 

pp. 113-114. 
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LE JUGE ARCHAMBAULT: M'hm. 
M. CHARBONNEAU: Est-ce que je peux répondre en français? 
LE JUGE ARCHAMBAULT: Mais le contribuable...la personne qui est 
devant nous aujourd'hui dont c’est … dont c’est l’appel… 
M. CHARBONNEAU: oui. 
LE JUGE ARCHAMBAULT: … nous dit qu’il a de la difficulté à 
comprendre le français. Donc on demande autant que possible aux 
témoins de s’exprimer en anglais. Est-ce que vous vous sentez 
relativement à l’aise pour parler en anglais? 
M. CHARBONNEAU: Ben je vais essayer… 
LE JUGE ARCHAMBAULT: Oui, d’accord. 
M. CHARBONNEAU: …le mieux que je peux… 
LE JUGE ARCHAMBAULT: D’accord. 
M. CHARBONNEAU: … pis on va pouvoir… 
LE JUGE ARCHAMBAULT: On fait tous des fautes en anglais, soyez 
tout à fait à l’aise de ce côté-là. 
M. CHARBONNEAU: Merci. 
JUSTICE ARCHAMBAULT: So he’s prepared to testify in English --- 
MR. MAZRAANI: Okay 
JUSTICE ARCHAMBAULT: --- for your benefit. 
MR. MAZRAANI: Thank you, sir. 
JUSTICE ARCHAMBAULT: Okay, so go ahead.47 

24. This breach alone warrants an order for a new trial. As the Federal Court of Appeal found, 

additional language rights breaches occurred during the trial, including the rights of 

Mr. Mazraani who had requested interpretation if witnesses spoke French and instead 

obtained incomplete translation by the judge.48 Considering that the breach of 

                                            
 
47  Transcripts, June 1, 2015, before the Tax Court of Canada, Appellant’s Record, vol. 4, 

pp. 109-110. 
48  Decision of the Federal Court of Appeal, Appellant’s Record, vol. 1, pp. 170-175 at 

paras. 17-26. 
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Mr. Charbonneau’s language rights is sufficient to find that a new trial was warranted, the 

remainder of the factum will focus on the breach of his rights. 

25. The Appellant argues that no official languages rights violations occurred in this case 

because of what happened during the testimony of Industrielle Alliance’s first witness 

Mr. Yves Michaud, Senior Vice-President, Sales and Administration for Industrielle 

Alliance.49 As the record shows, counsel for Industrielle Alliance Mr. Turgeon initially 

advised the Court that Mr. Michaud would testify in French. Mr. Mazraani indicated he did 

not understand French and would need an interpreter. After a recess from the hearing during 

which Mr. Turgeon presumably consulted with Mr. Michaud, Mr. Turgeon then announced 

that the testimony would be in English, with the potential for some French relating to 

technical issues which could then be translated.50 

26. Regardless of whether this proposal was valid in the circumstances of Mr. Michaud, it cannot 

restrict Mr. Charbonneau's choice of official language. Mr. Charbonneau testified on a different 

day and there is no suggestion that he had taken any part in that discussion. On the contrary, the 

transcript clearly shows that Mr. Charbonneau wished to testify in French and was convinced 

otherwise by repeated requests from the trial judge. Mr. Charbonneau did not freely choose to 

testify in English. He proceeded in English only because the judge asked him to. 

E. Breaches of official languages rights can be raised on appeal to seek a new trial 

27. The Appellant argues that counsel for Industrielle Alliance did not object at trial and cannot 

raise official languages rights violations as grounds of appeal. He invokes cases which 

require breaches to procedural fairness to be raised at the first opportunity.  

                                            
 
49  Transcripts, May 12, 2015, before the Tax Court of Canada, Appellant’s Record, vol. 3, 

p. 28. 
50  Transcripts, May 12, 2015, before the Tax Court of Canada, Appellant’s Record, vol. 3, 

pp. 7-10. 
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28. As emphasized earlier, official languages rights are not to be conflated with rules of 

procedural fairness. They are substantive rights and their operation is not to be assimilated 

with that of procedural fairness.51 Failure to raise a breach during trial is not fatal to raising 

it on appeal and obtaining a remedy.52 

29. In addition, the constitutional and quasi-constitutional right to testify in one’s official 

language of choice belongs to the witness. It is distinct from the rights of the parties. The 

lawyer’s duty of loyalty is towards his client, not the witnesses. Without implying it was 

necessarily the motivation in the present case, the interests of the client and those of 

witnesses may occasionally diverge, such as for instance if an adjournment would result in 

additional fees for the client.  

30. Mr. Turgeon represented Industrielle Alliance at trial. He did not represent a witness such as 

Mr. Charbonneau. The fact that a witness is an employee or contractor of the party calling 

him or her to testify does not mean that the witness is considered to be the party and 

represented by that party’s counsel, unless the facts demonstrate that the witness acts as the 

representative of the party.53 Yves Charbonneau (a sales agent and financial advisor for 

Industrielle Alliance54) did not have that role.  

31. There must be significant remedial consequences for violations of fundamental rights in 

order to prevent similar breaches in the future. A new trial effectively vindicates these rights. 

Witnesses are not in a good position to do anything about an official languages right violation 

after the fact. They are not a party to the litigation and have no right of appeal. Given the 

                                            
 
51  Beaulac, supra note 17 at paras. 54, 56. 
52  Dow v. R., 2009 QCCA 478 at paras. 54-59. 
53  See for instance Caisse populaire Desjardins de La Malbaie c. Tremblay, 2006 QCCA 697 

at paras. 13-14, 18-24; Construction Cériko Asselin Lombardi inc. c. Bombardier inc., 2016 
QCCS 4555 at paras. 44-50; Churchill Falls (Labrador) Corporation Ltd. c. Hydro-Québec, 
2015 QCCA 782 at paras. 21-27. 

54  Transcripts, June 1, 2015, before the Tax Court of Canada, Appellant’s Record, vol. 4, 
pp. 113-114. 
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nature of the rights involved, it is unlikely from a practical perspective that most witnesses 

whose official languages rights were breached would go through the inconvenience and 

expense of seeking any kind of remedy. Yet, these rights are of fundamental importance in 

Canada and their violation cannot be tolerated. If the unsuccessful party at trial is not allowed 

to invoke the violation of a witness’ official languages rights as grounds of appeal, this type 

of violations will likely re-occur without consequences. Appellate courts have the power to 

quash decisions made following a breach of official languages rights and order a new 

hearing. 

32. The reasoning is similar to the rationale for allowing public interest standing. As a departure 

from the usual rules of standing, a litigant who is not directly affected by a statute may be 

allowed to challenge its constitutionality in certain circumstances, in particular if there is 

apprehension that the individuals who are directly affected are unlikely to challenge it.55 In 

the same vein, as witnesses are not well positioned to vindicate their official languages rights, 

the unsuccessful party must be allowed to invoke such violations as grounds of appeal and 

obtain a new trial.  

33. In appreciating the breach and the appropriate remedy in this case, it is useful to recall the 

context of this Court’s decision in Beaulac. The Appellant in that case was accused of first 

degree murder in British Columbia. Two previous convictions were reversed on appeal on 

grounds unrelated to official languages. Before his third trial, the accused asked that it be 

held in French pursuant to Part XVII of the Criminal Code.56 The accused’s request was 

turned down by the judge presiding over the pre-trial hearing on the grounds that (1) the 

accused was sufficiently fluent in English and would suffer no injustice, (2) proceeding in 

French would be logistically more difficult in British Columbia, and (3) that it was general 

                                            
 
55  Canadian Council of Churches v. Canada (Minister of Employment and Immigration), 

[1992] 1 S.C.R. 236 at 251-252; Canada (Attorney General) v. Downtown Eastside Sex 
Workers United Against Violence Society, [2012] 2 S.C.R. 524 at paras. 46-48. 

56  Criminal Code, R.S.C. 1985, c. C-46, s. 530. 
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policy to proceed with the trial of a detained accused as expeditiously as possible.57 The third 

trial proceeded in English before judge and jury and the accused was convicted. Mr. Beaulac 

appealed alleging a breach of his official languages rights. This Court agreed and quashed 

the conviction, ordering a new trial.58 This Court rejected as irrelevant the Crown’s evidence 

that the trial had been fair because of Mr. Beaulac’s fluency in English.59 

34. The breach of Mr. Charbonneau's official languages rights by the Tax Court warrants the same 

remedy as for the breach that occurred in Beaulac. In both situations the courts had obligations 

which they breached. The fact that Mr. Beaulac was facing criminal charges is not a 

distinguishing factor in that respect, given that the impact on the fairness of the trial, or absence 

of such impact, is in both cases irrelevant. What matters is the violation of official languages 

rights meant to protect the cultural identity of the individual. From that perspective, the breach 

of Mr. Charbonneau's official languages rights warrants the same remedy as the breach of Mr. 

Beaulac's official languages rights. That impact is exacerbated given the Tax Court’s public 

reasons for judgment suggesting that Mr. Charbonneau was less than candid (had a “problem 

with semantics”60) after he testified in a language that was imposed on him and which he had 

stated he was not comfortable with (“en fait je suis mieux en français”61). 

35. Official languages rights were breached in this case and a new trial is warranted as the 

Federal Court of Appeal correctly concluded. Official languages rights are illusory if the 

appellate court cannot order a new trial. While it may seem unfortunate for Mr. Mazraani 

that the favourable judgment he obtained from the Tax Court be set aside and that the matter 

be sent back for a new trial, such consequence serves to protect the official languages rights 

of all Canadians, including his own. 

---------- 

                                            
 
57  Beaulac, supra note 17 at para. 9. 
58  Ibid. at para. 54. 
59  Ibid. at paras. 45-47. 
60  Decision of the Tax Court of Canada, Appellant’s Record, vol. 1, p. 131 at para. 250. 
61  Transcripts, June 1, 2015, before the Tax Court of Canada, Appellant’s Record, vol. 4, p. 109. 
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PART IV - SUBMISSION ON COSTS 

36. The Minister does not ask for costs and asks that no costs be awarded against her. 

PARTV-ORDERSOUGHT 

FOR THESE REASONS, the Minister respectfully submits that the appeal should be dismissed 

in order to refer the matter back to the Tax Court of Canada for a hearing before another judge. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Montréal, April 10, 2018 

Me Marc Ribeiro 
Me Sarom Bahk 
Attorney General of Canada 
Counsel for the Respondent 
Minister of National Revenue 
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