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PART I - STATEMENT OF FACTS 

Overview 

1. This case raises the constitutional issue of whether a spouse or other third party who shares 

a privacy interest in a home and its contents may provide the state with the authority to enter the 

home to seize prope1iy absent prior judicial authorization or any other legal justification for the 

state intrusion. Since Hunter and Southam 1, the protection under s. 8 of the Charter has yielded 

only at the point in which the state's interest in law enforcement prevails over the individual's 

interest in being left alone. In the context of dwelling-houses, this constitutional threshold has 

required that searches or seizures by state authorities be pre-authorized by a judicial arbiter. 2 The 

judgment of the Comi of Appeal significantly weakens this gold standard in relation to the most 

protected of places - one's home - by holding that despite the applicability of s. 8 of the Charter 

to the search of his home, it was not reasonable for the applicant to expect that his spouse's consenl 

could not be an acceptable substitute for what it replaced, a warrant to search. The Court of 

Appeal3 detennined that because of his spou e s COl'.lsen!, the applicant's s. 8 Charter right had not 

been breached by the warrantless search in circumstances where there were no reasonable and 

probable grounds to obtain a warrant, no exigency, and no other legal authority for the state 

activity. 

1 Hunter et al. v. Southam Inc., [1984] S.C.J. No. 36. 
2 See R. v. Silveira, [ 1995] S.C.J. No. 38, where this court considered the "exigent circumstances" 

as the constitutional threshold according to which warrantless searches of the home will be 

pennissible. See also R. v. Grant, [1993] S.C.J. No. 98, para. 29, per Sopinka J., "r ... l I have 

concluded that wainntless searches pursuant to s. 10 NCA must be limited to situations in which 

exigent circumstances render obtaining a warrant impracticable. Warrantless searches conducted 

under any other circumstances will be considered unreasonable and will necessarily violates. 8 of 

the Charter." 
3 R. v. Reeves, [2017] O.J. No. 3038 ("Court of Appeal Judgment") [Tab 2B]. 
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2. In Cole4
, this court held that in Canada, unlike in the United States, the doctrine of third-

party consent had no application under s. 8 of the Charter, because it was premised on a "risk 

analysis" rejected by this comi's jurisprudence, and because such searches would also be 

inconsistent with the jurisprudence on first-pmiy consent searches. In allowing the Crown's appeal 

of the applicant's acquittal, the Court of Appeal at once accepted this court's rejection of third-

party consent in Cole, but nonetheless found, "The tri al judge cITed in finding 

consen t to the search or the sha red areas of home and the seizure of the computer by p li ce."5 In 

so doing, it is submitted that the Comi of Appeal adopted the very "risk analysis" underpinning 

the third-party consent doctrine from 4th Amendment law that was specifically rejected by this 

court in Cole. 

3. This case provides an opportunity to clarify the reasonable privacy expectations of co-

residents under s. 8 of the Charter and to resolve what role, if any, third-party consent may play 

in Canadian search and seizure law, a question which will fundamentally shape the privacy 

interests of all persons who by circumstance or choice share a dwelling with other persons, family, 

or friends. 

The trial judge . findfogs 

(i) The warrantless third-party consent search and seizure 

4. The trial judge made the following findings following the s. 8 Charter voir dire. 6 The 

applicant had shared a home with his common-law spouse of 20 years, Nicole, and their two 

4 R. v. Cole, [2012) S.C.J. No. 53. 
5 Court of Appeal Judgment, iJ72, [Tab 2B]. 
c, R. v. Reeves, [2015) 0.J. No. 6750 ("Trial Judgment of Guay J.") [Tab 2A). 
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daughters. The applicant and his spouse had lived in the home for 10 years; the applicant 

contributed to the mortgage payments, and he and Nicole were joint titleholders. On June 2, 2011, 

there was a domestic incident involving the applicant, Nicole, and Nicole's sister, Natalie. The 

applicant pleaded guilty to assault and was subjected to a period of probation that included a "no 

contact" order with Nicole and Natalie. Under the tem1s of the order, the applicant required 

Nicole's prior, written and revocable consent to be in the home at the same time as her. The 

applicant resumed living with Nicole and his daughters without interruption until around October 

22, 2012. 

5. On October 22, 2012, Nicole contacted the applicant's probation officer to withdraw her 

consent. She did not know the applicant's whereabouts. Nicole suspected that he was seeing other 

women and was drinking alcohol. She also repo1ied that she and her sister Natalie had accessed 

the family computer and were concerned that it may contain child pornography, although it may 

have been deleted. Shortly after, Natalie spoke with the probation officer and also mentioned child 

pornography. The probation officer had information that the applicant had been arrested the day 

before on an unrelated matter and was being held in custody by the Sudbury Police. The probation 

officer contacted the Sudbury Crown Attorney's Office and advised that Nicole was revoking her 

consent and that the applicant should not be released until the family computer was seized from 

the home. 

6. Cst. Santi of the Sudbury Police was dispatched to the applicant's family home that day to 

seize the family computer allegedly containing child pornography. No attempt was made to obtain 

a search warrant. By the lime he arrived, Nicole 's sister Natalie had attended the home. Santi 
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took written statements from Nicole and Natalie. The sisters reported that their observations of 

suspected child pornography were from May 2011, 18 months before the warwntless search. The 

computer had been regularly used since then without any issue regarding child pornography. It 

was also repo1ied to Cst. Santi that the computer may have since been "wiped" by the applicant's 

brother. Consistent with Cst. Santi's admissions in his testimony, the trial judge found that Cst. 

Santi lacked reasonable and probable grounds to obtain a search warrant based on the infonnation 

received, and that there were no exigent circumstances capable of justifying a wanantless search 

or seizure. 

7. The trial judge found that Cst. Santi would likely have known or ought to have known that 

the applicant was in custody given the dialogue between the probation officer and the Crown's 

office, and the fact that the applicant's probation order was accessible on police databases. Cst. 

Santi made no efforts to ascertain the applicant's circumstances, or to provide him with an 

opportunity to consult counsel, or to solicit his consent to the intended seizure of the computer. 

The applicant was not released from custody until October 30, 2012, one week after the computer 

was seized. 

8. Cst. Santi obtained Nicole's consent in writing using a standard Sudbury Police "Consent 

to Search" form. The form was drafted for persons either charged or that may be charged with an 

offence. The fom1 indicated that the person consenting had the right to consult counsel without 

delay, and that the person was not required to consent. Despite Nicole's testimony on the voir dire 

<1sserting that her consent was not voluntary or fully infonned, the trial judge found it to be valid. 

Cst. Santi testified that if the applicant was present at the time, he would have given him an 
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opportunity to consult counsel and would not have seized the computer without the applicant's 

consent. 

9. Cst. Santi went to the recreation area of the basement and seized the computer. The 

computer was password-protected for the applicant and Nicole. The computer's files were not 

generally accessible to anyone in the residence. The applicant used the computer regularly for 

banking and other personal matters. Natalie was not given the password when she was spending 

time at the home. The trial judge found, as the Crown conceded, that the applicant had a reasonable 

expectation of privacy both in the home that was searched, and the family computer that was seized 

from the home. 

10. Cst. Santi testified and the Crown did not suggest otherwise that the only legal authority 

he was relying upon for the warrantless search and seizure was the third-party consent of the 

applicant's spouse. Cst. Santi assumed that because the computer was "matrimonial property" that 

he could act upon Nicole's consent absent reasonable and probable grounds or exigent 

circumstances. 

11. The trial judge, who was also the trial judge in Cole, supra, relied on Cole in concluding 

that the warrantless search and seizure of the computer from the home violated the applicant's s. 

8 Charter right. The Crown could not rebut the legal presumption that the warrantless search and 

seizure from the home was unreasonable under s. 8 of the Charter through reliance on the consent 

of the applicant's spouse. The trial judge found that in light of this comi's analysis in Cole at i!~[77-

79, a third party could not "validly consen t lo a search or otherwise waive a constitutional 
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there is a reasonable expectation of privacy, consent is mandatory and cannot be given by third 

parties. "7 

(ii) The warrant to search the computer could not reasonably have issued 

12. The trial judge granted leave pursuant to Garofoli8 to cross-examine Sgt. Ramsay, the 

affiant of the Information to Obtain ("ITO") in support of the February 26, 2013 wa1nnt to 

forensically search the seized computer. No further investigation was done between the October 

22, 2012 statements of fact from Nicole and Natalie and warrantless seizure of the computer to the 

time of the ITO. The trial judge found that the only substantive information pertaining to child 

pornography in the ITO were Nicole's and Natalie's written statements which were included in 

the ITO. 

13. The trial judge found that the ITO contained misleading infonnation and omitted relevant 

infonnation and that once the record was corrected, there was no reasonable basis upon which the 

authorizing justice could have issued the warrant. The affiant omitted from the ITO information 

regarding animus of Nicole and Natalie toward the applicant. The affiant omitted that despite 22 

calls to police by Nicole, none of them contained any mention of child pornography. The affiant 

conceded that the ITO misleadingly asserted that Nicole and Natalie had reported seeing files or 

downloaded movies or images of child pornography, when all that had been reported was an 

exploration of Internet browsing history on the computer. Further, Nicole testified that she never 

7 Trial Judgment of Guay J., iJ20 [Tab 2A]. 
8 R. v. Garofoli, [1990] 2 S.C.R. 1421. 
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saw any images or movies of child pornography, just titles that were suspicious, and this was on a 

website. 

14. The trial judge concluded that the ITO, as amplified on review, established no more than 

an 18-month old repori of Internet browsing history and that, as this court held in Morelli, 9 the 

browsing history evidence was not capable of providing reasonable and probable grounds in 

respect of the offence of possession of child pornography which was the specific offence that was 

alleged to have been committed and in relation to which it was asseried the search would afford 

evidence. IO Since the search warrant could not reasonably have issued, the trial judge found that 

the forensic examination of the computer which led to the applicant's charges violated his s. 8 

Charter rights. 

(iii) Illegal continued detention of the seized computer 

15. The trial judge found that following the warrantless seizure, the police held the computer 

for four months without reporting the seizure to a justice, thereby failing to comply with ss. 489.l 

and 490 of the Criminal Code. The trial judge summarized his findings in respect of s. 8 of the 

Charter as follows: I I 

First, the applicant's section 8 Charter rights were violated by a warrantless 

search and seizure of the home computer and the infonnation contained within 

it. Given the circumstances in which this search and seizure were carried out, I 

find that there were little exigent reasons for carrying out a waiTantless search. 

Secondly, to add to this unacceptable situation, I find that the police service 

charged with custody of the accused's property failed to comply with sections 

489.1 and 490 of the Criniinal Code. These provisions of the Code are 

specifically designed to provide an additional degree of protection to those 

9 R. v. Morelli, [201 OJ 1 S.C.R. 253. 
10 Trial Judgment of Guay J., ~40 [Tab 2A]. 
11 Trial Judgment of Guay J. ~40 [Tab 2A]. 



48 

afforded to Canadians by section 8 of the Charter against unreasonable search 

and seizure. As a result, not only were the accused's section 8 Charter rights 

violated but the court was deprived of its supervisory jurisdiction with respect to 

the accused's detained property in which he had a continuing reasonable 

expectation of privacy interest. Thirdly, I find that the information to obtain the 

search warrant granted on February 26, 2013, was insufficient to have justified 

the granting of a search warrant and that, consequently, one ought not to have 

been granted. 

(iv) The trial judge's s. 24(2) analysis 

16. Applying the Grant12 factors under s. 24(2) of the Charter, the trial judge found that the 

Charter-infringing conduct was serious and strongly called for exclusion of the fruits of the 

forensic search of the computer. He found that the state conduct had a serious impact on the 

applicant's Charter-protected rights. In respect of the third Grant factor, the trial judge found that 

while the alleged offence was serious, the long-term repute of the justice system would be 

significantly undermined by admitting the evidence, and referenced the analysis in Morelli, supra, 

at where Fish J. for the majority wrote at ififl 11-112, "Tbe public must have c nfi Jenee that 

invasions of privacy are justified, in advance, by a genuine showing of probable a use. To ad mil 

the evidence in this case and similar cases in the future would undermine that confidence in the 

long term." Following his ruling excluding the evidence, the trial judge entered an acquittal on 

the Crown's invitation. 

12 R. v. Grant, [2009] 2 S.C.R. 353 . 
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Judgment of the Court of Appeal 

17. The Court of Appeal ("the appeal court") upheld the trial judge's conclusions regarding the 

s. 8 Charter breaches in respect of the illegal detention of the computer pending an application for 

a wmrnnt to forensically search its contents, and that the forensic search itself was unconstitutional 

since the information in the ITO could not reasonably have supported the issuance of the warrant. 

The appeal court however found that the trial judge eITed in his reliance on Cole, supra, in 

concluding that the wa1nntless seizure of the computer violated s. 8 of the Charter. 13 The appeal 

to search and seizure is not entirely settlccl." 14 Ultimately, the appeal court held that "tJ1e tria l 

judge erred in finding that Nico le could not co nsent l the search of the shared areas of the home 

and the seizure of the computer by police." 15 As a result, the comi conducted a de novas. 24(2) 

analysis. 

18. On appeal, the Crown conceded that the applicant had a reasonable expectation of privacy 

both in the home and the computer. The Crown submitted however that where persons have "equal 

and overlapping privacy interests'', that a third party like the applicant's spouse could authorize a 

search or seizure. The appeal court found that because Nicole had revoked her consent and because 

the applicant had been arrested the day before and was still in custody on the day of the search, the 

13 Comi of Appeal Judgment if5 [Tab 2B]. 
14 Comi of Appeal Judgment if43 [Tab 28]. See, e.g., the discussion in R. v. Mercer, [1992] O.J. 

No. 137, where the search of a hotel room required prior judicial authorization, based on the 

reasonable expectation of hotel guests that their belongings will be sheltered from state intrusions. 

A third party's consent, such as hotel management, was not an acceptable substitute for prior 

judicial authorization. 
15 Court of Appeal Judgment if72 [Tab 2B]. 
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applicant's expectation of privacy in the home and the physical object of the computer was greatly 

diminished. 16 

19. The appeal cou1i stated the following with respect to third-party consent: 17 

Consent must also come from the right person. The person who consents must 

be the person whose rights are engaged. Someone else cannot waive your . 8 

for you. This is what the upreme Court of Canada decided in Cole, at paras 7 4-

79, when it rejected the doctrine of third-party consent in the context of 

employcr-provi led computers. [Emphasis added]. 

20. However, the appeal court summarized its conclusion on s. 8 of the Charter as follows: 18 

In sum, on the facts of this case, whatever interest Reeves retained in the home 

and the physical object of the computer were severely diminished. Indeed, in 

light of the history and legal status between them, it would have been within 

Reeves' reasonable expectations that Nicole might have a legitimate interest in 

consenting to police access to the shared space and property. It was not 

reasonable for Reeves to expect Nicole would not be able to consent to police 

entry into the common areas of the home or to the taking of the shared computer. 

[Emphasis added]. 

21. The appeal cou1i found that the trial judge focused heavily on the issue of third-party 

consent in finding the Charter-infringing conduct to be serious, and that this justified a de nova 

analysis. On a balance of the Grant factors, the appeal court concluded that the applicant's was a 

"borderline case", and that while the police conduct had a significant impact on the applicant's 

Charter-protected interests, society had a very strong interest in a trial on the merits. The appeal 

court held that, "[b.lad lhe ·tale c ncluct been any more ·erious, exclusiDJ1 mjght b wainnted ." 19 

16 Court of Appeal Judgment, ifif58-62 [Tab 2B]. 
17 Court of Appeal Judgment, if42 [Tab 2B]. 
18 Comi of Appeal Judgment, if62 [Tab 2B]. 
19 Court of Appeal Judgment, ifl 09 [Tab 2B]. 
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The appeal court admitted the evidence, allowed the Crown's appeal from acquittal, and ordered 

a new trial. 

PART II- STATEMENT OF ISSUES 

22. This leave application raises the following issues of national interest and public 

importance: 

Issue One: Where a person shares a home and its contents with others, can the state rely upon 
the consent of a third party co-resident to justify a wan-antless search and seizure 
under section 8 of the Charter as against the person whose consent has not been 
obtained? 

Issue Two: Does a person's reasonable expectation of privacy under s. 8 of the Charter include 
a "risk analysis" of whether the person should reasonably expect that a third paiiy 
with whom he or she shares a home may become adverse to his or her interests and 
consent to police entry to seize property from the home, and that it would be open 
to agents of the state to do so without prior judicial authorization, or any other legal 
authority? 

Issue One: 

PARTTII - STATEMENT OF ARGUMENT 

Where a person shares a home and its contents with others, can the state rely upon 
the consent of a third party co-resident to justify a wa1i-antless search and seizure 
under section 8 of the Charter as against the person whose consent has not been 
obtained? 

23. In Cole, supra, this court considered a waITantless search and seizure by police of a work-

owned laptop that had been turned over to a technician for maintenance at Cole's school 

workplace. The technician found a folder on the laptop with images of a student, believed to be 

child pornography. This court noted that, unlike Morelli, supra, Cole featured a work computer 

and not a personal computer in a private residence. In the circumstances, Cole had a diminished 

but subsisting expectation of privacy in the computer and, given that he had a constitutionally-

protected privacy interest, any non-consensual examination of the computer by the state was a 
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"search'', and any taking of the computer, a "seizure." Because the taking and search of the 

computer was wanantless, the state intrnsion was presumed to be unreasonable under s. 8 of the 

Charter.20 

24. In concluding that the wan-antless taking and examination of the work-owned computer 

violated Cole's s. 8 Charter right, this court rejected the Crown's argument that the police conduct 

could be justified through third-pmiy consent. Fish J. for the majority21 wrote at paras. 74-79, as 

follows: 

74 The Crown alleges a second justification for the conduct of the police: third 

pmiy consent. An employer (a third party), says the Crown, can validly consent 

to a wan-antless search or seizure of a laptop issued to one of its employees. The 

underlying premise of this submission is that a third pmiy may waive another 

person's privacy interest -- thereby disengaging that person's guarantee under s. 

8 of the Charter. 

75 In the United States, unlike in Canada, there is high authority for a doctrine 

of third party consent (United States v. Matlock, 415 U.S. 164, (1974); Illinois 

v. Rodriguez, 497 U.S. 177 (1990)). 

76 Matlock is premised on the notion that third party consent is justifiable 

because the individual voluntarily assumed the risk that his infonnation would 

fall into the hands of law enforcement (see United States v. Ziegler, 474 F.3d 

1184 (9th Circ. 2007), at p. 1191 ). However, this Court rejected that sort of "risk 

analysis" inR. v. Duarte, [1 90"1 J S .. R. 30, at pp. 47-48, andR. v. Wong, [1990] 

3 S.C.R. 36, at p. 45. 

77 Moreover, the doctrine of third party consent is inconsistent with this 

Court's jurisprudence on first party consent. As Iacobucci J. explained in Borden, 

at p. 162, "[i]n order for a waiver of the right to be secure against an unreasonable 

seizure to be effective, the person purporting to consent must be possessed of the 

requisite informational foundation for a true relinquishment of the right." 

20 R. v. Cole, [2012] S.C.J. No. 53, iJ59. 
21 Abella J. (dissenting), agreed that there had been a Charter breach but would have excluded the 

evidence under s. 24(2). In Cole, contra the applicant's case, police had the necessary grounds to 

obtain a watTant to seize the computer and search its contents. 
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78 For consent to be valid , it must be both voluntary and informed. The 

adoption of a doctrine of third pariy consent in this country would imply that the 

police could interfere with an individual's privacy interests on the basis of a 

consent that is not voluntarily given by the rights holder, and not necessarily 

based on sufficient information in his or her hands to make a meaningful choice. 

79 I would therefore reject the Crown's contention that a third pariy could 

validly consent to a search or otherwise waive a constitutional protection on 

behalf of another. 

25. In the applicant's case, the trial judge dismissed the Crown's argument to treat Cst. Santi's 

warrantless entry into the home and taking of the computer as a third-party consent case. The 

Crown's theory was that the applicant's spouse Nicole could consent on his behalf to the state 

activity. Relying on Cole, iii! 77-79, the trial judge held that a third party could not "validly consent 

to a search or otherwise waive a constitutional protection on behalf of another" and that, in the 

absence of any other legal justification for the state intrusion, there had been a breach of s. 8 of the 

Charter. 

26. At the Court of Appeal below, the Crown re-asserted third-party consent as the justification 

for the warrantless entry and taking of the computer. The Crown submitted that the trial judge 

misapplied this comi's judgment in Cole, and that the analysis therein on third-party consent did 

not apply to "spousal or co-habitant consent searches and seizures where equal and overlapping 

privacy rights are involved."22 The Crown referred to obiter dicta from a decision of the Manitoba 

Court of Appeal in R.MJ.T. where Cameron I.A. wrote at iJ51: "Had the Supreme Court of 

Canada in Cole intended to diminish the developing law respecting consent to enter a dwelling 

22 Comi of Appeal Judgment, ifiJ33, 44 [Tab 28]. 
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house, in my view, it would have said so in clearer terms .. . It did not do so because that was not 

the issue before it. "23 

27. The applicant argued that Cole could not have been clearer in its rejection of third-party 

consent under s. 8 of the Charter. Within its analysis at iiir 74-79, this comi specifically referenced 

and rejected the "high authority" of United States v. Matlock, 24 a case which fell squarely within 

the "co-rights holders" paradigm. Matlock was arrested by police in front of his home where he 

lived with his spouse, and her relatives. After the arrest, and without asking Matlock if he would 

consent, his spouse allowed police to enter the house and provided her consent to search the 

bedroom that she and Matlock shared, specifically a shared dresser, which resulted in a seizure of 

property. The issue was whether the spouse's shared interest in the bedroom was sufficient to 

make her consent to search valid as against Matlock. The United States Supreme Comi concluded 

that under the 4111 Amendment, "the consent of one who 1 ossesses common authority over premises 

or its ffects is valid as against the absent, non-consenting person with whom that authority is 

shared. " 25 

28. The Court of Appeal below held that, 'the dispute between the Crown and Reeves on this 

issue misses the point. In the case of joint residents, the question is not whether one resident can 

waive the constitutional rights of another. Of comse they cannot. Rather, the question is what, if 

any. imp a cl the fact of joint residency has on one s expectations of privacy, assessed in the totality 

of circumstances."26 In so finding, the appeal court posited a novel legal test that was not argued 

23 R. v. R.M.J.T, [2014] M.J . No. 115 . 
24 United States v. Matlock, 415 U.S. 164, (1974). 
25 Ibid, page 415. 
26 Court of Appeal Judgment, iJ46 [Tab 2B]. 
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by the Crown at trial or on appeal and was not pursued by the appeal cou1t during the course of 

oral submissions. Lafonne J.A., writing for the comt, described the applicable standard as follows 

at ~47: 27 

47 In Search and Seizure Law in Canada (loose-leaf), vol. I (Toronto: 

Thomson Reuters, 2016), Hutchison et al write, at 7 -- 12.7 to 15, 

[i]n order to determine who may consent to a search, the guiding principle 

must be the 'reasonable expectation of privacy' refened to by the Supreme 

Comt in Hunter v. Southam Inc. If an individual would not reasonably 

expect another person to be able to authorize a search, then that person 

cannot consent to a search. 

Thus, the authors point out, a parent of a suspect may ordinarily consent to 

searches of areas of the familial home where the suspect does not expect 

restrictions on the access of others to those spaces; by contrast, a co-resident in 

an apartment may not be able to consent to a search of private areas of the other 

co-resident to which they are not ordinarily expected to have access. For similar 

reasons ofreasonable expectation, the comt held in R. v. Wong, [ 1990] 3 S.C.R. 

36 that the fact a hotel maid has access to one's room does not necessarily give 

the hotel the right to consent to a police search of the room. Likewise, the 

employer could not consent to a search of the laptop in Cole. 

29. The appeal comt went on to find that despite having a continuing reasonable expectation 

of privacy in respect of the home and the physical object of the computer, that expectation came 

with the caveat that, in the circumstances, it was not reasonable for the applicant to expect that his 

spouse would not be able to consent to police entry into the common areas of the home or to the 

taking of the computer. As such, the appeal court concluded that, "The trial judge erred .in finding 

Nicole could not consent to lh search of the shared areas of home and the seizure of the computer 

by police."28 

27 Comt of Appeal Judgment, ~47 [Tab 2B]. 
28 Court of Appeal Judgment, ~72 [Tab 2B]. 
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30. The applicant submits that the appeal court's judgment runs contrary to this comi's clear 

rejection in Cole of third-party consent under s. 8 of the Charter, including this court's express 

consideration of United States v. Matlock which dealt specifically with the co-resident or spousal 

home paradigm. The judgment of the Court of Appeal also creates the conundrum of a binding 

appellate decision that at once re-affirmed that a third party cannot consent to a search or seizure 

or otherwise waive another's right to privacy against the state, but also concluded that the trial 

judge eITed in finding that the applicant's spouse could not consent to the warrantless procedure 

without the applicant's consent, without juridical authorization and without any other legal 

authority. 

31. The applicant submits that this case provides an opportunity to clarify what role, if any, 

third-pmiy consent plays under s. 8 of the Charter, an important issue to all Canadians who share 

a dwelling and an area of the law that the Court of Appeal characterized in its judgment as "not 

entirely settled," and to resolve any perceived uncertainty following Cole of whether a third party's 

consent may be an acceptable substitute for what it replaces, the judicially-authorized search. 

Issue Two: Does a person's reasonable expectation of privacy under s. 8 of the Charter include 

a "risk analysis" of whether the person should reasonably expect that a third pmiy 

with whom he or she shares a home may become adverse to his or her interests and 

consent to police entry to seize prope1iy from the home, and that it would be open 

to agents of the state to do so without prior judicial authorization, or any other legal 

authority? 

32. The applicant submits that by attaching the qualifier of Nicole's "legitimate interest in 

consenting lo police access to the shared space and property"29 to the applicant's reasonable 

29 Court of Appeal Judgment, i162 [Tab 2B]. 
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expectation of privacy in the home and the physical object of the computer, the Court of Appeal 

below adopted the very "risk analysis" underpinning the American third-party consent doctrine 

that this court specifically rejected in Cole. Although the appeal court stated that it was re-

affirming that a third party may not consent to a search or waive the s. 8 Charter protection of 

another, the effect of its analysis was that a third party could - and did - provide the lone authority 

for the warrantless activity. Without Nicole's consent, there is no question that the intmsion would 

have been illegal. 

33. In Cole, Fish J. writing for the court (Abella J. dissenting on other grounds) held that the 

"risk analysis" in 4th Amendment law was inconsistent with this comi's jurisprudence on s. 8 of 

the Charter: 30 

75 In the United States, unlike in Canada, there is high authority for a doctiine 

of third paiiy consent (United States v. Matlock, 4 l5 U.S. I 64, (1974); Illinois 

v. Rodriguez, 497 U.S. 177 (1990)) . 

76 Matlock is premised on the notion that third party consent is justifiable 

because the individual voluntarily assumed the risk that his information would 

fall into the hands of law enforcement (see United States v. Ziegler, 474 F.3d 

1184 (9th Circ. 2007), at p. 1191 ). However, this Court rejected that so1i of "risk 

analysis" in R. v. Duarte, [1990'1 l S. .R. 30, at pp. 47-48, and R. v. Wong, [1990] 

3 S.C.R. 36, at p. 45. 

34. In Matlock, the United States Supreme Comi described the "risk analysis" (as referred to 

in Cole) in the following tenns: 31 

These cases at least make clear that, when the prosecution seeks to justify a 

wmrnntless search by proof of voluntary consent, it is not limited to proof that 

consent was given by the defendant, but may show that permission to search was 

3o R. v. Cole, [2012] S.C.J. No. 53, iJiJ75-76. 
31 United States v. Matlock, 415 U.S. 164, (1974), page 415. 
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obtained from a third paiiy who possessed common authority over or other 

sufficient relationship to the premises or effects sought to be inspected. 

At this point, the court dropped the following explanatory footnote: 32 

Common authority is, of course, not to be implied from the mere property 

interest a third paiiy has in prope1iy. The authority which justifies the third

party consent does not rest upon the law of property, with its attendant historical 

and legal refinements, but rests rather on having mutual use of the property by 

persons generally having joint access or control for most purposes, so that it is 

reasonable to recognize that any of the co-inhabitants has the right to pennit the 

inspection in his own right and that the others have assumed the risk that one of 

their number might pe1mit the common area to be searched. 

35. The Court of Appeal's ratio decidendi, it is submitted, adopted this very form of implied 

risk analysis: 33 

In sum, on the facts of this case, whatever interest Reeves retained in the home 

and the physical object of the computer were severely diminished. Indeed, in 

light of the history and legal statu between them, it would have been within 

Reeves' reasonable expectations that Nicole might have a legitimate interest in 

consenting to police access of the shared space and prope1iy. It was not 

reasonable for Reeves t exp ct Nicole would not be able to consent to p lice 

entry into the common areas of the home or to the taking of the computer. 

[Emphasis added]. 

36. In addition to adopting the "risk analysis" specifically rejected by this court in Cole, the 

Court of Appeal below attached significant weight to the domestic conflict operative at the time 

of the search in concluding that the applicant could not reasonably expect police to be required to 

obtain a wairnnt to seize the computer from the home, provided that his then hostile wife was 

consenting. This was despite the fact that the police knew, or ought to have known, that the 

applicant was in custody and that no cffo1is were made to solicit his consent regarding the search, 

32 Ibid, Footnote 7. 
33 Court of Appeal Judgment, iJ72 [Tab 2B]. 
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and despite the fact that the police were without reasonable and probable grounds to obtain a 

warrant. 

37. The Comi of Appeal's judgment thus raises a subsidiary issue of to what extent a person's 

s. 8 Charter right to be protected against intrusions of one's home by the state can be limited based 

on fluctuations in the status of a person's relationship with a spouse or other co-inhabitant. The 

situation in which one spouse is temporarily ousted from his or her family home as a result of 

domestic charges is a common one. The effect of the Court of Appeal's judgment is that in such 

cases, a person may be deemed to have assumed the risk that his or her estranged spouse, and not 

a judicial arbiter on reasonable and probable grounds, could provide the legal authority for police 

to seize things from the home over which the person has a privacy and proprietary interest in, 

absent exigency or safety concerns, or probable cause that the seizure would result in evidence of 

an offence. It further provides a basis for police to obviate the need to show reasonable and 

probable grounds, when soliciting the consent of an antagonistic spouse could suffice under s. 8 

of the Charter. 

38. It is respectfully submitted that the Court of Appeal's analysis invites a regression to a 

prope1iy-based approach to s. 8 of the Charter that has long been rejected by this court. Section 8 

guarantees a broad right beyond the law of trespass to be secure from unreasonable state intrusions. 

The person's exposure to the consequences of the search and the admission of the evidence into 

his or her trial is what provides the access to and rationale for remedies under s. 8 of the Charter, 

and "[t]here is no place on emih where persons can have a greater expectation of privacy than 
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within their 'dwelling-house. "'34 As Cromwell J. wrote in Cote, 35 "it must not be forgotten that 

the purpose of the Charter's protection against unreasonable searches is to prevent them before 

they occur, not to sort them out from reasonable intrusions on an ex post .facto analysis ... Thus, 

prior an th rizalion is directly related to. and fonns pa1i of, an individual's reasonable expectation 

of privacy." This case presents an opportunity to clarify the touchstone of "reasonableness" under 

s. 8 of the Charter in respect of situations of shared residence, an area of the law that is not well-

settled in the provincial appellate courts and issue that is of national importance to the law of search 

and seizure. 

PART IV - SUBMJSSlONS REGARDING COST 

39. The applicant does not request costs . 

PART V - ORDER SOUGHT 

40. The applicant requests that the application for leave to appeal from the May 5, 2017 

judgment of the Court of Appeal allowing the Crown's appeal from acquittal and ordering a new 

trial be allowed. 

Brad Greenshields, counsel for the applicant Thomas Reeves 

34 R. v. Silveira, [1995] S.C.J. No. 38, ~140. 
35 R. v. Cote, [2011] 3. S.C.R. 215, ~84. 
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Canatlia11 Charter of Rights and F reedoms, ss. 8, 24(2) 

Search or seizure 

8. Everyone has the right to be secure against unreasonable search or seizure. 

Fouilles, perquisitions ou saisies 

8. Chacun adroit a la protection contre les fouilles, les perquisitions OU les saisies 

abusives. 

Enforcement of guaranteed rights and freedoms 

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been 

infringed or denied may apply to a court of competent jurisdiction to obtain such remedy 

as the court considers appropriate and just in the circumstances. 

Exclusion of evidence bringing administration of justice into disrepute 

(2) Where, in proceedings under subsection (1 ), a court concludes that evidence was 

obtained in a manner that infringed or denied any rights or freedoms guaranteed by this 

Charter, the evidence shall be excluded if it is established that, having regard to all the 

circumstances, the admission of it in the proceedings would bring the administration of 

justice into disrepute. 

Recours en cas d'atteinte aux droits et libertes 

24. (1) Toute personne, victime de violation OU de negation des droits OU libertes qui lui 

sont garantis par la presente charte , peut s'adresser a un tribunal competent pour obtenir 

la reparation que le tribunal estime convenable et juste eu egard aux circonstances. 

lrrecevabilite d'elements de preuve qui risqueraient de deconsiderer 

!'administration de la justice 

(2) Lorsque, dans une instance visee au paragraphe (1 ), le tribunal a conclu que des 

elements de preuve ont ete obtenus dans des conditions qui portent atteinte aux droits 

ou libertes garantis par la presente charte, ces elements de preuve sont ecartes s'il est 

etabli, eu egard aux circonstances, que leur utilisation est susceptible de deconsiderer 

!'administration de la justice. 
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Criminal Code o[Conatla, R.S.C. 1985, c. C-46. s. 163.1(4), 487, 489.1, 490 

Possession of child pornography 

163.1 (4) Every person who possesses any child pornography is guilty of 

(a) an indictable offence and is liable to imprisonment for a term of not more 

than 10 years and to a minimum punishment of imprisonment for a term of one 

year; or 

(b) an offence punishable on summary conviction and is liable to imprisonment 

for a term of not more than two years less a day and to a minimum punishment 

of imprisonment for a term of six months. 

Possession de pornographie juvenile 

163.1 (4) Quiconque a en sa possession de la pornographie juvenile est coupable: 

(a) soit d'un acte criminel passible d'un emprisonnement maximal de dix ans, 

la peine minimale etant de un an; 

(b) soit d'une infraction punissable sur declaration de culpabilite par procedure 

sommaire et passible d'un emprisonnement maximal de deux ans moins un 

jour, la peine minimale etant de six mois. 
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Criminal Code of Canada. R.S.C. 1985, c. C-46, s. 163.1(4). 487. 489.1, 490 

Information for search warrant 

487 (1) A justice who is satisfied by information on oath in Form 1 that there are 

reasonable grounds to believe that there is in a building, receptacle or place 

(a) anything on or in respect of which any offence against this Act or any 

other Act of Parliament has been or is suspected to have been 

committed, 

(b) anything that there are reasonable grounds to believe will afford 

evidence with respect to the commission of an offence, or will reveal the 

whereabouts of a person who is believed to have committed an offence, 

against this Act or any other Act of Parliament, 

(c) anything that there are reasonable grounds to believe is intended to 

be used for the purpose of committing any offence against the person 

for which a person may be arrested without warrant, or 

(c.1) any offence-related property, 

may at any time issue a warrant authorizing a peace officer or a public officer who 

has been appointed or designated to administer or enforce a federal or provincial 

law and whose duties include the enforcement of this Act or any other Act of 

Parliament and who is named in the warrant 

(d) to search the building, receptacle or place for any such thing and to 

seize it, and 

(e) subject to any other Act of Parliament, to, as soon as practicable, 

bring the thing seized before, or make a report in respect thereof to, the 

justice or some other justice for the same territorial division in 

accordance with section 489.1. 
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Criminal Code of Canada, R.S.C. 1985, c. C-46, : . 1 >3.1(4), 487, 489.1, 490 

Denonciation pour mandat de perquisition 

487 (1) Un juge de pa ix qui est convaincu , a la suite d'une denonciation faite sous 

serment selon la formule 1, qu'il existe des motifs raisonnables de croire que, dans un 

batiment, contenant ou lieu, se trouve, selon le cas : 

(a) une chose a l'egard de laquelle une infraction a la presente loi, OU a 
toute autre loi tederale, a ete commise ou est presumee avoir ete 

commise; 

(b) une chose dont on a des motifs raisonnables de croire qu'elle 

fournira une preuve touchant la commission d'une infraction ou 

revelera l'endroit OU se trouve la personne qui est presumee avoir 

commis une infraction a la presente loi, OU a toute autre loi f8derale; 

(c) une chose dont on a des motifs raisonnables de croire qu'elle est 

destinee a servir aux fins de la perpetration d'une infraction contre la 

personne, pour laquelle un individu peut etre arrete sans mandat; 

(c.1) un bien infractionnel, 

peut a tout moment decerner un mandat autorisant un agent de la paix ou, dans le cas 

d'un fonctionnaire public nomme OU designe pour !'application OU !'execution d'une loi 

federale ou provinciale et charge notamment de faire observer la presente loi ou toute 

autre loi tederale, celui qui y est nomme : 

(d) d'une part, a faire une perquisition dans ce batiment, contenant ou 

lieu, pour rechercher cette chose et la saisir; 

(e) d'autre part, sous reserve de toute autre loi tederale, dans les plus 

brefs delais possible, a transporter la chose devant le juge de paix OU 

un autre juge de paix de la meme circonscription territoriale ou en faire 

rapport, en conformite avec !'article 489.1 . 
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Criminal Code of Canada, R.S.C. 1985, c. C-46, s. 163.1(4), 487, 489.1, 490 

Restitution of property or report by peace officer 

489.1 (1) Subject to this or any other Act of Parliament, where a peace officer has seized anything 

under a warrant issued under this Act or under section 487.11 or 489 or otherwise in the execution 

of duties under this or any other Act of Parliament, the peace officer shall, as soon as is 

practicable, 

(a) where the peace officer is satisfied, 

(i) that there is no dispute as to who is lawfully entitled to possession 

of the thing seized, and 

(ii) that the continued detention of the thing seized is not required 

for the purposes of any investigation or a preliminary inquiry, trial or 
other proceeding, 

return the thing seized, on being issued a receipt therefor, to the person lawfully 

entitled to its possession and report to the justice who issued the warrant or 

some other justice for the same territorial division or, if no warrant was issued, 

a justice having jurisdiction in respect of the matter, that he has done so; or 

(b) where the peace officer is not satisfied as described in subparagraphs (a)(i) 

and (ii), 

(i) bring the thing seized before the justice referred to in paragraph 

(a), or 

(ii) report to the justice that he has seized the thing and is detaining 
it or causing it to be detained 

to be dealt with by the justice in accordance with subsection 490(1 ). 

Detention of things seized 

490 (1) Subject to this or any other Act of Parliament, where, pursuant to paragraph 489.1 (1 )(b) 

or subsection 489.1 (2), anything that has been seized is brought before a justice or a report in 

respect of anything seized is made to a justice, the justice shall, 

(a) where the lawful owner or person who is lawfully entitled to possession of 

the thing seized is known, order it to be returned to that owner or person, unless 

the prosecutor, or the peace officer or other person having custody of the thing 

seized, satisfies the justice that the detention of the thing seized is required for 

the purposes of any inve-stigation or a preliminary inquiry, trial or other 

proceeding; or 

(b) where the prosecutor, or the peace officer or other person having custody 

of the thing seized, satisfies the justice that the thing seized should be detained 

for a reason set out in paragraph (a), detain the thing seized or order that it be 

detained, taking reasonable care to ensure that it is preserved until the 

conclusion of any investigation or until it is required to be produced for the 

purposes of a preliminary inquiry, trial or other proceeding . 
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Criminal Code of Canada, R.S.C. 1985, c. C-46, s. 163.1(4), 487, 489.1, 490 

Remise des biens ou rapports 

489.1 {1) Sous reserve des autres dispositions de la presente loi ou de toute autre loi federale, 

!'agent de la paix qui a saisi des biens en vertu d'un mandat decerne sous le regime de la presente 

loi, en vertu des articles 487.11 ou 489 ou autrement dans l'exercice des fonctions que lui confere 

la presente loi ou une autre loi federale doit, dans les plus brefs delais possible : 

(a) lorsqu'il est convaincu : 

(i) d'une part, qu'il n'y a aucune contestation quanta la possession 

legitime des biens saisis, 

(ii) d'autre part, que la detention des biens saisis n'est pas 

necessaire pour les fins d'une enquete, d'une enquete preliminaire, 
d'un proces ou d'autres procedures, 

remettre les biens saisis, et en exiger un re<;:u, a la personne qui a droit a la possession legitime 

de ceux-ci et en faire rapport au juge de paix qui a decerne le mandat ou a un autre juge de paix 

de la meme circonscription territoriale ou, en !'absence de mandat, a un juge de paix qui a 

competence dans les circonstances; 

{b) s'il n'est pas convaincu de !'existence des circonstances visees aux sous

alineas a)(i) et (ii): 

{i) soit emmener les biens saisis devant le juge de paix vise a 

l'alinea a), 

{ii) soit faire rapport au juge de paix qu'il a saisi les biens et qu'il les 
detient ou veille a ce qu'ils le soient, 

pour qu'il en soit dispose selon que le juge de paix l'ordonne en conformite 

avec le paragraphe 490(1 ). 

Detention des choses saisies 

490 (1) Sous reserve des autres dispositions de la presente loi ou de toute autre loi federale, 

lorsque, en vertu de l'alinea 489 .1 (1 )b) ou du paragraphe 489.1 (2), des choses qui ont ete saisies 

sont apportees devant un juge de paix ou lorsqu'un rapport a l'egard de choses saisies est fait a 

un juge de paix, celui-ci doit : 

{a) lorsque le proprietaire legitime OU la personne qui a droit a la possession 

legitime des choses saisies est connu, ordonner qu'elles lui soient remises a 

moins que le poursuivant, l'agent de la pa ix ou toute personne qui en a la garde 

ne le convainque que leur detention est necessaire aux fins d'une enquete, 

d'une enquete preliminaire, d'un proces ou de toute autre procedure; 

(b) lorsque le poursuivant, l'agent de la paix ou la personne qui en a la garde 

convainc le juge de pa ix que la chose saisie devrail elre deler1ue pour un motif 

enonce a l'alinea a), detenir cette chose ou en ordonner la detention, en 

prenant raisonnablement soin d'en assurer la conservation jusqu'a la 

conclusion de toute enquete ou jusqu'a ce que sa production soit requise aux 

fins d'une enquete preliminaire, d'un proces ou de toute autre procedure. 


