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Ottawa, ON K1A OJ1
Dear Sir:

Re:

Rogers Communications Inc. v. Voltage Pictures, LLC et al
SCC File No. 37679

Rogers Communications Inc. provides the following submissions in reply to those received from
the respondents Voltage Pictures LLC et al. (“Voltage”), in accordance with Rule 28 of the Rules
of the Supreme Court of Canada.
Voltage was refreshingly forthright about its plans: it intends to sue 55,000 Canadians and have
all Canadian internet subscribers pay the not-insubstantial costs of ﬁnding out who they are, by
shifting those costs onto ISPs.
The question for this Court is whether (as the Court of Appeal held) the notice-and-notice
provisions of the Copyright Act permit Voltage to shift those costs, or whether (as the Federal
Court held) they do not.

Voltage’s response to Rogers’ application simply assumes that the Court of Appeal’s
interpretation was correct, and then says that Rogers’ actual complaint is with the executive
branch for failing to promulgate regulations.
However, regulations cannot ﬁx the problem that the Court of Appeal’s decision has created.
Rogers was content with the balance that the Copyright Act appeared to strike: notice-andnotice requests were to be processed without charge, but lookups in response to Norwich orders
would be subject to reimbursement in accordance with ordinary common law principles. This
made sense because notice-and-notice requests were expected to, and do, outnumber Norwich
lookups by an enormous margin. It also made sense because using the notice-and-notice system
is not a pre-requisite for a plaintiff to commence an infringement claim and seek an order
requiring disclosure of the subscriber associated with a particular IP address.
The regulations that Voltage proposes as the solution to Rogers’ (and all ISPs’) problem would
impose a fee on all notice-and-notice requests. This is not the relief that Rogers is asking this
Court to award.
In short, Rogers is not taking issue with a policy choice. It is not asking this Court to relieve it of
the requirement to forward notices of claimed infringement to its subscribers, or to retain
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records allowing the identity of those subscribers to be determined. Nor is Rogers challenging
the decision made in the 2013 Ministers’ Letter to refrain from setting a maximum fee for the
transmission of notices.‘

Rogers is seeking leave because the obligations imposed by the Court of Appeal’s interpretation
of the Notice and Notice Provisions will have real impacts on its subscribers, and on all
Canadians who access the internet through ISPs. Voltage admits this in its response, when it
suggests that Rogers should simply pass on the costs of complying with the Court of Appeal’s
implied obligations to its subscribers. Voltage tries to minimize these costs, stating that the cost
of Rogers looking up 27,000 subscriber identities would amount to $2 per Rogers subscriber
per year. It leaves the result of its own math unstated: it anticipates that the Court of Appeal’s
decision would relieve Voltage, and impose on Rogers and its subscribers, more than $4—million
in costs.
These costs are not hypothetical. Voltage says it plans to eventually seek identities of more than
55,000 individuals it believes are in its proposed class in this proceeding alone. The work
involved in assessing these requests and collecting, reviewing, checking, and verifying records
related to subscriber identities imposes real costs on ISPs, all of whom are innocent third parties
to Voltage’s litigation. This is especially so where a plaintiff is seeking more than 55,000
records.
If Voltage is able to require Rogers and other ISPs to do this work at no cost, it will presumably
commence other cases seeking a similarly large number of subscriber identities? This Court’s
guidance is therefore needed on the question of whether this outcome aligns with Parliament’s
intention in enacting the notice and notice regime.
Finally, Voltage makes reference in its response to this Court’s class action jurisprudence and
the need to lower barriers for class proceedings. The underlying proceeding in this appeal
happens to be a form of proposed class action, but the issues raised in Rogers’ application are
not related to class actions and do not engage any principles arising from that jurisprudence.
Rogers therefore respectfully requests leave to appeal the decision of the Federal Court of
Appeal.
Respectfully submitted,
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cc:

Kenneth R. Clark, Paul McCallen, Patrick Copeland, Aird & Berlis LLP, Counsel for Voltage Pictures LLC et al.
Marie-France Major, Supreme Advocacy LLP, Agent for Voltage Pictures LLC et al.

1 2013 Ministers’ Letter, Leave Application, Tab 5, p. 101.
2 As described at paragraph 47 of Rogers’ memorandum of argument, related parties to Voltage
have already commenced a number of infringement proceedings in the Federal Court under
simpliﬁed procedure and brought motions for disclosure of subscriber identities.

